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*  Sitting  in  the  Comt  of  Appeals.  X  Re-elected,  Noyember,  1861. 

t  PresidiDg  JasUce.  ^  Elected,  November,  1861. 
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Febneb  and  Ebaubhab  va.  Williams. 

Where,  in  an  action  against  the  indoner  of  two  promissory  notes  payable  at  a 
particolar  place,  the  complaint  aTerred  that  at  maturity  the  notes  were 
duhf  presented  for  payment,  to  the  makers,  it  was  hildf  on  demurrer,  that 
this  was  a  sufficient  arerment  of  a  presentment  at  the  place  specified  in  the 
notes.    Inosahax,  J.  dissented. 

The  proTision  to  pay  at  a  particular  place  relates  only  to  the  mod$  in  which 
the  contract  shall  he  executed,  as  far  as  the  maker  is  concerned ;  but  with 
regard  to  the  indorser,  it  constitutes  a  condition  prfudmit  on  which  his  lia- 
bility depends. 

But  under  the  162d  section  of  the  code  an  averment  of  the  ftcts  which  con- 
stitute a  performance  of  such  a  condition  precedent,  is  unnecessary. 

The  language  of  that  section,  providing  that  the  performance  of  a  condition 
precedent  may  be  stated  generally — tbat  the  party  duly  performed  the  con- 
dition, &c. —  may  be  fairly  applied  to  all  conditions  precedent;  none  being 
excepted. 


10  CASES  IN  THE  SUPREME  COURT. 


Ferner  v.  Williams. 


THIS  was  an  appeal  from  an  order  made  at  a  special  term, 
allowing  a  demurrer  to  the  complaint.    The  necessary 
facts  are  set  forth  in  the  opinion  of  the  court. 

John  Otoeriy  for  the  appellants. 

B.  SkaatSy  for  the  respondent. 

Clerke,  p.  J.  This  is  an  action  bj  the  payees  of  two 
promissory  notes,  against  an  indorser.  The  makers  expressly 
promise,  in  the  instrument,  to  pay  to  the  plaintiffs,  or  order, 
at  their  office,  94  Woodward  avenue,  Detroit. 

The  complaint  avers  that  at  maturity  the  notes  were  dvly 
presented  for  payment,  to  the  makers,  but  were  not,  nor  was 
either  of  them,  paid,  nor  any  part  thereof;  of  which  the  de- 
fendant had  due  notice.  The  defendant  demurs,  on  the 
ground  that  this  averment  does  not  show  a  presentment  in 
conformity  with  the  requirement  in  the  note — a  demand  at 
the  makers'  office,  94  Woodward  avenue,  Detroit. 

Although  it  is  well  settled,  at  least  in  this  state,  that  in  an 
action  against  the  maker,  on  a  promissory  note  payable  at  a 
particular  place,  it  is  not  necessary  to  aver  a  demand  at  that 
place,  it  is  equally  well  settled  that  such  an  averment  is  ne- 
cessary in  an  action  against  the  indorser.  The  demand  at 
the  place  indicated  in  the  note  is  a  condition  precedent  to 
the  right  of  recovery  against  an  indorser.  He  contracts  only 
to  be  answerable  in  default  of  the  maker,  after  demand  has 
been  made  in  strict  compliance  with  the  terms  of  the  contract, 
and  due  notice  of  the  default.  Being  in  the  character  of  a 
surety,  his  obligation  is  strictiaaima  juris.  Chitty,  in  his 
treatise  on  BillSj  says  :  "  in  an  action  against  the  indorser 
of  a  promissory  note,  it  is  proper  to  aver  a  presentment  at 
the  particular  place ;  but  against  the  latter  it  is  not  neces- 
sary." In  other  words,  the  provision  to  pay  at  a  particular 
place  relates  only  to  the  mode  in  which  the  contract  shall  be 
executed,  as  far  as  the  maker  is  concerned,  but,  with  regard 
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to  the  indoTser,  it  constitutes  a  condition  precedent^  on  which 
his  liability  depends.  (  Woodworth  v.  The  Bank  of  Ameri- 
ca, 19  John.  419.     WolcoU  v.  Van  Santvoord,  17  id.  248.) 

The  presentment,  then,  of  the  note  in  this  case  for  pay- 
ment at  Detroit,  being  a  condition  precedent  to  entitle  the 
plaintiffs  to  recover  against  the  defendant,  the  facts  which 
constitute  the  performance  should,  under  the  old  system,  be 
specially  set  forth.  The  162d  section  of  the  code,  however, 
I  think,  renders  this  unnecessary.  It  provides  that  the  per- 
formance may  be  stated  generally — that  the  party  duly  per- 
formed the  conditions,  &c.  The  averment  in  this  complaint 
is,  that  the  notes  were  duly  presented  for  payment,  to  the 
makers  thereof.  The  language  of  the  code  is  general;  so 
that  it  may  be  fairly  applied  to  all  conditions  precedent. 
None  are  excepted.  Nor  is  there  any  sufficient  reason  why 
the  legislature  should  have  retained  the  old  rule  in  relation 
to  negotiable  paper,  rather  than  any  other  species  of  con- 
tracts. The  necessity  of  the  change  applies  with  equal  force 
to  all.  I  entirely  agree  with  the  opinions  delivered  at  special 
term  in  Gay  v.  Paine,  (5  How,  Pr,  Rep.  107,)  and  Adama 
V.  SherriU,  (14  id.  297.) 

The  order  of  the  special  term  should  be  reversed,  without 
costs,  and  the  demurrer  be  overruled,  with  liberty  to  the  de- 
fendant to  answer  in  ten  days  after  entry  and  notice  of  the 
order  to  be  entered  on  this  decision. 

Leonard,  J.  concurred. 

Ingbaham,  J.  (dissenting.)  I  concur  in  the  opinion  of  the 
presiding  justice  so  far  as  relates  to  the  necessity  of  an  aver- 
ment in  the  complaint,  that  a  note  payable  at  a  particular 
place,  had  been  demanded  at  that  place,  in  order  to  charge 
the  indorser.  But  I  do  not  concur  in  the  opinion  that  such 
averment  is  sufficiently  made  out  by  the  words  used  in  this 
complaint. 

In  Gay  v.  Paine,  (5  How.  Pr.  Rep.  107,)  such  a  position 
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is  distinctly  laid  down,  and  in  Adams  v.  SherrtUy  (14  id. 
297,)  it  was  followed,  Paige,  J.  however  expressing  his  dis- 
satisfaction with  it. 

The  162d  section  of  the  code  says :  ^^  In  pleading  the  per- 
formance of  a  condition  precedent  in  a  contract,  it  shall  not 
be  necessary  to  state  the  facts  showing  such  performance,  but 
it'may  be  stated  generally  that  the  party  duly  performed  all 
the  conditions  on  his  part/'  &c. 

The  conditions  here  referred  to  are  conditions  stated  in  the 
contract  to  be  performed  on  the  one  part,  or  which  the  other 
party  is  also  required  to  perform  on  his  part ;  but  the  section 
does  not  apply  to  those  remedies  which  the  law  imposes,  to 
enable  a  party  having  a  claim  against  another  to  enforce  that 
claim. 

Even  conceding  that  the  section  referred  to  applies  to  the 
averments  necessary  of  a  demand  of  payment  of  a  promissory 
note,  and  notice  of  non-payment,  still  the  averment  in  this 
complaint  is  not  a  compliance  with  that  section.  The  words 
used  in  the  complaint  are  that  the  ^^  notes  were  duly  present^ 
ed/or  payment  to  the  makers  thereof."  This  is  not  an  aver- 
ment of  any  demand  at  the  place,  or  of  performance  of  the 
condition  necessary  to  enforce  the  indorser's  liability.  Had 
the  averment  been  ''that  the  note  was  duly  presented  for 
payment,"  it  might  have  come  within  Justice  Gridley's  de- 
cision in  Oay  v.  Paine,  (5  How.  107 ;)  but  here  the  plain- 
tifib  aver  a  demand  of  the  maker.  This  was  not  the  condition. 
The  condition  was  a  demand  at  the  place  of  payment,  and  it 
was  immaterial  whether  the  maker  was  there  or  not.  Sup- 
pose, in  proof  of  that  averment,  it  was  shown  that  the  note 
was  presented  to  the  maker  in  New  York  and  properly  de- 
manded of  him,  it  would  not  be  argued  that  such  present- 
ment was  sufficient ;  and  yet  that  would  be  full  proof  of  the 
allegation  in  the  complaint. 

I  concur  fully  with  Woodruff,  J.  in  Graham  v.  Machado, 
(6  DueTy  514,)  as  to  the  construction  of  the  162d  section  of 
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the  code,  and  the  impropriety  of  applying  it  to  the  case  of 
-the  demand  of  payment  of  a  promissory  note.  The  order  at 
special  term  should  he  affirmed. 

Order  reversed. 

[Nbw  Yobk  Gsvsxal  Tbxk,  September  16, 1861.    CUrkeJnffrakam  and 
Lmmard,  Jmtices.] 
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When  it  appears,  or  is  conceded,  on  the  trial  at  special  term  of  an  action  for 
the  specific  performance  of  an  agreement  to  sell  and  convey  real  estate,  that 
the  defendant  is  not,  and  never  has  been,  able  specifically  to  perform,  the 
judge  should  decline  to  proceed  with  the  trial,  and  should  send  the  action 
to  the  circuit,  for  trial. 

The  defendant,  in  such  a  case,  has  a  right  to  have  the  question  of  damagea 
tried  by  a  jury ;  of  which  right  the  justice  at  special  term  cannot  deprive 
him,  by  a  eomjmUory  reference  to  a  referee ;  particularly  where  the  fact 
that  the  defendant  never  had  title,  and  was  not  and  never  had  been  able  to 
specifically  perform,  is  set  up  in  the  answer. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the  re* 
port  of  a  referee  as  to  the  amount  of  damages,  in  an  ac- 
tion for  specific  performance. 

E.  W.  A  O.  F.  Chester,  for  the  appellant. 

W.  R.  Stafford,  for  the  plaintiff. 

By  the  Court,  Sutherland,  J.  This  action  was  brought 
to  compel  the  specific  performance  of  an  agreement  to  sell  and 
convey  to  the  plaintiff  certain  real  estate  in  the  city  of  New 
York.  The  specific  relief  asked  is  that  the  defendant  he 
compelled  to  deliver  to  the  plaintiff  a  deed,  &c. 

The  defendant  in  his  answer,  among  other  things,  alleges 
that  he  never  owned  the  premises  agreed  to  be  conveyed,  and 
that  the  plaintiff  knew  that  the  defendant  was  not  the  owner, 
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when  he  accepted  the  agreement ;  that  the  agreement  was 
entered  into  with  the  expectation  that  the  defendant  would 
be  able  to  purchase  the  premises  and  procure  a  title,  but  he 
had  not  been  able  to  do  so. 

On  the  trial  at  special  term  it  appeared,  and  was  conceded, 
that  the  defendant  never  had  title,  and  was  not  then,  and 
never  had  been,  able  to  convey,  yet,  notwithstanding  the  ob- 
jection of  the  defendant,  the  court  made  a  compulsory  refer- 
ence to  a  referee  to  ascertain  and  report  the  damages  which 
it  was  adjudged  the  plaintiff  was  entitled  to  recover  for  the 
non-fulfillment  of  the  agreement  by  the  defendant.  The  de- 
fendant objected  not  only  to  the  order  of  reference,  but  also 
to  the  proceeding  before  the  referee ;  but  the  referee  proceed- 
ed, and  made  his  report,  upon  which  judgment  was  entered 
against  the  defendant  for  $1125.96,  and  costs. 

We  think,  when  it  appeared  or  was  conceded  on  the  trial, 
that  the  defendant  was  not  then  and  never  had  been  able 
specifically  to  perform,  that  the  justice  at  special  term  should 
have  declined  to  proceed  with  the  trial,  and  should  have  sent 
the  action  to  the  circuit  for  tria]. 

The  defendant  had  a  right  to  have  the  question  of  dam- 
ages tried  by  a  jury ;  of  which  right  the  justice  at  special 
term  could  not  deprive  him  by  a  compulsory  reference ;  par- 
ticularly as  the  fact,  that  the  defendant  never  had  title,  and 
was  not  and  never  had  been  able  to  specifically  perform  was 
set  up  in  the  answer,  and  the  truth  of  which  may  be  said  to 
have  been  an  issue  in  the  cause. 

The  judgment  should  be  reversed  with  costs. 

[Nbw  Tosk  Gbitbbal  Tbbm,  November  4, 1S61.  Clerks,  Swiherland  and 
Bamardf  Justices.] 
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The  statute  of  6  Anne,  eh.  3,  as  altered  and  re-enacted  by  14  Ow.  TIT.,  which 
proTides  thai  no  action,  suit  or  process  shall  be  had  against  any  person  in 
whoee  house,  chamber,  stable,  bam  or  other  budding,  or  on  whose  estate 
any  fire  shall  accidentally  begin,  nor  shall  any  recompense  be  made  by  such 
person  for  any  damage  done  thereby,  is  a  part  of  the  common  law  of  New 
York,  having  been  introduced  into  the  colony  by  the  colonists,  and  not  hav- 
ing since  expired,  or  been  repealed  or  altered. 
Where  a  lessor,  having  at  least  an  implied  license  to  go  into  a  chamber  of  the 
demised  tenement,  with  a  lighted  candle,  after  property  he  is  allowed  to 
keep  there,  thus  enters,  and  soon  after,  the  house  takes  fire  and  is  con- 
sumed, with  its  contents,  no  action  will  He  against  the  lessor,  by  the  tenant, 
to  recover  the  value  of  his  goods  destroyed,  without  proof  of  negligence  or 
carelessness  on  the  pari  of  the  lessor,  causing  the  fire. 

"^Tbere  can  be  no  presumption,  in  such  a  case,  that  the  lessor  did  not  exercise 
ordinary  care.  The  presumption,  without  proof  to  the  contrary,  is  that  he 
did  use  ordinary  care. 

THIS  was  an  appeal  from  a  judgment  of  the  Madison  county 
court,  affirming  the  judgment  of  a  justice  of  the  peace. 
The  action  was  commenced  in  a  justice's  court.  The  com- 
plaint alleged  that  the  plaintiff,  in  the  year  1858,  rented  a 
hoQse  of  the  defendant,  in  the  town  of  Cazenovia,  and  placed 
his  household  furniture  in  it ;  that  the  defendant  afterwards 
entered  the  house,  in  the  absence  of  the  plaintiff  and  his 
family,  and  through  the  negligence  and  carelessness  of  the 
defendant  the  house  took  fire,  and  the  plaintiff's  furniture 
therein  was  burned,  to  his  damage,  &c.  The  defendant,  by 
his  answer,  denied  all  the  allegations  in  the  complaint.  The 
action  was  tried  before  the  justice  without  a  jury.  The  proof 
showed  that  the  defendant  owned  a  farm,  on  which  the  house 
was  situated.  The  plaintiff  hired  the  house  of  the  defend- 
ant for  one  year,  from  April  1,  1858.  The  house,  and  some 
of  the  plaintiff's  furniture,  which  was  not  got  out,  were 
burned,  in  the  daytime,  in  August,  1858,  when  the  plaintiff 
and  his  family  were  all  absent.  The  defendant  cultivated 
the  land,  and  kept  some  things  in  the  chamber  over  the  wing, 
or  woodhouse,  and  went  into  the  chamber  "once  in  a  while," 
to  the  knowledge  of  the  plaintiff,  and  without  objection. 
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The  plaintiff  was  examined  as  a  witness,  and  testified  that 
the  defendant  did  not  reserve  the  chamber,  but  had  the  priv- 
ilege of  leaving  some  irons  there.  The  defendant  testified 
that  by  the  contract  of  leasing  he  was  to  have  the  privil^e 
of  keeping  things  in  the  chamber ;  and  kept  things  there, 
such  as  ox-bows,  staples,  &c.  The  plaintiff  testified  that 
the  defendant  said,  after  the  fire,  ^4t  was  all  his  doings,  the 
house  burning ;  that  he  had  been  into  the  chamber,  in  the 
daytime,  previous,  with  a  lighted  candle."  Palmer  Free- 
born testified  that  the  defendant  said  ^^he  had  been  up  in  the 
chamber  to  look  for  an  iron  of  some  description ;  that  he 
had  a  candle  there ;  and  that  he  thought  it  (the  house)  must 
have  taken  fire  from  the  candle."  Another  witness  testified 
that  the  defendant  said  ^'he  must  have  set  it  (the  house) 
afire  from  his  candle ;  that  he  went  into  the  chamber  with  a 
lighted  candle,  and  he  thought  it  (the  fire)  must  have  taken 
from  that."  The  defendant  testified  that  he  had  been  in  the 
habit  of  going  into  the  chamber  with  a  lighted  candle,  after 
such  things  as  he  kept  there,  and  kept  a  candle  there,  to 
light  and  go  in  with.  That  on  the  day  of  the  fire,  soon  after 
the  plaintiff  went  away,  at  about  10  A.  M.,  he  went  into  the 
chamber,  with  a  lighted  candle,  to  get  a  part  of  a  staple  to 
an  ox-yoke.  That  he  first  sent  his  son  for  it,  who  came 
back  without  it.  The  defendant  testified,  in  substance,  that 
he  was  careful,  so  as  not  to  set  any  thing  on  fire  with  the 
candle,  and  that  he  put  it  out  when  he  left.  That  he  was 
from  80  to  100  rods  from  the  house,  on  the  farm,  when  he 
first  saw  the  house  was  on  fire.  That  the  smoke  was  then  com- 
ing out  of  the  roof  of  the  upright  part  of  the  house.  That 
he  and  his  son  ran  to  the  house,  got  water  and  went  into  the 
chamber  where  he  had  been  with  the  candle,  and  "  there  was 
no  fire  there."  That  there  was  fire  in  the  garret  The  de- 
fendant's son  was  not  sworn,  on  the  trial.  Walter  Ains- 
worth  testified  that  when  he  first  saw  the  fire  it  was  pretty 
much  over  the  roof  of  the  upright  part,  and  that  "the  roof 
over  the  wing  was  not  on  fire  any."    The  defendant  got  some 
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of  the  plaintiff's  furniture  out  of  the  house,  and  tried  as 
hard  as  he  could  to  get  the  whole  of  it  out,  and  to  put  out 
the  fire.  The  plaintiff  testified  he  had  a  fire  in  the  house  in 
the  morning,  before  he  and  his  family  left  the  same,  the  day 
it  was  burned ;  but  he  supposed  his  fire  went  down  while  he 
and  his  family  were  at  breakfast,  and  he  also  supposed  it  was 
not  built  up  again.  The  plaintiff  asked  the  defendant  if  he 
had  not  previously  had  the  house  insured,  which  the  justice 
excluded  as  immaterial.  The  plaintiff  offered  to  prove  that 
after  the  fire  the  defendant  received  the  insurance  money ; 
which  evidence  was  also  excluded  by  the  justice.  The  plain- 
tiff recovered  a  judgment  against  the  defendant  for  $40 
damages,  besides  costs,  which  was  affirmed  by  the  Madison 
county  court 

D.  W,  Cameron  J  for  the  appellant. 

jff.  O,  A  B.  L.  Miner,  for  the  respondent. 

By  the  Courty  Baloom,  P.  J.  It  is  proper,  in  this  case, 
to  refer  to  the  law  touching  the  liability  of  a  person  for  dam- 
age a  fire  does  to  the  building  or  other  property  of  another, 
that  accidentally  begins  in  his  own  house  or  other  building. 
I  mean  a  fire  that  happens  by  reason  of  the  negligence  of  the 
owner  of  the  house  or  other  building  in  which  it  begins,  or 
the  negligence  of  his  servant,  and  bums  the  house  or  other 
property  of  a  neighbor. 

Blackstone  stated  the  law,  in  his  time,  as  follows :  "If  a 
servant  kept  his  master's  fire  negligently,  so  that  his  neigh- 
bor's house  was  burned  down  thereby,  an  action  lay  against 
the  master ;  because  this  negligence  happened  in  his  sevice ; 
otherwise,  if  the  servant  going  along  the  street  with  a  torch, 
by  negligence  sets  fire  to  a  house ;  for  there  he  is  not  in  his 
master's  immediate  service,  and  must  answer  the  damage 
personally.  But  now  the  common  law  is,  in  the  former  case, 
/^  altered  by  statute,  (6  Anne,  3,)  which  ordains  that  no  action 
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shall  be  maintained  against  any  in  whose  house  or  chamber 
any  fire  shall  accidentally  begin ;  for  their  own  loss  is  suffi- 
cient punishment  for  their  own  or  their  servant's  careless- 
ness." (1  Black.  Com.  431.)  The  above  mentioned  act 
was  re-enacted  by  statute,  (14  Geo.  HI.,)  which  provided 
that  "no  action,  suit  or  process  whatever  shall  be  had  against 
any  person  in  whose  house,  chamber,  stable,  barn  or  other 
building,  or  on  whose  estate  any  fire  shall,  after  the  24th  day 
of  June,  1774,  accidentally  begin ;  nor  shall  any  recompense 

.  be  made  by  such  person  for  any  damage  thereby,  any  law, 
usage  or  custom  to  the  contrary  notwithstanding." 

^  I  think  the  statute  of  Anne,  above  mentioned,  as  altered 
by  that  of  14  Geo.  III.  I  have  quoted,  is  a  part  of  the  com- 

^mon  law  of  this  state,  notwithstanding  the  remarks,  argu-^ 
endoy  of  Judge  Denio  in  Althorf  v.  Wolfe,  (22  N.  Y.  Bep. 
366.)  In  Bogardus  v.  Trinity  Church,  (4  Paige,  178,) 
Chancellor  Walworth  said  :  "  The  common  law  of  the 
mother  country  as  modified  by  positive  enactments,  together 
with  the  statute  laws  which  were  in  force  at  the  time  of  the 
emigration  of  the  colonists,  became  in  fact  the  common  law, 
rather  than  the  common  and  statute  law,  of  the  colony.  The 
statute  law  of  the  mother  country,  therefore,  when  intro- 
duced into  the  colony  of  New  York,  by  common  consent, 
because  it  was  applicable  to  the  colonists  in  their  new  situa- 
tion, and  not  by  legislative  enactment,  became  a  part  of  the 
common  law  of  the  province."  Chancellor  Kent  says :  "It 
is  also  the  established  doctrine  that  English  statutes  passed 
•  before  the  emigration  of  our  ancestors,  and  applicable  to  our 
situation,  and  in  amendment  of  the  law,  constitute  a  part  of 
the  common  law  of  this  country."  (1  Kenfs  Com.  4th  ed. 
472.  See  19  'N.  Y.  Bep.  73.)  By  section  17  of  article  1  of  the 
existing  constitution  of  the  state,  such  parts  of  the  common 
law,  and  of  the  acts  of  the  legislature  of  the  colony  of  New 
York  as  together  did  form  the  law  of  the  said  colony  on  the 
19ih  day  of  April,  one  thousand  seven  hundred  and  seventy- 
five,  are  in  force,  which  have  not  since  expired,  or  been  re- 
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pealed  or  altered.  A  similar  provision  was  contained  in  our 
state  constitutions  of  1777  and  1821.  The  statute  (14  Oeo. 
III.)  I  have  quoted,  was  in  force  in  the  colony  of  New  York 
on  the  19th  day  of  April,  1775,  and  it  has  not  since  ex- 
pired, or  been  repealed  or  altered ;  for  it  was  a  part  of  the 
common  law  of  said  colony,  and  therefore  is  now  a  part  of 
the  common  law  of  the  state.  I  think  no  repealing  act  of 
our  l^slature,  not  even  that  passed  December  10,  1828, 
(2  R,  S.  779,)  is  applicable  to  English  or  colonial  statutes 
which  were  a  part  of  the  common  law  of  New  York.  This 
conclusion  is  sustained  by  the  opinions  of  Chancellors  Wal* 
worth  and  Kent,  which  I  have  quoted. 
^  I  have  said  this  much  to  show  that  if  a  man's  house  or 
other  building  takes  fire  by  reason  of  his  own  or  his  servant's 
negligence,  he  is  not  liable  for  the  damage  the  fire  does  by 
spreading  and  burning  his  neighbor's  house  or  other  prop- 
erty. The  interest  the  owner  of  houses  and  other  buildings 
has  in  preserving  them  from  destruction  by  fire,  is  probably 
the  only  guaranty  his  neighbors  have  against  his  own  or  his 
servant's  negligence  in  the  use  of  that  dangerous  element  in 
his  own  houses  and  other  buildings.  A  man's  loss  by  a  fire 
that  accidentally  begins  in  his  own  house  or  other  building 
and  bums  it,  according  to  Blackstone,  is  sufficient  punish^ 
ment  for  his  own  or  his  servant's  carelessness,  without  mak- 
ing him  pay  the  damage  such  fire  does  to  the  property  of 
others.  And  his  opinion  clearly  is,  if  such  a  fire  be  caused 
V  by  negligence,  it  is  to  be  deemed  accidental. 

The  defendant  in  this  case  had  as  great  an  interest  in  pre* 
serving  his  house  from  destruction  by  fire,  as  the  plaintiff  had 
in  taking  care  of  his  household  furniture  so  it  would  not  be 
burned.  If  the  plaintiff  had  been  permitted  to  prove,  as  he 
offered  to,  that  the  defendant  had  th^  house  insured  before 
it  was  burned,  and  that  he  afterwards  received  the  insurance 
money,  the  evidence  would  not  have  materially  changed  the 
case.  The  offer  was  not  to  prove  an  over-insurance;  and 
the  plaintiff  did  not  allege  or  claim  that  the  house  was  in- 
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tentionally  set  on  fire  by  the  defendant.  But  as  the  offer 
was  rejected,  its  character,  or  that  it  was  made  at  all,  is  of 
no  importance. 

^  It  cannot  be  said  that  the  defendant  wrongfully  went  into 
the  chamber,  with  the  candle.  The  complaint  did  not  charge 
him  with  wrongfully  entering  the  house  or  chamber,  or  with 
wrongfully  going  into  the  latter  with  a  lighted  candle.  And 
I  think  the  plaintiff's  own  evidence  shows  the  defendant  had 
at  least  an  implied  license  to  go  into  the  chamber  .with  a 
lighted  candle,  at  any  time,  after  things  he  kept  there. 
There  can  be  no  presumption  that  he  did  not  exercise  ordin- 
ary care  when  he  went  into  the  chamber  with  the  lighted 
candle,  the  day  the  house  was  burned ;  for  ordinary  care  is 
that  amount  of  attention  or  diligence  which  men  of  common 
prudence  generally  bestow  in  the  care  and  use  of  their  own 
property,  or  in  transacting  their  own  business ;  and  the  pre- 
sumption, without  proof  to  the  contrary,  is  that  he  was  thus 
carefuL 

'  The  declarations  of  the  defendant,  to  the  effect  that  the 
burning  of  the  house  and  furniture  was  all  his  doing  ;  that 
he  had  been  into  the  chamber  with  a  lighted  candle  just  pre- 
vious to  the  fire  ;  and  that  he  thought  the  house  must  have 
taken  fire  from  the  candle,  if  there  was  no  evidence  to  weak- 
en their  force,  would  not  prove  he  was  negligent  or  careless 
in  the  use  of  the  candle.  They  only  show  that  the  fire  was 
accidental,  or,  at  most,  that  it  might  have  been  caused  by 
the  careless  manner  the  defendant  used  the  candle ;  not  that 
it  wets  so  caused.  But  the  force  of  those  declarations  was 
greatly  weakened,  if  not  entirely  overcome,  by  the  evidence 
of  the  defendant  and  of  Ainsworth.  Their  statements  are 
uncontradicted,  that  the  fire  was  pretty  much  over  the  roof 
of  the  upright  part  of  the  house  before  the  roof  on  the  wing 
was  on  fire  at  all ;  and  the  defendant  swore  positively  that 
he  was  careful  with  the  candle ;  and  also  that  after  the  up- 
right part  of  the  house  was  on  fire  he  went  into  the  chamber 
where  he  had  been  with  the  candle,  and  "  there  was  no  fire 
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there/'  Besides,  the  plaintiff  testified  he  had  a  fire  in  the 
house  in  the  morning,  before  he  and  his  family  left  the  same, 
the  day  it  was  burned ;  though  he  supposed  his  fire  went 
down  while  he  and  his  family  were  eating  breakfast,  and  also 
supposed  it  was  not  built  up  again.  It  seems  to  me  the  ev- 
idence, when  all  considered  together,  wholly  failed  to  show 
that  the  fire  was  caused  by  the  carelessness  or  negligence  of 
the  defendant. 

But  I  think  the  plaintiff  could  not  recover,  by  reason  of 
the  common  law  that  exempts  a  person  from  liability  for 
damages  caused  by  a  fire  that  accidentally  begins  in  his  own 
house  or  other  building  through  the  carelessness  or  negligence 
of  himself  or  his  servant,  and  bunicr  the  house  or  other  prop- 
erty of  his  neighbor,  without  showing  that  the  fire  was 
caused  by  the  willful  act  of  the  defendant,  or  that  he  wrong- 
fully entered  the  house  or  chamber  with  a  lighted  candle. 
^^  Suppose  it  were  clear  that  the  fire  in  question  originated^ 
from  that  kept  in  the  house  by  the  plaintiff,  I  think  the  de- 
fendant could  not  recover  the  value  of  the  house,  in  an  action 
against  him,  unless  he  could  show  that  the  plaintiff  inten- 
tionally left  his  fire  so  it  would  bum  the  house.  For  tenants 
were  relieved  from  the  liability  the  ancient  common  law  im- 
posed on  them  for  the  consequences  of  fires  that  accidentally 
begin  in  houses  rented  and  occupied  by  them,  by  statute  6 
Anne,  ch.  31,  §  67,  (made  perpetual  by  10  Anne^  ch.  14,) 
which  provides  ^^  that  no  action  shall  be  maintained  against 
any  person  in  whose  house  or  chamber  any  fire  shall  accident- 
ally begin ;"  and  more  recently  by  the  statute  of  14  Geo.  Ill, 
ch.  78,  by  which  it  is  enacted  that  no  action,  suit  or  process 
whatsoever  shall  be  had,  maintained  or  prosecuted  against 
any  person  in  whose  house  or  chamber  any  fire  shall  acci- 
dentally begin,  or  any  recompense  be  made  by  such  person 
for  any  damage  suffered  or  occasioned  thereby.  They  can 
however  make  covenants  that  will  oblige  them  to  rebuild  the 
buildings  demised  to  them,  if  they  are  destroyed  by  fire,  dur- 
ing the  continuance  of  their  leases.    (iS^ee  Wood/.  Lcmd.  and 
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Ten,  iy  Harriaofiy  434 ;  Arch.  Land,  and  Ten,,  Law  Lib. 
4ih  aeries,  vol.  28,  p.  192 ;  2  PlaU  on  Leases,  187.)  And 
as  those  statutes  modified  the  common  law  of  Great  Britain, 
they  became  part  of  the  common  law  of  the  colony  of  New 
York,  and  are  now  a  part  of  the  common  law  of  the  state. 
(See  authorities  touching  this  question,  cited  supra,)  But 
this  question,  and  some  others  I  have  discussed,  need  not  be 
definitiyely  passed  upon  in  this  case. 

My  conclusion  is  that  the  defendant  rightfully  went  into 
the  chamber  with  a  lighted  candle ;  and  that  the  plaintiff 
did  not  show  he  was  negligent  in  using  the  candle,  at  the 
time  he  went  into  the  chamber  with  it.  In  other  words,  I 
think  the  evidence,  when  all  considered  together,  does  not 
establish  a  cause  of  action  against  the  defendant.  The  judg- 
ment of  the  justice  was  therefore  against  evidence  and  law; 
and  the  county  court  should  have  reversed,  instead  of  affirm- 
ing it.  It  follows  that  this  court  should  reverse  the.  judg- 
ment of  the  county  court  and  that  of  the  justice,  with  costs. 

Judgment  reversed* 

[Beooxb  Gxnebal  Tbrx,  Jannary  28, 1862.  Bdlcom,  (Jampbdl  and  Par- 
kmr,  Jnitioea.] 


Matter  of  Oatanagh  and  others. 

Whether  a  partition  of  real  property  can  now  he  efibcted  in  proceedings  insti- 
tuted hy  ji0<t<»o»  /  Quare.  • 

There  seems  so  much  donht  whether  that  form  of  remedy  i»  not  abolished  by 
the  code,  that  the  court  will  not  compel  a  purchaser  at  a  sale  in  proceedings 
for  partition  thus  commenced,  to  complete  his  purchase. 

f[IS  was  an  appeal  from  an  order  made  at  a  special  term, 
directing  a  purchaser  at  a  sale  of  premises  in  partition  to 
accept  a  deed  and  pay  the  purchase  money.     Q-eorge  W.  Cav- 
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anagh  and  others  presented  a  petition  to  this  court  under  the 
provisions  of  the  revised  statutes  (2  B.  8.  317,  §  1)  for  the 
partition  of  a  lot  of  land  with  a  dwelling  hquse  thereon,  in 
the  city  of  New  York.  Commissioners  being  appointed,  to 
make  partition,  they  reported  that  in  their  judgment  the 
property  was  not  susceptible  of  actual  partition.  An  order 
was  then  made  for  a  sale  of  the  premises.  On  the  sale,  Tim* 
othy  Donovan  became  the  purchaser.  He  subsequently  re- 
fused to  complete  the  purchase,  principally  on  the  ground 
that  under  the  code  proceedings  for  partition  could  not  be 
conmienced  hj petition;  but  that  an  action  was  the  only 
form  of  remedy.     Donovan  appealed  from  the  order. 

Bogardus  &  Broton^  for  the  appellant. 

C.  D.  Miller y  for  the  respondents. 

By  the  Court,  Clerks,  J.  I  think  it  would  be  contrary 
to  that  caution  with  which  we  have  always  acted,  in  relation 
to  applications  of  this  kind,  to  compel  the  purchaser  in  this 
case,  to  complete  his  purchase.  There  seems  to  be  a  consid- 
erable diversity  of  opinion  whether  a  partition  of  real  prop- 
erty can  now* be  effected  by  a  petition.  According  to  the 
opinion  of  Mr.  Justice  Pratt  in  Croghan  v.  Livingston,  (17 
N.  r.  Bep,  218 ;  S.  a,  6  Abb.  Pr.  Bep.  360,)  this  mode  of 
proceeding  is  abolished.  He  deems  the  proceedings  by  sum- 
mons and  complaint  the  only  existing  form  of  remedy  for 
partition.  This  might  be  considered  a  dictum,  not  having 
been  necessary  to  the  decision  of  the  question  before  the  court 
at  the  time.  But  the  point  seems  to  have  been  carefully 
considered  by  the  judge,  and  his  opinion  is  unhesitating  and 
unqualified.  The  same  opinion  has  been  expressed  by  other 
judges,  and  it  is  a  very  prevalent  one  in  the  profession. 
Witiiout  venturing  now  to  say  that  it  is  well  founded,  the 
doubts  referred  to  make  it  safer,  and  more  in  conformity  with 
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our  QBual  conrse,  not  to  compel  the  purchaser,  under  such 
circumstances,  to  complete  his  purchase. 

I  think  the  order  should  be  reversed,  the  purchaser  relieved, 
and  his  deposit  repaid. 

Judgment  accordingly. 

[Nbw  Tobk  Obvbbal  Tbbx,  February  8, 1862.    Tngrahamt  Leonard  and 
€Urk§j  Justices.] 


BiKOHAM  V8.  DiSBBOw  and  others. 

The  proper  constmction  of  section  292  of  the  code,  anthorizing  an  examina- 
tion of  a  Judgment  debtor  when  an  execution  issued  to  the  sheriflT  of  the 
county  "  where  he  resides"  is  returned  unsatisfied,  is  to  apply  the  residence 
to  the  time  of  issuing  the  execution.  The  debtor  cannot,  by  his  act  of 
changing  his  place  of  residence,  afterwards,  depriye  the  creditor  of  the  right 
to  an  order  for  his  examinajtion. 

The  order  must  require  the  debtor's  appearance  in  the  county  '^  to  which  the 
execution  had  been  issued ;"  but  so  far  as  the  jurisdiction  of  a  judge  of  the 
supreme  court  to  make  the  order  is  inyoWed,  the  residence  of  the  debtor,  at 
the  time  of  issuing  the  order,  is  immaterial.  The  powers  of  the  judge  being 
coextensive  with  the  state,  his  authority  to  make  the  order  extends  through- 
out the  state,  irrespective  of  the  debtor's  residence. 

He  has  power  to  direct  the  examination  to  be  before  a  referee,  under  section 
SOO  of  the  code. 

Where  a  Judgment  debtor  appears  before  a  referee,  and  submits  to  an  exam- 
ination without  objection,  this  will  amount  to  a  waiver  of  any  irregularity ; 
and  an  order  for  the  appointment  of  a  receiver  founded  on  such  voluntary 
appearance  and  waiver  will  be  valid,  and  cannot  be  aiTected  by  an  objection 
to  the  Jurisdiction,  in  an  action  brought  by  the  receiver. 

APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  brought  by  the  plaintiff  as  receiver  of  Alfred 
Disbrow,  a  judgment  debtor,  against  the  said  Alfred  Disbrow 
and  others,  to  set  aside  a  transfer  made  by  Disbrow  and 
William  Strang,  his  assignee,  of  Alfred  DisbroVs  distribu- 
tive share  in  the  estate  of  Stephen  B.  Disbrow,  his  deceased 
brother.    In  November,  1852,  C.  S.  Martin  recovered  a  judg- 
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ment  againBt  Alfred  Disbrow  and  one  Wheeler.  Alfred  Difi- 
brow  then  residing  in  Tompkins  county,  an  execution  was 
issued  to  the  sheriff  of  that  county.  He  afterwards  removed 
to  the  county  of  Cayuga.  In  December,  1855,  Martin,  the 
judgment  creditor,  applied  to  Justice  Strong,  of  the  seventh 
district,  for  an  order  for  the  examination  of  Disbrow  in  pro- 
ceedings supplementary  to  execution.  The  affidavit  of  Mar- 
tin, on  which  the  application  was  made,  stated  the  recovery 
of  the  judgment ;  the  issuing  of  the  execution  against  the 
property  of  the  judgment  debtor,  on  the  15th  of  November, 
1852,  to  the  sheriff  of  Tompkins  county ;  that  at  the  time 
of  issuing  sa^d  execution,  Disbrow  resided  in  said  county, 
^'  and  now  resides  near  Port  Byron,  in  Cayuga  county  /'  and 
that  the  sheriff  had  returned  the  execution  unsatisfied.  Also 
that  he  had  property  which  he  refused  to  apply  to  the  pay- 
ment of  the  judgment.  The  order  being  granted,  for  the  ex- 
amination of  the  judgment  debtor  before  a  referee  residing  at 
Port  Byron,  the  referee  issued  a  summons,  requiring  the 
attendance  of  the  debtor,  at  the  referee's  office  at  Port  Byron. 
He  attended  accordingly,  and  was  examined  as  to  his  prop- 
erty. In  March,  1856,  Justice  Strong,  without  notice  to  the 
judgment  debtor,  appointed  the  plaintiff  herein,  receiver  of 
the  debts,  property,  &c.  of  such  debtor.  Judgment  was  given 
for  the  plaintiff,  in  this  action  at  the  special  term,  and  the 
defendants  appealed. 

BogarduB  <t  Broton,  for  the  appellants. 

W.  Norton  <t  L.  S.  Chatfiddy  for  the  respondent 

By  the  Courts  Inobahah,  P.  J.  The  plaintiff  was  ap* 
pointed  receiver  of  a  debtor,  under  supplementary  proceed- 
ings. The  affidavit  showed  that  the  execution  had  been 
issued  in  a  county  where  the  debtor  resided  when  it  was  so 
issued,  which  was  three  years  previous ;  but  it  appeared  that 
the  debtor  had  afterwards  removed  to  another  county. 
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To  warrant  snch  proceedings,  it  is  undoubtedly  necessary 
that  an  execution  should  be  issued  to  the  county  where  the 
debtor  resides,  before  the  order  for  his  examination  can  be 
made.  The  question  arises,  whether  this  refers  to  the  time 
of  the  issuing  of  the  execution,  or  of  the  application  to  the 
judge.  At  the  hearing  of  this  appeal  I  was  inclined  to  think 
the  affidavit  in  this  case  defective ;  but  on  more  examination 
I  have  come  to  a  contrary  opinion.  The  words  of  the  stat- 
ute (Codcy  §  292)  are,  '^  When  an  execution,  &c.  issued  to 
the  sheriff  of  the  county  where  he  [the  debtor]  resides,  is  re- 
turned unsatisfied,"  &c.  The  proper  construction  of  this  is, 
I  think,  to  apply  the  residence  to  the  time  of  issuing  the  ex- 
ecution. The  words,  throughout,  are  in  the  present  tense : 
"  When  an  execution  issued  to  the  sheriff  of  the  county  where 
the  debtor  resides,"  only  applies  to  the  issuing  of  the  execu- 
tion ;  and  the  residue  of  the  sentence,  ^^  is  returned  unsatis- 
fied," also  being  in  the  present  tense,  also  applies  the  residue 
of  the  sentence  to  the  execution  when  issued,  and  to  an  oc- 
currence necessarily  past.  The  moment  this  had  occurred, 
viz.  the  issuing  of  the  execution  to  the  sheriff  of  the  county 
where,  at  the  time,  the  debtor  resided,  and  its  return  unsat- 
isfied, the  plaintiff  was  entitled  to  an  order  from  a  judge  of 
the  court,  for  the  examination  of  the  debtor.  All  the  facts 
necessary  to  give  the  judge  jurisdiction  at  the  time  existed. 
I  am  of  the  opinion  that  the  debtor  could  not,  by  his  act,  de- 
prive the  creditor  of  the  right  to  the  order  for  his  examina- 
tion, by  changing  his  place  of  residence.  If  he  could  do  so, 
then  it  is  in  the  power  of  a  debtor  to  defeat,  at  all  times,  his 
creditor.  He  has  only,  during  the  running  of  the  execution, 
to  cross  the  boundary  line  into  another  county  and  reside 
there,  thus  to  defeat  his  creditor. 

I  do  not  think  the  statute  requires  any  such  construction, 
but  on  the  contrary,  that  the  requirements  of  the  statute  are 
satisfied  when  the  execution  has  been  issued  to  the  county  where 
the  debtor  resided  at  the  time  of  the  issuing  thereof,  and  that 
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the  subsequent  change  of  residence  by  the  debtor  does  not  de- 
feat the  creditor's  proceeding. 

The  order  must  require  the  debtor's  appearance  in  the 
county  to  ^'  which  the  execution  had  been  issued/'  That 
county  was  the  one  in  which  the  debtor  resided  when  the 
execution  was  issued.  So  far  as  the  jurisdiction  of  a  judge 
of  the  supreme  court  to  make  the  order  was  involved,  the 
residence  of  the  debtor  at  the  time  of  issuing  the  order  was 
immaterial.  Any  judge  of  this  court  may  make  an  order  for 
the  examination  of  the  debtor  before  himself,  in  the  county 
to  which  the  execution  against  the  debtor  had  been  issued. 
The  jurisdiction  of  the  judge  does  not  depend  upon  his  resi- 
dence, or  his  location,  at  the  time  of  making  the  order.  As 
his  powers  are  coextensive  with  the  state,  so  his  authority 
to  make  this  order  extends  throughout  the  state^  irrespective 
of  the  debtor's  residence.  I  do  not  refer  to  the  place  where 
he  is  to  direct  the  examination  to  take  place.  -  That  is  di- 
rected by  the  statute  to  be  in  a  particular  county.  If  he  is 
not  to  be  in  such  county,  he  has  power  to  direct  the  examin- 
ation to  be  before  a  referee,  under  section  300  of  the  code.  I 
think,  therefore,  there  was  no  want  of  jurisdiction,  in  this 
case,  in  the  judge  by  whom  the  first  order  was  made.  The 
affidavit  showed  all  that  was  necessary  to  confer  jurisdiction 
in  the  first  instance^  and  such  jurisdiction  was  not  affected 
by  the  subsequent  removal  of  the  debtor  to  another  county, 
after  the  execution  had  been  returned. 

I  am  also  of  the  opinion  that  the  debtor  cannot  raise  this 
objection  to  the  proceedings,  in  this  action.  The  debtor  ap- 
peared and  was  examined,  and  such  examination,  without 
objection  on  his  part,  was  a  waiver  of  the  irregularity,  if  any. 
I  concur  with  Duer,  J.  in  Viburt  v.  Frosty  (3  -466.  Pr,  Bep. 
119,)  where  he  says  :  "The  appearance  and  submission 'to 
examination  must  be  regarded,  if  the  order  was  null,  as  vol- 
untary acts.  And  it  cannot  be  reasonably  doubted  that  a  valid 
order  for  the  appointment  of  a  receiver  may  be  founded  upon 
a  voluntary  appearance  and  examination  of  the  judgment 
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debtor.  It  is  only  when  a  judge  or  court  has  no  jurisdiction 
of  the  subject  matter  of  the  proceeding  in  which  an  order  is 
made,  that  the  order  is  wholly  void  for  want  of  jurisdiction. 
It  is  to  such  cases  that  the  maxim  ^  consent  cannot  give  ju- 
risdiction/ applies.  In  all  other  cases,  the  objection  to  the 
juriBdiction  may  be  waived.  Here  the  general  authority  of 
the  judge  to  make  the  order  appointing  a  receiver — in  other 
words,  his  jurisdiction  over  the  subject  matter  of  the  order — 
was  unquestionable." 

So,  in  Dudley  v.  Mayhew,  (3  New  York  Rep.  9,)  it  is  said 
that  an  assent  of  the  parties  cannot  give  jurisdiction,  in  a 
matter  over  which  the  court  has  not  by  law  cognizance. 

I  would  add,  also,  that  the  like  jurisdiction  over  the  per- 
son of  the  debtor,  under  a  proper  affidavit,  was  likewise  be- 
yond dispute.  To  hold  the  reverse  of  these  propositions 
would  virtually  destroy  the  whole  intent  of  the  legislature, 
in  this  portion  of  the  code.  If  a  debtor  may,  by  secretly  re- 
moving from  the  county  while  the  execution  is  running,  and 
afterwards  submitting  to  an  examination  and  the  appoint- 
ment of  a  receiver,  without  objection,  defeat  any  action 
brought  by  such  receiver,  for  such  reasons,  these  provisions 
can  be  rendered  nugatory. 

I  am  of  the  opinion  that  the  appointment  of  the  receiver 
was  valid,  and  cannot  be  affected  by  this  objection  to  the 
jurisdiction,  in  the  present  action. 

Judgment  affirmed,  with  costs. 

[Niw  ToBK  Gbhbbal  Tbbm,  February  8, 1S62.  Ingrahcm^  CUrke  and 
Leonmrdi  JoBtices.] 
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Hyatt,  receiver,  &c.  V8,  Wait  and  Sihhons. 

A  dEDse  in  a  policy  of  iDBurance  proTiding  that  tbe  intemt  of  the  assnred  in 
the  policy,  or  in  the  property  insured,  is  not  assignable  without  the  consent 
of  the  insurers,  in  writing;  and  that  in  case  of  any  transfer  or  iermination 
of  such  interest  without  such  consent,  the  policy  shall  thenceforth  be  Toid 
and  of  no  effect,  is  to  be  regarded  as  a  provision  made  for  the  exdusiTe 
benefit  of  the  company,  and  to  be  practically  exercised  by  them  or  not,  at 
their  option. 

If,  after  the  assnred  has  transferred  his  interest  in  the  policy  and  in  the  pro|H 
er^  insured,  without  the  written  consent  of  the  company,  tbe  company  choose 
to  ratify  the  transfer,  and,  notwithstanding  the  transfer,  to  continue  the 
insurance,  the  policy  will  not  be  absolutely  void.    Millsb,  J.  dissented. 

And  if,  after  notice  of  such  transfer,  they  treat  the  assignee  as  a  member  of 
the  companv  they  will  be  estopped  from  denying  such  ratification  and  ap- 
proTal. 

Whether  a  policy  of  insurance  be  regarded  as  originally  Toid,  or  only  Toid- 
able,  in  consequence  of  an  unauthorized  transfer,  it  is  nevertheless  condi- 
tionally susceptible  of  ratification  and  confirmation. 

Notwithstanding  a  policy  be  regarded  as  absolutely  void,  by  reason  of  an 
anauthotized  transfer,  so  far  as  to  prevent  an  action  for  a  loss  by  the  assured, 
against  the  company,  the  former  is  not  released  from  the  obligations  of  his 
deposit  or  premium  note  until  he  has  complied  with  a  condition  of  the 
policy  and  charter,  requiring  "  the  payment  of  his  proportion  of  all  losses 
and  expenses  that  may  have  accrued  prior  to  the  surrender  "  of  the  policy, 
or  alienation  of  the  property. 

The  assured  will  remain  liable  upon  his  deposit  note,  as  well  for  losses  occur- 
ring after  as  before  the  alienation,  until  all  assessments  are  paid.  Mil- 
lbs,  J.  dissented. 

Pot  a  proper  understanding  of  the  rights  and  obligations  of  the  parties,  the 
charier  of  a  mutual  insurance  company,  a  poiicy  issued  by  tbe  company, 
and  the  conditions  annexed  thereto,  must  be  read  together.  The  result 
will  be,  1.  That  a  sale  cannot  take  place  without  the  consent  of  the  com- 
pany. 2.  That  the  assured  cannot  terminate  his  membership  in  the  com- 
pany, nor  be  released  from  the  obligations  of  the  premium  note,  without 
paying  up  all  arrears  of  assessments  for  losses  previously  incurred.  8.  That 
the  purchaser  must  be  one  whose  purchase  has  been  made  with  the  consent 
of  the  company,  or  has  been  ratified  and  approved  by  them.  4.  That  the 
purchaser  must  be  a  different  person  ftom  the  parties  insured,  or  either  of 
them.  In  other  words,  the  sale  must  be  to  a  third  person,  and  not  to  one 
of  the  assured.  The  entire  interest  must  be  transferred  to  some  one  who 
was  not  interested  in  it  previously. 

Notwithstanding  a  clause  in  the  charter  of  a  mutual  insurance  company,  de- 
claring that  all  persons  who  shall  insure  with  the  company,  and  their  heirs, 
&c,  "  so  long  as  they  shall  be  insured  in  said  company,  shall  be  and  con- 
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tinne  members  thereof,  and  no  longer ,"  persons  insured  are  stQl  members 
of  the  company,  and  liable  to  contribute  for  the  losses  sustained,  although 
they  have  alienated  the  property  without  the  written  consent  of  the  com- 
pany. 
Upon  a  recovery  on  a  premium  note,  for  the  non-payment  of  assessments, 
the  plaintiff  is  entltied  to  interest^  from  the  time  when  the  assessments  were 
payable. 

THIS  action  was  brought  by  the  plaintiff  as  receiver  of  the 
Bensselaer  Insurance  Company,  against  the  defendants, 
to  recover  the  amount  of  a  premium  note  for  f  350,  given  by 
them  to  said  company,  and  dated  the  25th  day  of  April, 
1850.  It  was  tried  by  the  court,  (Judge  Hogbboom,)  with- 
out a  jury,  at  the  Rensselaer  circuit,  in  February,  1861,  upon 
a  statement  of  facts  agreed  on,  in  writing,  signed  by  the  at- 
torneys of  the  respective  parties,  of  which  the  following  is  a 
copy: 

''We  stipulate  to  admit  on  the  trial  of  this  action  the 
organization  and  reorganization  of  the  Bensselaer  Insurance 
Company ;  the  appointment  of  the  plaintiff  as  receiver  of  the 
same ;  the  execution  of  the  note  by  the  defendants ;  the  ex- 
ecution and  delivery  of  the  policy  of  insurance  by  the  com- 
pany to  the  defendants,  who  were  at  that  time  copartners ; 
the  making  of  the  assessment ;  the  regularity  of  the  same, 
and  publication  of  notice  of  and  demand  of  the  same  of  the 
defendants,  as  alleged  in  the  complaint.  Also,  that  on  the 
17th  day  of  May,  1852,  Thomas  Simmons  sold  his  interest 
in  the  insured  property  to  the  defendant  William  G.  Wait, 
and  executed  the  assignment  on  the  policy  to  Wait,  and  that 
on  the  same  day  he  wrote  a  letter  to  the  secretary  of  the 
company,  which  is  hereto  annexed ;  that  said  letter  inclosed 
the  policy;  that  the  secretary  answered,  declining  giving 
consent  unless  the  assessments  were  paid,  as  stated  in  the 
memorandum  at  the  foot  of  the  letter.  That  the  policy  was 
found  in  a  bundle  of  old  policies  in  the  office  of  the  company, 
January  30th,  1857,  by  the  plaintiff,  and  that  the  letter  of 
May  17th,  1852,  was  found  in  the  policy. .  That  the  policy 
was  sent  to  the  office  of  the  company  the  17th  day  of  Mi^y, 
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1S52,  with  the  letter  of  that  date,  and  remained  there  till 
January  30th,  1857.  That  at  the  time,  May  17th,  1852, 
there  was  an  assessment  of  $17.21  on  the  note  in  suit,  made 
July  27th,  1851,  which  had  not  heen  paid,  and  has  never 
since  been  paid.  That  the  assessments  mentioned  in  the 
complaint  were  made  for  losses  which  accrued  subsequently 
to  January  13th,  1853.  That  there  were  some  losses  inter- 
mediate the  27th  July,  1851,  and  May  17th,  1852,  towards 
the  payment  of  which  the  note  in  suit  had  not  and  has  never 
since  contributed.     Dated  February  4th,  1861." 

The  following  is  a  copy  of  the  letter  of  Wait  to  the  secre- 
tary of  the  company,  referred  to  in  the  above  stipulation : 

"  VaiPa  MiUa,  May  17,  1852. 

J.  Raksom,  Esq.  :  Will  you  have  the  goodness  to  ap- 
prove of  the  assignment  of  the  interest  of  the  policy  inclosed, 
to  me,  as  I  have  purchased  his  interest  of  the  property  men- 
tioned in  the  policy  inclosed.  I  have  also  procured  an  ad- 
ditional insurance  on  stock  and  bark,  both  in  and  out  of  the 
tannery,  of  $1000.  Will  you  have  the  goodness  to  return 
this  policy  as  soon  as  convenient.  Direct  your  letter  Yail's 
Mills,  Fulton  co.,  N.  Y.        Yours  respectfully, 

William  G.  Wait." 

Indorsed,  ^^  Declined  giving  consent  unless  the  assessments 
are  paid.     May  20,  1852." 

The  other  exhibits  were  copies  of  the  policy  of  insurance 
with'  the  conditions  annexed,  the  assignment  of  the  same 
from  Simmons  to  Wait,  dated  the  17th  day  of  May,  1852, 
and  the  charter  of  the  Rensselaer  Insurance  Company.  The 
court  found  the  facts  as  contained  in  said  statement  and  ex- 
hibits, and  as  a  conclusion  of  law  decided  that  the  plaintiff 
was  entitled  to  judgment  for  the  whole  amount  unpaid  of 
the  assessments  upon  said  note,  with  interest  from  the 
time  the  same  became  payable  as  claimed  in  the  complaint. 
The  defendants  excepted  as  follows:  **The  defendants 
except,  because  the  court  did  not  decide  that  the  sale  of 
the  property  by  Simmons  to  Wait,  and  the  refusal  of  the 
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company  to  ratify  the  sale  and  the  policy,  operated  to  de- 
stroy the  policy,  and  to  discharge  the  defendants  from  all 
liability  on  the  note  for  assessments  thereon  for  all  losses 
which  might  occur  after  the  sale,  &c.,  and  the  refusal  of  the 
company  to  ratify  the  same.  The  defendants  except,  because 
the  court  decided  that  the  defendants  were  liable  to  be 
assessed  on  the  said  note  for  losses  after  the  sale  of  the  prop- 
erty by  Simmons  to  Wait,  and  after  the  notification  thereof 
and  the  refusal  of  the  company  to  ratify  the  sale  and  the 
policy.  The  defendants  except,  because  the  court  did  not 
decide,  upon  all  the  facts  found,  that  the  plaintiff  could  not 
recover ;  and  because  the  court  did  not  decide  that  the  de- 
fendants were  entitled  to  judgment  in  their  favor.'' 

Judgment  having  been  entered  on  this  decision,  for  the 
plaintiff,  for  $444.35  damages  and  the  costs  of  suit,  the  de- 
fendants appealed  to  the  general  term. 

W.  WaUy  for  the  defendants. 

a  F.  Tabor,  for  the  plaintiff. 

HoGEBOOM,  J.  The  plaintiff  brings  this  suit  to  recover 
of  the  defendants,  as  members  of  the  Rensselaer  County  Mu- 
tual Insurance  Company,  the  amount  due  on  a  premium  or 
deposit  note  signed  by  them  for  $350,  which  on  its  face  is 
payable  in  such  portions  and  at  such  times  as  the  directors 
may  require.  The  complaint  alleges  a  proper  assessment 
for  losses  incurred,  and  the  neglect  of  the  defendants  to  pay 
the  same.  No  question  is  made  but  that  the  plaintiff,  in 
these  respects,  has  made  the  necessary  averments  and  proof, 
and  is  entitled  to  recover,  unless  the  defense  relied  on  can  be 
sustained. 

That  defense  is,  that  one  of  the  defendants,  Sinmions,  sold 
out  his  interest  in  the  insured  property  to  the  other.  Wait, 
without  the  consent  of  the  company;  that  the  purchaser 
notified  that  sale  to  the  company,  and  by  letter  requested 
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their  approval  of  the  assignment  of  the  interest  in  the  policy 
(inclosed)  to  him,  and  a  return  of  the  policy  as  soon  as  con- 
venient ;  that  the  company  declined  giving  such  consent  un- 
less the  prior  assessments  were  paid ;  that  the  policy  never 
was  returned ;  that  such  letter  was  subsequently  found,  by 
the  receiver,  with  an  indorsement  on  it  by  the  agent  of  the 
company  declining  to  give  consent  unless  the  assessments 
were  paid,  assessments  then  unpaid  having  been  actually 
made  previous  to  that  time  for  losses  incurred  previous  to 
the  sale ;  and  that  subsequently  to  the  receipt  of  the  indorse- 
ment upon  said  letter,  assessments  were  made  for  losses 
thereafter  incurred,  on  account  of  the  non-payment  of  which 
this  action  was  brought. 

The  defendants'  legal  propositions  are :  1st.  That  by  the 
unauthorized  sale  the  policy  became  void,  and  the  defendant 
ceased  to  be  a  member  of  the  company ;  and  that  assessments 
for  losses  can  only  be  made  upon  and  collected  of  actual 
members.  2d.  That  if,  by  the  unauthorized  sale,  the  policy 
was  only  voidable  at  the  pleasure  of  the  company,  they  electa 
ed  to  treat  it  as  void  by  not  returning  the  policy  as  requested 
in  the  letter  of  the  defendant  Wait,  and  not  acceding  to  the 
transfer  of  the  subject  insured,  mentioned  in  his  letter,  except 
upon  conditions  not  authorized  by  the  charter  or  the  con- 
tract between  the  parties.  These  are  the  questions  to  be 
examined. 

I.  By  the  terms  of  the  policy  and  conditions  annexed,  it  is 
unquestionable  that  the  sale  of  the  property  insured,  without 
the  consent  of  the  company,  renders  the  policy  either  void 
or  voidable. 

The  policy  provides  that  '^  the  interest  of  the  assured  in 
this  policy,  or  in  the  property  insured  thereby,  or  in  any  part 
thereof,  is  not  assignable  without  the  consent  of  the  said 
company  in  writing ;  and  in  case  of  any  transfer  or  termina- 
tion of  such  interest,  or  any  part  thereof,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  thenceforth 
he  void  and  of  no  effect  J* 
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This  language,  it  must  be  conceded,  is  very  strong  and  ex- 
plicit, and  some  authorities  hold  that  nearly  similar  language 
makes  the  policy  absolutely  void  as  against  the  company. 
(Smith  V.  Saratoga  Ins.  Co.,  1  Hill,  497.  S.  d,  3  id.  508: 
Howard  v.  Albany  Ins.  Co.,  3  Denio,  301.  Tillou  v.  Kings- 
ton Mutual  Ins.  Co.,  1  Selden,  405.)  Nevertheless,  I  regard 
it  as  a  provision  merely  for  the  exclusive  benefit  of  the  com- 
pany, and  to  be  practically  exercised  by  them  or  not,  at  their 
option,  (See  Potter  v.  Ontario  and  Livingston  Mutual  Ins. 
Co.,  5  Hill,  147 ;  Canfield  v.  Westcott,  5  Cowen,  270 ;  Man- 
ciusY.  Sergecmt,  Id.  271 ;  Church  v.  Ayres,  Id.  272.)  There 
seems  to  be  no  good  reason  why  the  policy  should  be  abso- 
lutely void  if  the  company  choose  to  ratify  the  transfer,  and 
notwithstanding  the  ti-ansfer,  to  continue  the  insurance.  And 
I  think  if  they  subsequently  treated  the  defendant  as  a  mem- 
ber of  the  company,  they  would  be  estopped  to  deny  such 
ratification  and  approval.  (Frost  v.  Saratoga  Mutual  Ins. 
Co.,  5  Denio,  154.) 

No.  8  of  the  conditions  of  the  insurance,  annexed  to  the 
policy,  provides  that  "  in  case  any  property  insured  shall  be 
bona  fide  sold  and  conveyed,  the  insured  may  surrender  the 
policy  and  have  the  same  canceled,  upon  the  payment  of  his 
proportion  of  all  losses  and  expenses  thai  may  have  ac- 
crued prior  to  stush  surrender.'*  As  these  conditions  were 
not  in  any  respect  complied  with,  we  may  safely  conclude 
from  this,  as  well  as  from  the  defendant's  letter,  that  no  such 
thing  ab  a  surrender  or  cancellation  *of  the  policy  was  within 
his  contemplation,  and  this  I  understand  to  be  conceded  by 
the  counsel  for  the  defendants. 

Section  9  of  the  charter  provides  that  "  when  any  property 
insured  by  the  said  corporation  shall  be  alienated  by  sale  or 
otherwise,  the  policy  thereupon  shall  be  void,  and  be  surren- 
dered to  the  directors  of  the  said  company,  to  be  canceled ;  and 
upon  such  surrender  the  assured  shall  be  entitled  to  receive 
his  or  her  deposit  notes,  upon  the  payment  of  his  or  her  pro- 
portion of  all  losses  and  expenses  that  have  accrued  prior 
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to  such  surrender"  The  section  further  provides  that " the 
grantee  or  alienee  having  the  policy  assigDod  to  him  or  her 
may  have  the  same  ratified  and  confirmed  to  him  or  her,  for 
his  or  her  own  proper  use  and  benefit,  upon  application  to 
the  directors,  and  with  their  consent,  within  thirty  days  after 
such  alienation,  on  giving  proper  security  to  the  satisfaction 
of  said  directors,  for  such  portion  of  the  deposit  or  premium 
note  as  shall  remain  unpaid." 

From  this  copious  citation  from  the  i)olicy,  the  conditions 
annexed  and  the  charter  of  the  company,  I  think  it  is  suffi- 
ciently manifest,  Ist.  That  whether  the  policy  be  regarded 
as  originally  void  or  only  voidable  in  consequence  of  an 
unauthorized  transfer,  it  is  nevertheless  conditionally  suscept- 
ible of  ratification  and  confirmation.  2d.  That  notwithstand- 
ing the  policy  in  the  given  case  be  regarded  as  absolutely 
voidy  so  far  as  to  prevent  an  action  for  loss  by  the  assured, 
against  the  company,  the  former  is  not  released  from  the  ob- 
ligations of  his  deposit  or  premium  note  until  he  complies 
with  certain  conditions,  to  wit,  <<  the  payment  of  his  propor- 
tion of  all  losses  and  expenses  that  may  have  accrued  prior 
to  the  surrender''  of  the  policy  or  alienation  of  the  property. 
(Conditions  No.  8 ;  ehartery  §  9.)  This  condition  has  never 
been  complied  with  or  attempted  to  be,  and  it  would  seem, 
therefore,  that  the  deposit  note  should  remain  in  full  force. 

And  so  are  the  authorities.  In  Neely  v.  The  Onondaga 
Mutual  Ins.  Oo.y  (7  Hill^  49,)  the  court  held,  under  a  char- 
ter containing  a  clause  identical  with  the  9th  section  of  the 
charter  above  quoted,  that  a  replication  setting  forth  that 
the  defendants,  with  full  notice  of  the  alienation  of  the  sub- 
ject of  the  insurance,  made  and  collected  of  the  plaintiff 
assessments  upon  the  premium  note  for  losses  happening 
after  the  alienation,  furnished  no  answer  to  the  plea  which 
set  up  an  alienation  and  thereby  a  forfeiture  of  the  policy. 
The  court,  per  Beardsley,  J.  says,  (p.  61,)  "  although  the 
plaintiff's  policy  became  void  by  the  alienation  of  the  prop- 
erty insured,  it  does  not  follow  that  his  deposit  note  was 
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void.  On  the  contrary,  until  he  surrendered  his  policy  and 
paid  his  proportion  of  all  losses  which  accrued  '  prior  to  such 
surrender/  the  deposit  note  remained  obligatory  upon  him. 
He  does  not  pretend  that  he  surrendered  his  policy  previous 
to  the  assessment  mentioned  in  the  replication,  and  he  was 
therefore  liable  to  pay  his  proportion  of  the  losses  for  which 
the  assessment  was  made."  To  the  same  effect  is  Huntley  v. 
Beecher,  (30  Barb.  580.)  The  court  says,  (p.  684,)  "  The 
opinion  in  the  case  in  7th  Hill  is  in  point,  showing  that 
although  {he  policy  is  avoided  by  the  alienation,  the  assured 
remains  liable  upon  his  note,  for  losses  after  the  alienation, 
until  he  surrenders  the  policy  to  be  canceled,  when  he  is  en- 
titled to  his  deposit  note  upon  the  payment  of  all  losses  and 
expenses  that  have  accrued  prior  to  the  surrender." 

There  is  no  pretense,  in  the  case  at  bar,  that  the  policy 
has  ever  been  surrendered,  and  there  seems  to  be  no  question, 
upon  the  above  authorities,  that  notwithstanding  the  policy 
may  be  void,  the  insured  nevertheless  remains  liable  upon  the 
deposit  note,  as  well  for  losses  occurring  after  as  before  the 
alienation,  until  all  assessments  are  paid. 

II.  The  remaining  position  taken  by  the  defendants  is, 
that  if  the  company  had  an  election  to  treat  the  contract 
either  as  valid  or  void,  they  have  made  such  election,  and 
decided  to  hold  the  policy  void.  1  am  unable  to  discover 
the  evidence  upon  which  such  a  conclusion  rests. 

1st.  The  company,  it  may  be  admitted  for  the  sake  of  the 
argument,  refused  to  recognize  the  validity  of  the  transfer 
of  the  property ;  but  this  is  not  necessarily  avoiding  the 
policy.  They  preferred  to  let  the  policy  stand  as  it  was, 
without  introducing  a  new  party ;  or  rather,  they  chose  to 
retain  both  the  defendants  as  members  of  the  company,  and 
signers  of  the  premium  note,  instead  of  sanctioning  the  sale 
without  payment  of  previous  assessments,  and  accepting  one 
of  the  defendants  as  their  debtor  in  the  place  of  both.  It  is 
evident  they  intended  to  keep  things  on  the  old  footing  and 
retain  the  policy  as  it  was,  without  a  change.    They  there* 
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fore  elected  to  continue  both  the  defendants  as  members  of 
the  company.  They  certainly  were  not  obliged  to  part  with 
them  against  their  own  wilL 

2d.  This  conclusion  derives  additional  force  from  the  prao* 
tical  conduct  of  the  company.  They  not  only  held  both  the 
defendants  for  the  old  assessments^  but  they  imposed  the  new 
assessments  for  subsequently  occurring  losses,  ui)on  both.  I 
think  this  was  an  election  to  treat  both  as  still  members  of 
the  company,  and  that  they  would  be  estopped  to  deny  that 
such  was  the  fact.  In  Frost  v.  Saratoga  Mutual  Insurance 
Co.  (5  DeniOj  154)  it  was  held,  that  although  the  applicant 
(the  plaintiff )  had  expressly  warranted  that  there  were  no 
buildings  within  ten  rods  of  the  premises  insured,  and  thereby 
avoided  the  policy  if  the  warranty  was  false,  yet,  inasmuch 
as  the  defendants  afterwards,  with  subsequent  knowledge  of 
such  falsity  and  of  the  loss,  had  made  assessments  upon  the 
plaintiff's  premium  note,  they  were  estopped  from  saying 
that  the  plaintiff  was  not  a  member  of  their  company,  and 
from  avoiding  the  policy  by  reason  of  the  false  warranty,  a&d 
were  liable  for  the  loss. 

3d.  I  apprehend  the  defendants  could  not  withdraw  from 
the  membership  of  the  company  without  the  plaintiff's  con- 
sent. The  contract  was  mutual  and  obligatory  upon  both, 
and  each  had  a  right  to  insist  on  its  performance  and  its  ob- 
ligations. The  parties  had  chosen  to  agree  upon  the  terms 
on  which  a  dissolution  of  the  membership  could  be  had. 
These  were,  among  others,  a  surrender  of  the  policy,  a  pay- 
ment of  all  assessments  in  arrear,  and  a  consent  on  the  part 
of  the  company  to  a  parting  with  the  old,  and  to  the  intro- 
duction of  a  neWy  member  into  the  society.  Not  one  of  these 
conditions  had  been  complied  with  or  waived,  and  I  think 
the  membership  continued. 

4th.  At  all  events  there  was  evidence  in  the  case  from 
which  the  court  below  might  fairly  infer,  and  as  we  must 
presume  did  infer,  a  continuance  of  the  membership ;  and 
there  is  no  preponderance  of  evidence  the  other  way  which 
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antiiorizee  us  to  overthrow  the  result  at  which  that  tribunal 
arriyed  on  this  question  of  fact. 

5th.  The  argument  of  the  defendant's  counsel  seems  to  be 
that  inasmuch  as  the  charter  declares  the  policy  void  in  case 
of  an  unauthorized  alienation^  the  legal  presumption  is — 
even  if  void  means  voidable — that  the  company  have  avoided 
the  policy,  and  that  affirmative  evidence  is  necessary  to  show 
that  tiie  company  by  some  express  and  positive  act  have  con- 
tinued the  policy.  I  have  attempted  to  show  that  this  po- 
sition is  unsound,  but  that  even  if  sound,  such  affirmative 
evidence  at  least  of  qualified  continued  membership  is  not 
wanting  in  this  case. 

It  is  further  claimed  that  the  company  manifested  their 
intent  to  avoid  the  policy  by  refusing  to  ratify  the  sale,  and 
by  insisting  on  the  payment  of  the  assessment  in  arrear,  as 
a  condition  of  ratifying  the  policy.  This  is  a  misstatement 
of  the  language  and  acts  of  the  company.  They  reAised, 
except  on  certain  conditions,  to  ratify  the  sale,  but  not  for 
the  purpose  of  avoiding  the  policy,  but  continuing  it  and  pre- 
venting a  change.  They  insisted  on  the  payment  of  $17.21 
for  the  assessment  in  arrear,  not  as  a  condition  of  ratifying 
the  existing  policy,  but  as  a  condition  of  changing  it,  re- 
leasing one  of  the  old  members  and  accepting  the  individual 
instead  of  the  partnership.  It  is  this  misconstruction  df  the 
grounds  taken  by  the  insurance  company,  which  leads,  I 
think,  to  the  fallacy  of  the  defendant's  argument. 

It  is  supposed  on  the  part  of  the  defendants  that  there  are 
two  6lasses  of  cases  to  which  the  before  recited  provisions  of 
the  policy,  with  the  conditions  annexed  and  of  the  charter, 
apply ;  to  wit :  1.  Where  the  application  is  to  surrender  and 
cancel  the  policy  on  a  sale  of  the  property ;  2.  Where  the 
application  is  to  continue  and  renew  it  to  the  purchaser  on 
alienation  of  the  property. 

In  a  partial  and  limited  sense,  this  is  true.  The  charter 
and  the  conditions  annexed  to  the  policy  both  secure  to  the 
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aanunedy  in  case  of  a  sale  of  the  property,  the  right  to  Bar- 
render  and  cancel  the  policy  and  to  receive  back  his  pre- 
mium or  deposit  note,  upon  payment  of  hU  proportion  of  aJl 
losses  and  expenses  previously  accrued.  And  when  this  is 
all  that  is  desired  and  these  conditions  are  complied  with,  no 
doubt  the  policy  ceases,  and  any  attempt  to  impose  upon  the 
party  assessments  for  future  losses  would  be  of  no  avaiL 
The  contract  has  been  terminated,  and  the  party  originally 
insured  is  no  longer  a  member  of  the  company. 

The  charter  and  the  aforesaid  conditions  also  provide  that 
the  purchaser  or  alienee  may,  on  certain  conditions,  take  an 
assignment  of  the  policy  and  have  the  same  ratified  and  con- 
firmed to  him.  As  to  what  these  conditions  are,  I  do  not 
think  the  conditions  annexed  to  the  policy  and  the  charter 
entirely  agree.  By  the  former,  as  I  understand  them,  the 
purchaser  is  entitled  to  come  in,  take  an  assignment  of  the 
policy,  and  have  the  same  ratified  and  confirmed  to  him  upon 
his  signing  the  premium  note.  By  the  latter,  the  purchaser 
is  entitled  to  the  same  rights  and  privileges  on  application 
to  the  directors^  on  obtaining  their  consent,  and  on  giving 
proper  security  for  the  unpaid  portion  of  the  premium  or 
deposit  note.  In  this  apparent  want  of  harmony  between 
these  difiisrent  instruments,  it  is  well  enough  to  turn  to  the 
body  of  the  policy  and  examine  its  provisions.  We  there 
find  that  no  sale  or  assignment  of  the  interest  of  the  assured 
in  the  property  insured  can  be  made  without  the  consent  of 
the  company  in  writing.  For  a  proper  understanding  of  the 
rights  and  obligations  of  the  parties  we  must,  I  think,  read 
these  three  several  instruments  together  y  and  as  throwing 
light  upon  each  other.  And,  thus  read,  I  think  we  may  ar- 
rive at  these  conclusions : 

1.  That  a  sale  cannot  take  place  without  the  consent  of 
the  company. 

2.  That  the  assured  cannot  terminate  his  membership  in 
the  company,  nor  be  released  from  the  obligations  of  the  pre- 
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mimn  note,  without  paying  up  all  arrears  of  assessments  for 
losses  previously  incurred. 

3.  That  the  purchaser  must  be  one  whose  purchase  of  the 
subject  of  insurance  has  been  made  with  the  consent  of  the 
company,  or  has  been  ratified  and  approved  by  them. 

Such  are  the  express  provisions  of  the  charter  and  of  the  body 
of  the  policy.  And  although  the  condition  (No.  8)  annexed  to 
the  policy  leaves  this  matter  somewhat  in  confusion,  I  think  the 
phrase,  "  the  purchaser  of  any  property  so  sold  and  conveyed," 
implies  this;  for  "so  sold  and  conveyed"  must  either  mean 
sold  and  conveyed  bona  fide,  or  else  sold  and  conveyed  under 
circumstances  where  the  vendor  has  paid  up  all  arrears  of 
assessments.  And  the  words  in  the  same  connection,  "may 
take  an  assignment  of  the  policy,"  must  refer  to  the  policy 
mentioned  in  the  previous  part  of  the  same  condition,  to  wit, 
one  upon  which  the  alienor  has  paid  up  all  arrears  of  assess- 
ment for  loss.  When  this  is  done,  it  may  well  be  said  or 
inferred  that  it  is  an  assignment  ivith  the  consent  of  the  com- 
pany. Again,  it  is  very  questionable  whether  the  company 
ever  intended  or  can  be  compelled  to  recognize  any  purchaser, 
except  one  who  purchased  with  their  consent.  Assuredly 
they  never  intended  that  any  person  should  become  a  pur- 
ohaser  and  thus  a  member  of  their  company^  in  whose  integ^ 
rUy  and  responsibility  they  could  not  confide.  They  had 
ibis  right  of  choice — one  indispensable  to  their  own  safety 
and  reputation  as  an  insurance  company — in  granting  or  re- 
fusing the  original  application  for  insurance.  And  I  do  not 
think  they  ever  meant  to  surrender  it  in  case  of  an  alien- 
ation of  the  property,  or  to  have  a  dishonest,  fraudulent  or 
knavish  member  foisted  upon  them  without  their  consent. 

4  I  think,  further,  that  the  fair  construction  of  the  con- 
tract is,  that  the  purchaser  must  be  a  different  person  from 
the  parties  insured  or  either  of  them  ;  in  other  words,  that 
the  sale  must  be  to  a  third  person,  and  not  to  one  of  the  as- 
sured.   It  can  scarcely  be  said  that  the  insured  assigns  the 
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policy  or  alienates  the  property  when  only  one  of  them  as- 
signs or  alienates  it,  or,  which  is  the  same  thing  in  effect, 
when  two  persons  insured  assign  or  alienate  to  one  of  their 
own  number.  The  assignment  and  alienation  contemplated 
a  transfer  of  the  entire  interest  to  some  one  who  was  not  in- 
terested in  it  previously. 

With  this  explanation  of  what  the  parties  contracted  and 
what  it  was  lawful  for  them  to  do,  let  us  see  what  the  de- 
fendant Wait  applied  for  to  the  company.  Being  one  of  the 
parties  originally  insured,  and  having  with  his  Copartner 
Simmons  signed  the  premium  or  deposit  note,  f^d  having 
purchased  of  his  copartner  his  interest  in  the  property  in-^ 
sured,  he  writes  to  the  insurance  company  or  their  secretary 
asking  them  to  approve  of  the  assignment  of  the  interest  in 
the  policy  inclosed,  to  him,  as  such  purchaser.  They  an- 
swered, declining  to  give  such  consent  unless  the  assessments 
were  paid.  Now  it  is  said  for  the  first,  (for  the  cause  was 
argued  at  the  circuit  upon  entirely  different  grounds,)  that 
Wait  did  not  apply  for  a  surrender  or  cancellation  of  the  pol- 
icy, but  for  an  approval  or  consent  to  its  assignment  to  him. 
This  is  true.  This  was  the  application.  It  was  refused. 
The  company  had  a  right  to  refuse  it.  Their  con&ent  was 
asked,  and  it  was,  as  we  have  endeavored  to  show,  rightfully 
withHeld  at  their  election.  They  were  not  obliged  to  con- 
sent. In  the  next  place  Wait  applied  for  it,  who,  as  one  of 
the  ifasured,  had  no  right  to  ask  it.  Again  ;  Wait  did  not 
offer  or  propose  to  give  his  own  premium  note.  It  is  said 
this  was  unnecessary,  because  his  own  name  appeared  on  the 
premium  note  originally  given.  But  the  company  had  a 
right  to  a  new  premium  note  as  evidence  of  the  new  transac- 
tion, and  they  had  a  right  to  hold  the  old  one  in  addition,  at 
least  until  all  arrearages  were  paid.  The  company  had  a 
right  either  to  a  cumulative  or  substituted  security*  They 
got  neither,  and  neither  were  offered.  It  is  said  they  put 
their  refusal  to  consent  upon  an  untenable  ground.    I  think 
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not.  But  as  the  defendants  were  actors  in  that  transaction, 
and  were,  or  at  least  now  are,  endeavoring  to  get  rid  of  a 
note  which  was  perfectly  valid  against  them,  it  belonged  to 
them  to  make  such  a  demand  and  such  bn  offer  to  the  com^ 
pany  as  would  have  made  the  latter  wrongdoers  in  retaining 
the  note.  Nothing  of  this  was  ever  done.  The  defendants 
have  made  no  proper  application  either  to  get  rid  of  the  old 
note,  or  to  procure  the  company's  consent  to  the  assignment 
of  the  policy.  The  note  was  therefore  rightfully  retained ; 
the  assessments  were  properly  made ;  and  this  suit  is  well 
brought.  The  company  had  a  right  to  hold  the  defendants 
upon  the  note ;  to  treat  them  as  members  of  the  company ; 
to  make  assessments  for  losses  during  such  membership ;  and 
to  refuse  to  sanction  an  alienation  of  the  property  or  an  as- 
signment of  the  policy,  until  aU  arrearages  were  paid,  and 
until  an  eligible  substitute  was  presented  for  their  acceptance, 
in  the  place  of  the  parties  originally  liable. 

III.  The  most  serious  difficulty  which  the  plaintiff  has  to 
meet,  in  the  case,  appears  to  me  to  arise  from  the  12th  sec- 
tion of  the  charter,  which  is  as  follows :  ^^  All  persons  who 
shall  insure  with  the  said  company,  and  also  their  heirs,  ex- 
ecutors, administrators  and  assigns,  so  long  as  they  shall  be 
insured  in  said  company,  shall  be  and  continue  members 
thereof,  and  no  longer."  It  is  said  that  the  sale  of  the  prem- 
ises insured,  without  the  consent  of  the  company,  has  avoided 
the  policy — has  prevented  a  recovery  by  either  of  the  de- 
fendants in  case  of  loss  or  damage  by  fire ;  and  that  therefore 
they  are  no  longer  insured,  and  hence  no  longer  members  of 
the  company,  nor  liable  to  contribute  for  losses  incurred.. 
But  I  think,  notwithstanding  this  section,  that  they  are  mem- 
bers of  the  company ;  that  they  cannot  cease  to  be  members 
by  their  own  volition,  without  complying  with  the  terms  of 
the  contract,  upon  which  membership  is  to  cease ;  that  there 
is  at  least  a  qualified  membership,  for  the  purpose  of  com- 
pelling the  payment  of  the  deposit  notes,  and  all  assessments 
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for  loBses  legally  imposed,  for  the  pnrpoBe  of  enforcing  the 
obligations  of  the  contract ;  and  that  whether  or  not  they  are 
members  of  the  company  in  the  strict  and  technical  sense  of 
the  term,  they  are  not  by  their  own  wrongful  act  released 
from  engagements  which  they  have  undertaken  to  fulfill  I 
think,  therefore,  this  section  must  be  understood  in  a  quali- 
fied sense,  as  not  entitling  them  to  assert  and  exercise  the 
rights  and  privileges  of  members,  except  during  the  period 
that  they  shall  be  insured  in  the  company ;  and  that  the 
section  was  intended  for  the  benefit  and  protection  of  the 
company,  and  faithful  and  paying  members,  and  not  of  de* 
linquents  and  wrongdoers.  Moreover  the  words,  ^^  so  long  as 
they  sbaU  be  insured  in  said  company,''  are  susceptible  of 
the  interpretation  '^  so  long  as  they  shall  have  or  so  long  as 
there  shall  be  an  existing  and  valid  policy  in  said  company" — 
a  policy  valid  for  any  purpose,  duly  is^ed  in  the  first  place, 
and  never  surrendered — a  policy  which  is  not  merely  null 
and  void — a  policy,  upon  some  of  the  provisions  of  which  a 
right  of  action  can  be  enforced  as  an  existing  contract  be- 
tween the  parties.  Thus  interpreted,  the  rights  of  all  parties 
can  be  preserved,  and  full  and  exact  justice  done. 

IV.  Finally,  it  is  insisted  that  the  judgment  is  erroneous 
for  including  in^erea^  on  the  premium  note,  under  the  author- 
ity of  Bangs  v.  Mcintosh,  (23  Barb.  591.)  This  point  is 
now  made  for  the  first  time,  without  even  an  exception  to 
the  decision  of  the  court  below  upon  that  ground. 

But  I  think  interest  is  recoverable.  The  case  in  23  Barb. 
was  an  attempt  to  enforce  the  whole  premium  note  ($480) 
with  interest,  as  a  penalty  for  a  default  in  paying  a  trifling 
assessment,  ($6.10.)  In  the  case  at  bar  the  suit  is  brought 
to  recover  only  the  amount  of  the  assessments  for  losses  ac- 
tually incurred,  and  interest  is  charged  frorn^  the  period  when 
the  assessments  were  payable.  I  see  nothing  either  illegal 
or  inequitable  in  such  a  proceeding. 

I  think  there  was  no  error  in  the  disposition  of  this  cause 
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in  the  court  below,  and  that  tiie  judgment  of  the  circuit  court 
should  be  affirmed. 

Pbckhah,  J.  concurred  in  the  result  of  the  foregoing 

opinion. 

MiiLEB,  J.  dissented. 

Judgment  affirmed. 

[Albany  Qbitebal  Tebm,  March  8, 1862.    Eogeboom,  Pukham  and  MH- 
Ur,  Justices.] 


ScHAFFKER  V8.  Beuter  and  others. 

When  huBhand  and  wife  are  co-defendants,  and  their  interests  are  not  conflict- 
ing, she  is  a  competent  witness  in  her  own  behalf,  and  maj  be  examined  ai 
to  an  agreement  made  by  her  with  her  husband ;  not  being  required  to  dif- 
close  any  communication  made  by  her  to  her  husband,  or  by  her  husband 
to  her. 

Where  a  husband  receives  from  his  wife  a  sum  of  money  belonging  to  her  ab- 
solutely, upon  a  parol  promise  to  repay  the  same,  he  not  being  indebted  at 
the  time,  such  parol  promise,  though  void  at  law,  is  good  in  equity ;  and 
the  receipt  of  the  money  forms  an  equitable  consideration  for  the  repay- 
ment thereof,  or  for  a  settlement  of  real  estate  of  equivalent  value,  and  for 
a  post-nuptial  contract  carrying  such  an  arrangement  into  effect. 

Where  a  conveyance,  made  by  a  husband  to  his  wife,  was  no  more  than  a  just 
equivalent  for  the  money  borrowed  by  him  of  her,  and  was  apparently  free 
ftt»m  actual  fnud ;  BM  that  such  conveyance,  although  executed  after  a 
debt  had  been  incurred  by  the  husband,  was  supported  by  the  antecedent 
equitable  obligation  and  consideration,  and  in  legal  effect  related  back  to 
that  period. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee.  The  action  was  commenced  to  set 
aside  a  conveyance  of  certain  premises  owned  by  the  defend* 
ant  Henry  Reuter,  made  by  the  said  defendant  to  the  de- 
fendant Henry  Rechenbergh,  and  a  conveyance  of  the  same 
premises  made  by  the  said  Rechenbergh  and  wife  to  the  de- 
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fendant  Maria  B.  Beater,  the  wife  of  Henry  Beuter.  The 
complaint  alleges  the  existence  of  the  liability  of  the  defend- 
ant Henry  Renter  upon  the  claim  sought  to  be  enforced  in 
this  action,  at  the  time  of  the  execution  of  the  conveyances 
above  mentioned.  That  judgment  has  been  recovered  upon 
said  claim,  and  an  execution  against  the  property  of  the  de- 
fendant Henry  Beuter  returned  unsatisfied ;  and  that  said 
conveyances  were  made  without  consideration,  and  with  in* 
tent  to  hinder,  delay  and  defraud  the  creditors  of  said  Beuter, 
and  prayed  that  said  conveyances  might  be  declared  fraudu- 
lent and  void  as  to  the  claim  of  the  plainti£f,  and  that  said 
claim  might  be  declared  a  lien  upon  the  premises  described 
in  the  conveyances.  The  answer  of  the  defendant  Maria  B. 
Beater  admits  the  existence  of  the  plaintiff's  claim  at  the 
time  of  the  execution  of  said  conveyances,  the  ownership  of 
said  premises  by  the  defendant  Henry  Renter  at  that  time, 
the  recovery  of  judgment  and  issuing  and  return  of  execution 
thereon,  as  alleged  in  the  complaint,  and  admits  that  the 
conveyances  were  without  consideration  moving  therefor  at 
the  time  of  the  execution  thereof,  but  alleges  that  the  same 
were  made  to  repay  the  said  Maria  B.  Beuter  for  moneys, 
the  proceeds  of  her  real  estate,  advanced  by  her  to  her  hus- 
band, said  Henry  Beuter,  after  their  marriage,  and  about  the 
year  1846,  upon  his  promise  to  repay  her,  and  also  denies  all 
fraudulent  intent. 

The  defendant  admitted  on  the  trial  the  recovery  of  a 
judgment  by  Julius  Newitter,  plaintiff,  against  Phillip 
Schaffner,  Henry  Beuter  and  William  Beuter,  for  $173.32, 
in  the  supreme  court,  on  the  2d  day  of  June,  1860,  upon  a 
note  made  by  William  Beuter  and  indorsed  by  Henry  Beu- 
ter and  Phillip  Schaffner,  dated  February  8,  1860,  payable 
in  three  months  from  date,  for  $150 ;  and  that  an  execution 
was  issued  thereon  against  all  the  defendants,  and  returned 
unsatisfied,  before  the  commencement  of  this  action.  The 
plaintiff  also  proved  the  assignment  of  said  judgment  to  him- 
self, prior  to  the  commencement  of  this  action.     The  plain- 
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tiff  then  rested,  and  the  defendant  called  as  a  witness  Maria 
Barbara  Renter,  who  testified  as  follows :  "  I  live  in  Frank- 
lin street,  Albany ;  I  have  lived  there  five  years ;  I  am  the 
wife  of  Henry  Renter;  we  were  married  in  1845.  I  had 
from  my  father  land  and  house,  a  part  of  it  in  Germany ; 
that  was  sold  in  1846 ;  my  part  for  something  over  $600.  I 
gave  that  money  to  my  husband.'' 

Q.  "At  the  time  you  let  your  husband  have  that  money, 
what  was  said  between  you  about  it  ?"  To  this  question  the 
plaintiff's  counsel  objected,  on  the  ground  that  the  wife  can- 
not be  required  to  disclose  any  communication  made  between 
herself  and  her  husband ;  which  objection  was  overruled,  and 
the  plaintiff  excepted.  "  He  said  he  would  pay  it  back  to 
me  as  soon  as  he  was  able  to  do  so ;  he  has  never  paid  it 
back  to  me  only  by  that  house  in  Franklin  street.  My  hus- 
band goes  out  white- washing  and  sawing  wood ;  he  has  no 
trade ;  he  never  gave  me  any  thing  for  it,  only  this  house 
No.  148  Franklin  street,  in  which  I  live,  and  about  which 
this  litigation  is ;  this  house  was  given  to  me  for  my  money, 
what  he  got  for  my  land ;  this  house  and  lot,  I  suppose,  are 
worth  about  $600."  On  her  cross-examination,  the  witness 
testified  further  in  detail  in  regard  to  the  consideration,  and 
the  particulars  of  the  transaction.  The  defendant  then 
rested,  and  the  case  was  thereupon  submitted,  and  the  referee 
found  the  following  facts :  That  on  the  8th  day  of  February, 
1860,  the  defendant  Henry  Renter  was  the  owner  of  the  real 
estate  described  in  the  complaint,  and  that  the  defendant 
Mary  B.  Renter  was  then  and  is  still  his  wife ;  that  on  the 
7th  day  of  April,  1860,  the  defendant  Henry  Renter  con- 
veyed said  real  estate,  which  is  situate  in  Franklin  street,  in 
the  city  of  Albany,  to  Henry  Rechenbergh ;  and  that  on  the 
1st  day  of  May,  1860,  said  Henry  Rechenbergh  and  Mary 
his  wife  conveyed  the  same  premises  to  the  defendant  Maria 
Barbara  Renter.  The  intention  of  these  conveyances  was  to 
vest  the  title  to  said  premises  in  Mary  B.  Renter,  as  her  sep- 
arate estate,  in  payment  of  over  six  hundred  German  thalers, 
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which  she  had  let  her  husband  Henry  have,  on  his  parol 
promise  to  pay  it  back  to  her  as  soon  as  he  should  be  able  to 
do  so.  They  were  married — Henry  and  Mary  Barbara  Ren- 
ter— in  Germany,  in  1845,  and  the  money  which  she  let  her 
husband  have  was  the  proceeds  of  the  sale  of  a  house  and 
some  land  she  inherited  or  had  from  her  father.  The  sale 
was  made  in  1846,  and  her  share,  which  was  paid  over  to  her 
by  the  burgomaster  or  mayor  of  the  village,  was  over  six 
hundred  German  dollars  or  thalers.  Henry  Renter,  her  hus- 
band, had  no  money  or  property.  Soon  after  the  sale,  she 
having  received  the  money  and  handed  it  over  to  her  husband 
as  above  mentioned,  they  left  Germany  with  a  famUy  of  two 
children,  for  this  country.  Most  of  the  money  was  spent  in 
paying  their  passage  and  expenses  of  living,  until  they  began 
to  earn  money  after  their  arrival  here ;  what  was  left,  about 
$40,  consisting  of  four  gold  pieces,  was  paid  towards  the  pur- 
chase of  the  real  estate  in  Franklin  street ;  the  balance  of  the 
purchase  monkey  actually  paid  for  this  property  was  earned 
by  Mr.  and  Mrs.  Reut-er  in  this  country.  No  consideration 
was  paid  by  the  defendant  Rechenbergh  for  the  conveyance 
aforesaid  to  him,  and  Rechenbergh  and  wife  conveyed  to  the 
defendant  Maria  B.  Renter,  without  any  consideration  pass- 
ing between  them,  but  both  of  said  conveyances  were  made 
vesting  said  property  in  said  Maria,  in  payment  of  the  above 
mentioned  German  thalers,  by  her  handed  over  to  her  hus- 
band, which  were  equal  in  value  to  the  Franklin  street  prop- 
erty described  in  the  complaint.  This  property  is  not  more 
than  a  reasonable  support  for  the  defendant  Maria.  And 
also  the  following  facts,  to  wit :  the  recovery  of  a  judgment 
by  Julius  Newitter  against  Henry  Renter,  Philip  Schaflfner 
and  WUliam  Renter,  for  $173.30,  in  the  supreme  court,  on 
the  23d  day  of  June,  1860,  upon  a  note  made  by  William 
Renter  and  indorsed  by  Henry  Renter  and  Philip  Schaff-. 
ner,  dated  February  8,  1860,  for  $1S0,  and  payable  three 
months  after  date;  that  an  execution  was  issued  on  said 
judgment  and  returned  unsatisfied,  before  the  commence- 
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znent  of  this  action ;  and  further,  that  said  judgment  was,  on 
the  27th  day  of  June,  1860,  for  value  assigned  to  Isaac  Lawson, 
and  was  by  the  latter,  on  the  10th  day  of  August,  1860,  duly 
assigned  for  value  to  the  plaintiff  above  named ;  that  Henry 
Beuter  indorsed  the  note  above  mentioned,  but  the  same  not 
having  become  due,  he  had  not  yet  become  charged  thereon 
as  an  indorser  at  the  time  of  the  conveyance  by  him  to  Bech- 
enbergh,  and  by  Rechenbergh  to  Mary. 

The  referee  also  decided  as  matter  of  law,  1st.  That  the 
defendant  Henry  Beuter  did,  by  his  act  of  receiving  the  money 
from  his  wife  on  a  parol  promise  to  repay  it,  make  an  agree- 
ment with  her  which  is  valid  and  binding  in  equity.  2d.  That 
such  money  was  a  good  and  valuable  consideration  for  the 
conveyance  aforesaid  to  Mrs.  Beuter  his  wife.  3d.  That  the 
plaintiff  is  not  entitled,  as  against  the  defendant  Maria  B. 
Beuter,  to  the  equitable  relief  prayed  for  in  his  complaint 
To  all  of  which  decisions  the  plaintiff  excepted,  separately. 

Judgment  having  been  entered  on  the  report  of  the  referee 
in  favor  of  the  defendant  Maria  B.  Beuter,  with  costs,  the 
plaintiff  appealed  therefrom  to  the  general  term. 

J.  Lawson^  for  the  appellant. 

«7.  /.  Werner^  for  the  respondent. 

By  the  Court,  Hogeboom,  J.  I  think  it  quite  dear  that 
the  wife  was  properly  examined  as  a  witness  in  this  action. 
1.  She  was  examined  as  a  witness  in  her  own  behalf,  where 
her  husband  was  a  co-defendant  with  her,  and  where  their 
interests  were  not  conflicting.  2.  She  was  examined  as  to 
an  agreement  made  with  her  husband,  where  they  were  con- 
tracting parties  with  each  other,  and  might  have  been  antag- 
onistic parties  in  a  suit  between  themselves.  3.  She  was  not 
examined  as  to,  nor  required  to  disclose,  any  communication 
(in  the  proper  sense  of  that  term)  made  by  her  to  her  hus- 
band or  her  husband  to  her. 

Under  the  code,  as  expounded  by  the  modem  authorities, 
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she  was  in  such  a  case  a  competent  witness.  {Oode^  §  399. 
Marsh  V.  PoUer,  30  Barh.  506.  BabhoU  y.  Thomas,  31  id. 
277.  Barton  v.  GledhUl,  12  Abb.  246.  13  id.  13.  iS^oe- 
ffiaier  v.  McKee,  19  JTom;.  Pr.  22.  86.) 

Under  the  facts  found  by  the  referee,  which  were  warrant- 
ed by  the  evidence,  I  think  the  referee  was  also  warranted  in 
the  conclusions  of  law  at  which  he  arrived. 

1.  The  husband  received  from  the  wife  a  sum  of  money 
belonging  to  her  absolutely,  upon  a  parol  promise  to  pay  the 
same,  at  a  time  when  the  plaintiff's  debt  was  not  in  exist- 
ence. 2.  This  parol  promise,  though  void  at  law,  was  good 
in  equity,  and  the  receipt  of  the  money  under  such  circum- 
stances formed  an  equitable  consideration  for  the  repayment 
of  the  money,  or  for  a  settlement  of  real  estate  of  equivalent 
value,  and  for  a  post-nuptial  contract  carrying  such  an  ar- 
rangement into  effect.  {Garlick  v.  Strong,  3  Paige,  440, 
452.  Taylors  v.  Moore,  1  Rand.  Bep.  563.  Atherly  on 
Mar.  Set.  161.  2  Kenfs  Com.  166.  Partridge  v.  Havens, 
10  Paigfi,  618,  624,  625.  Wickes  v.  Clarke,  8  id.  161, 167. 
Gage  v.  Dauchy,  28  Barb.  622.) 

Bor^  V.  Corey  (16  Barb.  136)  is  not  in  conflict  with 
these  authorities ;  for  in  that  case  the  husband  was  indebted 
and  insolvent  at  the  time,  and  the  settlement  was  without 
any  cotemporaneous  or  antecedent  consideration,  either  legal 
or  equitable,  to  support  it.  3.  The  conveyance  made  to  the 
wife  by  the  husband  was  no  more  than  a  just  equivalent  for 
the  money  borrowed  of  her,  was  apparently  free  from  actual 
fraud,  and  though  executed  after  the  plaintiff's  debt«ccrued, 
was  supported  by  the  antecedent  equitable  obligation  and 
consideration,  and  in  legal  effect  related  back  to  that  period. 

There  was  therefore  no  error  in  the  decisions  of  the  referee, 

and  the  judgment  entered  upon  his  report  must  be  affirmed 

with  costs. 

[Albavt  Gxnebal  Tbbv,  May  6, 1862.  Hogtboomj  Peckham  and  MiUerj 
Justices.] 
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87b    60 
6apl05| 

A  way  may  be  dedicated  by  tbe  owner  of  land  as  a  public  bigbway,  by  an 
immediate  act  of  dedication,  and  it  will  become  a  legal  bighway  whenever 
it  is  laid  out  as  such  by  tbe  constituted  authorities,  who  are  charged  with 
the  duty  of  laying  out  highways. 

But  in  this  state  the  responsibility  of  making  highways  is  devolved  upon  the 
commissioners  of  highways ;  and  a  road  opened  by  an  individual  and  used 
by  the  public  less  than  twenty  years,  is  not  a  highway  within  the  meaning 
of  the  highway  acts,  until  it  has  been  laid  out  as  such  by  the  commission- 
ers of  highways  or  other  public  authorities  upon  whom  the  duties  of  com- 
missioners of  highways  are  devolved  by  law. 

Repairs  made  upon  such  a  road,  by  an  overseer  of  highways,  do  not  consti- 
tute a  valid  acceptance,  for  want  of  authority  in  him  to  bind  the  town. 

Whether  the  owner  can  recall  the  dedication,  before  it  is  authoritatively  ac- 
cepted! Quar9» 

THE  defendant  in  this  action,  in  the  spring  of  1861,  fenced 
up  a  street  in  the  village  of  Jordan,  Onondaga  county, 
called  Water  street,  and  this  action  was  brought  to  recover 
a  penalty  of  five  dollars,  imposed  by  statute,  for  such  ob- 
BtructioiL  The  suit  was  brought  in  a  justice's  court.  The 
defendant  pleaded  title,  and  the  action  was  brought  into  this 
court,  and  tried  by  the  court  without  a  jury,  at  a  circuit 
court  held  in  the  city  of  Syracuse  in  October,  1861.  The 
court  found  for  the  plaintiff,  and  judgment  was  entered  ac- 
cordingly.    The  defendant  appealed  to  the  general  term. 

By  the  23d  section  of  the  charter  of  the  village  of  Jordan, 
{Laws  of  1861,  p.  154,)  the  village  of  Jordan  was  made  a 
separate  road  district,  and  the  trustees  of  the  village  of  Jor- 
dan were  made  commissioners  of  highways  therein.  The  road 
in  question  was  plotted  out  in  1845,  by  Isaac  Otis,  the  father 
of  the  defendant,  and  opened  and  traveled  through  most  of 
its  length,  until  1860.  The  defendant  came  into  the  posses- 
sion of  the  premises  in  1847  or  8.  In  1860  the  pathmaster 
repaired  it,  so  that  the  public  could  pass  through  it,  and  soon 
after,  in  the  same  season,  the  defendant  shut  it  up.  For  this 
act  of  the  defendant  the  trustees  brought  this  action.  An 
objection  was  taken  that  the  suit  should  have  been  brought 
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in  the  individual  names  of  the  trustees ;  but  the  objection  was 
overruled. 

The  following  are  the  findings  of  fact  and  law,  as  drawn 
up  and  printed  in  the  case. 

First  finding.  That  the  premises  upon  and  over  which  the 
defendant  placed  the  obstruction  complained  of,  was  by  the 
grantor  dedicated  to  the  public  many  years  before  the  com- 
mencement of  this  suit,  and  that  such  dedication  was  sub- 
sequently recognized  by  the  acts  and  declarations  of  the 
defendant  in  this  suit. 

Second  finding.  That  the  dedication  was,  prior  to  the  com- 
mencement of  this  action,  accepted  by  the  public  by  repeated 
and  long  continued  use  of  the  premises,  or  some  part  of  them, 
as  a  public  highway  for  travel  and  passage  over  the  same, 
and  by  the  same  having  to  some  extent  been  worked  and  re- 
paired by  the  public  authorities  of  the  village  of  Jordan. 

To  that  portion  of  the  second  finding  which  declares  "that 
such  dedication  was  accepted  by  the  public,"  the  counsel  for 
the  defendant  in  due  time  excepted. 

Third  finding.  That  the  defendant  obstructed  the  use  of 
the  said  highway  by  building  and  maintaining  a  fence  directly 
across  the  same,  in  such  a  way  as  wholly  to  prevent  the  use 
of  the  same  as  a  highway  by  the  public. 

Fourth  finding.  That  the  premises  claimed  in  the  com- 
plaint in  this  action  to  be  a  public  highway,  have  not,  nor 
has  any  portion  of  them,  been  laid  out  as  suoh  by  the  publto 
authorities. 

Fifth  -finding.  That  the  only  work  or  repairs  purporting  to 
have  been  bestowed  on  any  part  of  said  premises  as  a  publ^ 
highway,  consisted  in  the  leveling  down  of  the  south  por- 
tion of  the  foundation  of  the  slaughter  house  erected  by 
Carson  &  Wilson,  by  Elijah  F.  Wright,  the  pathmaster,  in 
1860,  so  as  to  admit  of  public  travel  over  the  portion  thus 
leveled. 

Sixth  finding.  That  the  only  authority  which  Weed  had 
to  cause  work  or  repairs  to  be  made  on  said  premises  as  a 
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highway,  conaiflted  in  a  resolution  of  the  board  of  trustees  of 
said  village,  in  general  terms,  committing  to  the  trustees  of 
each  ward  the  care  of  the  highways  in  the  ward  in  which  they 
resided,  and  as  one  of*  the  trustees  who  were  commissioners 
of  highways  by  the  act  of  incorporation. 

.  Seventh  finding.  That  in  the  year  18*45,  and  immediately 
upon  the  giving  of  the  deed  by  Isaac  I.  Otis  to  Carson  & 
Wilson,  they  erected  a  slaughter  house  on  the  premises  con- 
veyed to  them,  the  foundation  of  which  extended  on  to  the 
north  side  of  the  land  reserved  in  their  deed  for  a  road,  and 
to  within  about  one  rod  of  the  south  side  of  the  piece  thus 
reserved ;  and  that  no  portion  of  the  premises  covered  by  such 
foundation  was  ever  used  as  a  public  highway,  until  the  south 
portion  of  said  foundation  was  leveled  by  the  pathmaster 
in  1860. 

Eighth  finding.  That  a  considerable  portion  of  the  north 
side  of  the  land  reserved  as  a  road  in  the  deed  from  Isaac 
Otis  to  Carson  &  Wilson,  and  inclosed  in  said  foundation, 
remained  covered  by  said  foundation  until  May  or  June,  1861, 
and  which  portion  thus  remaining  so  covered  has  never  been 
used  or  worked  as  a  public  highway. 

Ninth  finding.  That  at  the  time  of  the  acts  and  declara- 
tions of  Isaac  Otis  constituting  a  dedication,  as  found  by  the 
€0urt,  theiB  was  no  highway  or  public  place  west  of  the  prem- 
ises sold  to  Carson  &  Wilson,  which  the  street  or  highway 
thus  dedicated  could  intersect  or  terminate  at,  and  the 
street  thus  dedicated  terminated  upon  the  premises  of  said 
Isaac  Otis. 

^  Tenth  finding.  That  at  the  time  of  the  giving  of  the  deed 
by  Isaac  Otis  to  Carson  &  WUson,  there  was  no  way  of  in- 
gress or  egress  into  and  out  of  the  premises  of  said  Otis  and 
west  of  the  premises  so  conveyed  by  said  Otis,  except  through 
these  premises  thus  conveyed,  or  through  the  space  thus  re- 
served as  a  road  in  said  deed. 

From  the  facts  as  above  found,  the  court  found  as  conclu- 
sions of  law : 
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Ist.  That  the  premises  allied  in  the  complaint  to  be  a 
highway,  were  dedicated  to  the  public  as  a  public  highway  by 
Isaac  Otis.  2d.  That  the  public  accepted  such  dedication. 
3d.  That  the  plaintiff  is  entitled  to  recover  the  penalty  of 
five  dollars  claimed  in  the  complaint.  To  each  of  which 
findings  the  counsel- for  the  defendant  duly  excepted. 

Wm.  Porter^  for  the  appellant. 

D.  Pratt^  for  the  respondent. 

By  the  Courts  Mobqah,  J.  This  action  is  brought  by  the 
trustees  of  the  village  of  Jordan,  against  the  defendant,  to 
recover  the  penalty  of  five  dollars  for  obstructing  a  highway. 
Section  102  of  the  highway  act  (1  B.  8.  521)  deckres  that 
whoever  shall  obstruct  any  ^'  highway,  or  shall  fill,  up  or  place 
any  obstruction  in  any  ditch  constructed  for  draining  the  wa- 
ter from  any  highway,  shall  forfeit  for  each  offense  the  sum 
of  five  dollars."  And  by  §  131,  {Id.  525,)  the  forfaituie  must 
be  ^^  recovered  by  the  commissioners  of  highways  of  the  town 
in  which  the  offense  shall  be  committed ;  and  when  recovered, 
shall  be  applied  by  them  in  improving  the  roads  and  bridges 
in  such  town." 

The  village  of  Jordan  was  made  a  separate  road  district,  by 
chapter  82  of  the  laws  of  1861,  (§  23,  p.  154,)  and  the  duties 
of  commissioners  of  highways  ^'  devolved  upon  the  trustees 
of  said  village."  There  is  great  doubt  whether  the  action  is 
properly  Inrought  in  the  corporate  name  of  the  village.  But 
as  this  objection  was  not  pressed  on  the  argument,  it  will  not 
be  considered  in  the  decision  of  the  case. 

The  principal  question  arises  out  of  the  difficulty  of  de- 
termining whether  the  alleged  highway  was,  at  the  time  of 
the  obstruction,  a  public  highway  within  the  meaning  of  the 
revised  statutes,  containing  ^'regulations  and  penalties  con- 
cerning the  obstruction  of  highways,  and  encroachments 
thereon."     (1  B.  S.  521.)     By  section  100  of  the  act  rela^ 
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tive  to  highways  and  bridges,  (Id.)  it  is  enacted  that  '^all 
public  highways  now  in  nse,  heretofore  laid  out  and  allowed 
by  any  law  of  this  state,  of  which  a  record  shall  have  been 
made  in  the  office  of  the  clerk  of  the  county  or  town,  and  all 
roads  not  recorded,  which  have  been  or  shall  have  been  used 
as  a  public  highway  for  twenty  years  or  more,  shall  be  deemed 
public  highways,  but  may  be  altered  in  conformity  to  the 
provisions  of  this  title." 

Section  201  then  provides,  that  "it  shall  be  the  duty  of  the 
commissioners  of  highways  to  order  the  overseers  of  highways 
to  open  aU  roads  to  the  width  of  two  rods,  at  least,  which 
they  shall  judge  to  have  been  used  as  public  highways  for 
twenty  years." 

It  is  admitted  that  the  way  in  question  was  never  laid  out 
or  opened  by  the  commissioners  of  highways  or  other  public 
authority,  or  put  upon  record,  in  conformity  to  the  provis- 
ions of  the  revised  statutes.  Nor  has  it  been  in  use  for 
twenty  years.  The  most  that  is  claimed  for  it  is,  that  the 
defendant's  father  dedicated  it  to  the  public  as  a  highway,  in 
1845,  and  that  it  has  been  used  more  or  less  for  public  travel 
until  the  defendant  shut  it  up,  in  1861.  On  one  occasion 
the  street  commissioner  directed  it  to  be  repaired  at  the  north 
end,  but  without  any  direction  from  the  trustees  of  the  vil- 
lage. To  show  that  the  defendant's  father  intended  to  dedi- 
cate it  to  the  public  as  a  highway,  it  was  also  proved  that  he 
sold  off  some  lots  adjoining  it,  and  in  one  or  more  of  his 
deeds  reserved  the  land  for  that  purpose. 

The  findings  as  draivn  up  are  somewhat  contradictory.  In 
one  it  is  said,  that  "the  dedication  was  accepted  by  the  pub- 
lic by  repeated  and  long  continued  use  of  the  premises,  or 
some  part  of  them,  as  a  public  highway  for  travel  and  pass- 
age over  the  same,  and  by  the  same  having  to  some  extent 
been  worked  and  repaired  by  the  public  authorities  of  the 
village  of  Jordan.  In  another  finding  it  is  said,  "the  only 
work  or  repairs  purporting  to  have  been  bestowed  on  any 
part  of  the  premises  as  a  public  highway,  consisted  in  the 
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leveling  down  of  the  south  portion  of  the  foundation  of  the 
slaughter  house  erected  by  Carson  &  Wilson,  by  Elijah  P. 
Wright,  the  pathmaster,  in  1860,  so  as  to  admit  of  public 
travel  over  the  portion  thus  leveled/'  And  "that  the  only 
authority  which  Weed  (one  of  the  trustees)  had  to  cause  work 
or  repairs  to  be  made  on  said  premises  as  a  highway,  consisted 
in  a  resolution  of  the  board  of  trustees  of  said  village,  in 
general  terms,  committing  to  the  trustees  of  each  ward  the 
care  of  the  highways  in  the  ward  in  which  they  resided,  and 
as  one  of  the  trustees  who  were  commissioners  of  highways 
by  the  act  of  incorporation/' 

Weed,  it  seems,  as  one  of  the  trustees,  directed  Wright 
(the  pathmaster)  to  do  the  work.  This  slaughter  house 
occupied  a  portion  of  the  alleged  road  until  1860.  It  can 
hardly  be  said  that  this  single  act  of  the  pathmaster  can  be 
regarded  as  the  action  of  the  public  authorities  of  the  village 
of  Jordan,  so  as  to  bind  the  corporation  to  lay  out  this  road 
as  a  public  highway,  and  impose  upon  the  village  the  burden 
and  responsibility  of  maintaining  it. 

There  is  another  finding  which  at  least  requires  explana- 
tion. It  is  found  that  at  the  time  the  father  of  the  defendant 
gave  deeds,  reserving  a  portion  of  the  premises  in  question 
for  a  road,  and  "at  the  time  of  the  acts  and  declarations  of 
Isaac  Otis  constituting  a  dedication  as  found  by  the  court, 
there  was  no  highway  or  public  place  west  of  the  premises 
sold  to  Carson  &  Wilson,  which  the  street  or  highway  thus 
dedicated  could  intersect  or  terminate  at,  and  the  street  thus 
dedicated  terminated  upon  the  premises  of  said  Isaac  Otis." 

The  map,  which  is  made  a  part  of  the  case,  carries  the 
road  from  Beaver  street  to  Bkaneateles  street ;  but  it  maybe 
that  the  road  was  not  used,  except  to  go  to  the  slaughter 
house,  a  short  distance  from  where  it  now  terminates,  upon 
Beaver  street.  With  this  finding  in  the  case,  unless  there 
was  a  subsequent  dedication,  I  think  there  must  be  a  new 
trial,  upon  the  authority  of  Holdane  v.  The  ViUage  of  Cold 
^pring^  (23  Barh,  103.)     It  was  there  held  that  a  ci^  de 
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saCf  or  street  which  is  closed  at  one  end  and  only  communi- 
cates with  a  public  road  at  the  other,  is  not  susceptible  of 
dedication  to  public  use  as  a  highway.  But  the  finding  does 
not  cover  the  time  the  premises  were  used  by  the  defendant. 

If  the  defendant,  after  he  owned  the  premises,  extended 
the  way  through  to  another  street  in  pursuance  of  the  orig- 
inal intention  of  his  father,  then  I  can  see  no  objection  to 
holding,  that  as  to  the  defendant,  he  had  done  all  that  was 
necessary  to  conclude  himself;  and  the  main  question  will 
be,  whether  it  was  necessary  for  the  trustees  to  lay  it  out  as  a 
public  road  in  accordance  with  the  requirements  of  the  stat- 
utes, before  it  could  become  a  highway  within  the  meaning 
of  the  section  already  quoted,  and  under  which  it  is  sought 
to  make  the  defendant  liable  for  obstructing  it. 
•  There  is  no  doubt  but  what  a  way  may  be  dedicated  as  a 
public  highway  by  an  immediate  act  of  dedication,  and  that 
it  will  become  a  highway  in  fact  and  in  law  whenever  it  is 
laid  out  as  such  by  the  constituted  authorities  who  are 
charged  with  the  duty  of  laying  out  highways.  This  would 
be  an  acceptance  of  the  dedication  by  those  who  are  em- 
powered to  act  for  the  public  in  that  behalf.  But  in  this 
state,  the  responsibility  of  making  highways  is  devolved  upon 
the  commiBsioDers  of  highways ;  and  it  certainly  cannot  be 
allowed  that  individuals,  by  a  simple  act  of  dedication,  can 
impose  upon  the  public  the  burdens  and  responsibilities  of 
maintaining  a  highway. 

If  aB  individual  can  make  a  highway  by  an  act  of  dedica- 
tion, Uie  duty  immediately  devolves  upon  the  public  author- 
ities to  keep  it  in  repair ;  and  the  location  of  highways  would 
no  longer  be  at  the  option  of  the  commisBioners.  It  has  not 
been  seriously  contended  that  the  owner  of  lands  may  make 
a  highway  throt^h  them  by  a  mere  act  of  dedication,  but  it 
has  been  asserted  in  one  or  two  cases,  decided  in  this  state, 
that  after  the  public  begin  to  travel  upon  it  as  a  highway, 
such  use  by  the  public  is  to  be  regarded  as  an  acceptance  of 
the  dedication.    Such  was  the  view  of  Justice  Wright  at  the 
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drcait,  in  the  case  of  Clements  ▼.  The  ViUage  of  West  Trey, 
(10  How,  B.  199,)  and  approved  by  Justice  Smith  in  BisseU 
V.  New  York  Central  Rail  Road  Companjy  (26  Barb.  635.) 
Jastioe  Smith  says  that  '^  express  acceptance  by  the  public 
authorities  is  not  requisite,  nor  user  for  a  length  of  time  suf- 
ficient, to  create  a  title  by  prescription.  But  there  must  be 
an  acceptance  or  user.  User  for  a  short  time,  express  and 
unequivocal,  treating  the  strip  of  land  as  a  street  or  highway, 
is  sufficient''  Other  cases  suggest  the  same  doctrine,  but  I 
think  the  case  of  The  City  of  Oswego  v.  The  Oswego  Canal 
Company  (2  Seld.  257)  announces  a  doctrine  quite  incon- 
sistent  with  these  views,  and  much  more  conformable  to  the 
laws  of  this  state  in  relation  to  highways. 

In  that  case  no  stress  whatever  is  laid  upon  the  use  of  the 
road  by  Ihe  public  as  constituting  a  valid  acceptance  of  the 
dedication.  Buggies,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  says  :  '^  The  power  of  laying  out,  altering  and  discon- 
tinuing highways  has  been  conferred  exclusively  on  the  com- 
missioners of  highways  of  the  respective  towns.  It  has  been 
their  duty  to  cause  to  be  described  and  recorded,  highways 
not  already  on  record,"  &c.  '^  The  whole  structure  of  the 
highway  acts  forbids  that  the  town  is  bound  to  accept  and 
keep  in  repair  any  road  which  an  individual  may  think  proper 
to  open  through  his  own  land,  although  he  may  dedicate  it 
to  public  use  in  such  a  manner  as  to  preclude  him  from  shut- 
ting  it  up.  Streets  and  roads  dedicated  by  individuals  to 
public  use,  but  not  adopted  by  the  local  public  authorities^ 
are  not  highways  tvithin  the  meaning  of  the  highway  acts, 
and  there  is  no  law  by  which  any*one  can  be  compelled  to 
keep  them  in  repair." 

In  my  opinion,  this  case  holds,  in  substance,  that  a  road 
opened  by  an  individual  and  used  by  the  public  less  than 
twenty  years,  is  not  a  highway  within  the  meaning  of  the 
highway  acts,  unless  it  has  been  laid  out  as  such  by  the  com* 
missioners  of  highways,  or  other  public  officers  upon  whom 
the  duties  of  commissioners  of  highways  are  devolved  by  law. 
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The  right  of  determining  the  question  cannot  be  exercised  by 
anybody  else,  for  the  power,  says  Ch.  J.  Buggies,  '^has  been 
conferred  exclusively  upon  the  commissioners  of  highways." 

Whether  the  dedication  can  be  recalled  before  it  is  author- 
itatively accepted,  is  a  question  of  considerable  difficulty,  and 
one  upon  which  it  is  unnecessary  now  to  express  an  opinion. 

It  is  only  necessary  to  say,  that  a  road  cannot  be  imposed 
upon  the  public  authorities  by  the  act  of  the  owner  of  the 
lands  through  which  it  passes ;  and  that  such  road  does  not 
become  a  public  highway  because  it  is  used  as  such  by  the 
public,  until  the  proper  authorities  proceed  to  lay  it  out  as 
such,  in  the  mode  pointed  out  by  the  statutes  of  this  state. 
Whatever  rights  individuals  may  acquire  to  pass  over  it,  or 
adjoining  owners  may  claim  in  respect  to  the  dedication,  the 
commissioners  of  highways  cannot  be  called  upon  to  repair  it 
as  a  public  highway ;  nor  can  they  exercise  any  legal  control 
over  it,  until  they  have  accepted  it  in  the  mode  prescribed  by 
statute,  and  thereby  made  it  a  l^al  public  highway.  Nor 
can  they  sue  the  owner  for  shutting  it  up,  having  no  legal 
control  over  it  until  they  have  taken  the  proper  steps  to  con- 
stitute it  a  public  highway,  subject  to  their  supervision  and 
control  as  public  officers. 

And  where  the  action  of  certain  officers  is  necessary  to  do 
a  valid  act,  like  the  making  of  a  public  highway,  they  are  not 
competent  to  delegate  the  authority  to  an  inferior  officer,  or 
to  a  pathmaster ;  and  his  act  in  making  repairs  upon  it  is 
not  the  act  of  the  commissioners  of  highways,  so  as  to  make 
it  a  public  road  within  the  meaning  or  intention  of  the  stat- 
utes of  this  state.  In  thq  State  of  Maine  v.  Bradley y  (40 
Maine  Sep.  154,)  the  court  held,  that  a  way  by  dedication 
of  the  owner  of  the  land  does  not  become  a,  public  highway 
without  user  for  twenty  years,  or  an  acceptance  on  the  part 
of  the  town  ;  and  that  repairs  made  upon  it  by  a  surveyor 
of  highways  do  not  constitute  such  acceptance,  for  want  of 
authority  to  bind  the  town.  (See  also  Kelly's  case,  8  Orai. 
632 ;  and  Hyde  v.  Jamaica^  27  Verm.  Rep.  443.) 
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In  the  case  of  the  People  ▼.  Latoson,  (17  John.  277 y)  the 
court  expressed  an  opinion  in  accordance  with  these  views. 
By  the  twenty-fourth  section  of  the  "  act  to  regulate  high- 
ways/' passed  March  19,  1813,  (2  B.  L.  277,)  it  was  enacted 
that  when  any  roads  had  been  used  as  public  highways  for 
twenty  years  next  preceding  the  21st  of  March,  1797,  the 
same  should  be  deemed  public  highways,  although  no  record 
thereof  had  been  made. 

The  road  in  question  did  not  appear  to  have  been  used  as 
such  for  twenty  years  preceding  the  21st  of  March,  1797,  but 
it  was  used  as  a  highway  at  least  from  1792  to  1813,  twenty- 
one  years.  It  was  then  shut  up  by  the  trustees  of  Newburgh, 
who  had  authority  for  that  purpose. 

One  question  was,  whether  it  had  been  legally  discontin- 
ued ;  but  the  court  first  discuss  the  question  involved  in  this 
case,  and  express  an  opinion  that  a  road  used  as  a  common  ' 
highway  for  less  than  the  statutory  time  and  not  recorded,  is 
not  a  public  highway  within  the  meaning  of  the  act  relative 
to  highways,  so  as  to  render  an  obstruction  of  it  a  nuisance. 

As  the  trustees  of  the  village  of  Jordan  had  taken  no  ac- 
tion to  make  this  road  a  public  highway,  before  it  was  shut 
up  by  the  defendant,  it  cannot,  I  think,  be  regarded  as  a 
public  highway  within  the  meaning  of  the  statute  under 
which  the  action  is  brought.  The  trustees  are  not  bound  to 
make  it  a  public  highway — or  to  repair  it  as  such — and  un- 
til it  is  legally  laid  out  by  them  and  has  passed  under  their 
legal  control,  the  trustees  cannot  sue  the  defendant  for  ob- 
structing it. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

[OvwBQo  Qbmbbal  Tjbbx,  July  0,  1862.     MuUin^  Morgan  and  Bawn,    . 
Jnstioet.]  V 
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A  condition,  in  a  mortgagei  that  npon  defanlt  in  the  payment  of  interest 
for  twenty  days  after  the  time  limited  for  the  payment  thereof,  the  princi- 
^^oS?.  ^^  ^^^^'  together  with  all  arrears  of  interest,  shall,  at  the  option  of  the 

mortgagee,  hecome  and  be  due  and  payable  immediately,  is  not  in  the  na- 
ture of  a  forfeiture,  to  be  relieved  against  by  a  court  of  equity,  or  which  a 
court  of  equity  will  not  enforce. 

It  is  an  agreement  which  the  parties  haTe  a  right  to  make,  and  the  extension 
of  credit  is  lawfully  made  dependent  upon  the  punctual  payment  of  interest. 

Upon  the  failure  of  the  mortgagor  to  perform  the  condition,  the  principal  be- 
comes due  and  payable,  by  the  terms  of  his  contract.  And,  in  Che  absence 
of  fraud,  this,  like  any  other  contract,  will  be  enforced  by  a  court  of  equity. 

f[IS  was  a  motion  for  judgment^  in  an  action  for  the  fore- 
closure of  a  mortgage. 

E,  Ketchumy  for  the  plaintiff. 

J.  G.  McAdam,  for  the  defendants. 

Allen,  J.  By  the  terms  of  the  mortgage,  npon  defanlt 
in  the  payment  of  interest  for  twenty  days  after  the  time 
limited  for  the  payment  thereof,  the  principal  sum,  together 
with  all  arrears  of  interest  thereon,  was,  at  the  option  of  the 
plaintiff,  to  become  and  be  due  and  payable  immediately 
thereafter.  This  condition  is  not  in  the  nature  of  a  for- 
feiture, to  be  relieved  against  by  a  court  of  equity,  or  which 
a  court  of  equity  will  not  enforce.  It  is  an  agreement  which 
the  parties  had  a  right  to  make,  and  the  extension  of  credit 
was  lawfully  made  dependent  upon  the  punctual  payment 
of  interest.  Upon  the  failure  of  the  mortgagor  to  perform 
the  condition  upon  which  the  credit  depended,  the  principal 
became  due  and  payable,  by  the  terms  of  his  contract. 

In  the  absence  of  fraud,  this,  like  any  other  contract,  wiDl 
be  enforced  by  a  court  of  equity.  It  is  neither  oppressive, 
nor  unconscionable.  (Noyee  v.  Clarky  7  PaigSy  179.  Fer- 
ris V.  Ferrisy  28  Barh,  29,  and  cases  cited  by  Ingrahaniy  J.) 

In  this  case  the  first  semi-annual  installment  of  interest 
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was  suffered,  by  the  mere  negligence  and  omission  of  the 
mortgagor,  to  remain  in  arrear  and  unpaid  from  December 
to  May,  and  the  plaintiff  then,  by  his  attorney,  demanded 
payment  of  the  principal  and  interest,  treating  it  as  all  due, 
as  he  lawfully  might.  What  would  have  been  the  effect  of 
the  payment  and  acceptance  of  the  interest  as  interest,  after 
ihat^  without  an  agreement  further  to  extend  the  time  of 
payment  of  the  principal  then  actually  due,  it  is  not  neces* 
sary  to  decide.  Be  that  as  it  may,  the  evidence  fails  to  show 
that  the  plaintiff  did  accept  the  proffered  payment  of  interest 
on  the  23d  of  May,  1860.  There  was  an  attempt  to  force 
upon  him,  or  to  leave  with  him  against  his  will,  a  sum  of 
money  equal  to  the  interest  in  arrear.  But  what  a  court 
of  equity  could  not  do — relieve  the  party  from  the  conse- 
quences of  his  contract  and  deliberate  act — he  could  not  do 
of  himself  without  the  consent  of  the  other  contracting  party, 
and  without  the  intervention  of  this  court.  The  claim  that 
the  plfidntiff  accepted  the  money  is,  under  the  circumstances 
and  the  statements  of  the  witnesses  in  that  behalf,  improb* 
able.  From  the  statement  of  the  lad,  the  son  of  the  defend- 
ant, it  is  quite  evident  that  the  money  was  not  deliberately 
paid  to  and  accepted  by  the  plaintiff  as  and  for  the  interest 
then  in  arrear ;  but  a  gross  sum,  a  little  more  than  the  inter- 
est, and  a  little  less  than  the  interest  with  interest  upon  it, 
was  mingled  with  other  money  that  was  at  the  same  time 
paid  to  the  plaintiff  when  he  and  his  mother  fled,  leaving  it 
in  the  plaintiff's  hands. 

The  whole  sum  has  become  due  by  the  default  of  the  de- 
fendant, the  mortgagor,  in  the  payment  of  interest,  and  the 
credit  has  not  since  been  extended,  or  the  conditions  waived 
by  any  act  of  the  plaintiff. 

There  must  be  a  judgment  of  foreclosure  in  the  usual  form, 
for  the  whole  sum  secured  to  be  paid,  less  one  hundred  dol- 
lars deducted  by  the  plaintiff's  consent. 

[Nxw  ToBX  Special  Tbbm,  February  8, 1862.    AUmj  Justice.] 
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Where  the  plainlifis  deposited  ZDOoey  with  the  defendants,  who  were  bankers, 
at  Chicago,  and*  received  A*om  them  a  certificate  stating  that  the  plaintifb 
had  deposited  in  their  office  "  $1781.42,  Ills,  cy.,  payable  to  the  order  of 
themselves"  on  the  return  of  the  certificate ;  Held  that  the  fair  construction 
of  the  terms  "  His.  cy.,"  if  applied  to  the  payment  of  the  certificate,  was 
that  the  same  might  be  paid  in  bills  of  banks  which  at  the  time  of  payment 
were  received  and  passed  as  ordinary  currency  in  Illinois,  in  the  usual 
transactions  of  business ;  but  that  payment  could  not  be  made  in  the  same 
bills  which  were  receiTed  by  the  defendants. 

Held  aisoy  that  it  was  erroneous  to  hold  that  the  defendants  were  bound  to 
pay  in  specie,  or  in  bills  which  passed  at  par  in  Chicago. 

APPEAL  from  a  judgment  rendered  at  a  special  term, 
after  a  trial  at  the  circuit. 

By  the  Courts  Ingraham,  P.  J.  The  plaintiffi  deposited 
money  with  the  defendants,  who  were  bankers  in  Chicago, 
and  received  from  them  a  certificate  stating  that  the  plain- 
tiffs ^'  have  deposited  in  this  office  seventeen  hundred  and 
eighty-one  nftflr  dollars,  Ills,  cy.,  payable  to  the  order  of  them- 
selves on  return  of  this  certificate/'  The  question  which 
arises  on  this  certificate  is  as  to  the  funds  in  which  it  is 
payable. 

We  can  easily  guess  what  was  intended  by  the  letters 
"  Ills,  cy.,"  but  that  is  not  the  mode  which  the  law  adopts 
to  ascertain  the  meaning  of  doubtful  terms.  It  was  the  duty 
of  the  party  relying  on  these  terms,  as  affecting  the  contract 
of  deposit,  to  show  by  parol  what  was  intended.  That  such 
evidence  was  admissible  was  settled  in  the  case  of  Dana  v. 
Fiedler  J  (1  E,  D.  Smith,  463,  affirmed  12  N,  T.  Rep.  40.) 
The  court  excluded  evidence  offered,  to  show  that  these  terms 
applied  to  the  mode  of  pajrment.  Taking  it  for  granted  that 
these  terms  mean  Illinois  currency,  and  were  intended  to  refer 
to  the  mode  of  payment,  the  question  arises  whether  such  pay- 
ment may  be  made  in  the  same  bills  as  were  received  by  the 
defendants.  The  question  is  not  free  from  difficulty.  It 
must  be  obvious  that  the  certificate  does  not  purport  to  be 
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payable  in  that  currency,  but  states  that  the  defendants  have 
received  an  amount  of  dollars  in  that  currency,  payable  to 
the  order  of  the  depositor.  The  only  ground  on  which  the 
defendants  would  be  relieved  from  pajring  in  specie,  would  be 
that  the  defendants  acknowledged  the  receipt  of  a  particular 
article  which  they  were  to  return  to  the  plaintiffs.  If  the 
certificate  can  bear  this  construction,  then  I  do  not  see  why 
the  defendants  may  not  return  to  the  plaintiffs  the  identical 
bills,  of  the  same  banks,  which  they  have  received  from  them, 
irrespective  of  the  amount  of  credit  which  they  had  at  the 
time,  in  Illinois.  But  if  the  evidence  does  not  show  such  to 
be  the  meaning  of  the  terms,  then  the  only  proper  construc- 
tion which  could  be  given  to  them,  (if  it  was  proven  that 
these  terms  were  used  merely  to  designate  the  mode  of  pay- 
ment,) would  be  that  the  same  was  payable  in  bills  current 
at  the  time  in  Illinois.  It  could  hardly  be  consistent  with  a 
fair  interpretation  of  the  contract,  fhat  the  defendants  might 
receive  bills  of  banks  on  deposit,  at  the  time  worth  quite  or 
nearly  par,  and  after  using  the  same,  be  allowed  to  repay  the 
amounts  in  the  same  kind  of  money,  even  though  it  had  be- 
come, since  the  deposit,  worthless. 

The  fair  construction  of  the  terms  "  Ills,  cy.,"  if  applied 
to  the  payment  of  this  certificate,  would  be  that  the  same 
might  be  paid  in  bills  of  banks  which,  at  the  time  of  pay- 
ment, were  received  and  passed  as  ordinary  currency  in  the 
state,  in  the  ordinary  transactions  of  business. 

An  error  seems  to  have  occurred  at  the  trial  in  holding 
that  the  defendants  were  bound  to  pay  in  specie,  or  in  bills 
which  passed  at  par  in  Chicago.  Such,  at  any  rate,  was  not 
the  contract.  The  terms  used  applied  to  the  state,  and  not 
to  Chicago.  And  it  was  not  a  part  of  it  that  the  bills  should 
be  equal  to  par  value.  If  they  passed  at  their  nominal 
amount,  in  ordinary  transactions  throughout  the  state,  then 
a  payment  made  in  such  bills  would,  I  think,  have  answered 
the  contract ;  at  any  rate,  there  is  not  evidence  enough  for  us 
now  to  express  a  more  definite  opinion  on  this  question. 
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There  must  be  a  new  trial,  where  the  diflSculties  may  be 

removed  by  evidence. 

The  judgment  should  be  reversed  and  a  new  trial  ordered ; 

costs  to  abide  the  event. 

fKBW  ToBK  Gbvbbai.  Tinuc,  February  8, 1882.    IngraJiamf  Leonard  and 
derkt,  Jiutloes.] 
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li^a  <iMf  ^^  ^"  °^^  neceflsary,  in  order  to  render  a  sheriff  liable  for  the  acts  of  his  dep- 
^  uty,  that  he  should  be  sued  in  his  official  capacity  as  sheriff,  and  facts  suffi- 

cient to  charge  him  by  virtue  of  that  relation  be  set  out  in  the  complaint. 

The  sheriff's  liability  for  the  acts  of  his  deputy  in  the  execution  of  process, 
rests  upon  the  doctrine  of  principal  and  agent ;  and  in  all  such  cases,  it  is 
essential  to  prove  the  agency,  upon  the  trial,  if  the  fact  is  denied  by  the 
answer. 

The  authority  of  the  deputy  to  act  as  the  agent  of  the' sheriff,  and  to  bind 
him  by  his  acts,  can  only  be  proved  by  the  production  of  his  appointment 
as  deputy,  by  the  sheriff,  in  writing,  under  his  hand  and  seal.  It  cannot  be 
proved  by  a  certified  copy  of  such  appointment ;  nor  by  evidence  that  the 
deputy  acted  as  such. 

The  general  principle  that  the  acts  of  officers  de  facto  are  as  valid  and  eflfoct- 
uai,  when  they  concern  the  public  or  the  rights  of  third  persons,  as  though 
they  were  officers  dt  /urtf,  does  not  embrace  such  a  case.  Nor  can  it  be 
applied  to  establish  the  liability  of  a  sheriff  for  the  wrongful  acts  of  an- 
other, claiming  to  act  as  his  deputy. 

One  having  no  personal  knowledge  of  the  character  of  a  witness,  but  deriv- 
ing his  information  solely  from  others,  whom  he  does  not  know,  is  not 
q[ualified  to  testify  in  relation  to  the  witness'  character  or  reputation. 

An  impeaching  or  sustaining  witness  is  not  to  speak  of  the  reputation  of  the 
witness  whose  veracity  is  in  question,  unless  he  knows  it;  and  such  knowl- 
edge must  be  founded  upon  an  acquaintance  and  intercourse  with  the 
neighbors  and  acquaintances  of  the  witness  sought  to  be  impeached,  suffi- 
cient to  enable  him  to  gather  the  general  estimation  in  which  such  witness 
is  held  in  the  community  where  he  resides. 

MOTION  by  the  defendant  on  a  case  with  exceptions,  to 
set  aside  a  verdict  taken  at  the  Steuben  circuit  in  Jan- 
uary, 1861,  and  for  a  new  trial  Exceptions  ordered  to  be 
heard  at  the  general  term,  in  the  first  instance. 
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Clark  Bell,  for  the  defendant. 
Joseph  Herron,  for  the  plaintiff. 

By  the  Courty  Welles,  J.  The  action  was  in  the  nature 
of  trespass,  for  wrongfully  taking  the* personal  property  of 
flie  plaintiff.  The  property  alleged  to  have  been  taken  by 
the  defendant  was  64,829  feet  of  pine  lumber,  estimated  to 
be  worth  $650.  The  complaint  was  against  the  defendant 
as  a  private  individual,  and  did  not  name  him  as  sheriff  of 
Bteuben  county,  or  attempt  to  charge  him  in  any  official 
character.  The  answer  denied  each  and  every  allegation  of 
the  complaint,  and  every  part  thereof. 

Upon  the  trial  the  plaintiff  offered  to  prove  that  one  Lewis 
Wood  took  the  lumber  in  question,  as  a  deputy  of  the  de- 
fendant^ by  virtue  of  an  execution  upon  a  judgment  in  the 
supreme  court  against  Samuel  L.  Jones  and  William  Ringer. 
The  defendant's  counsel  objected  to  this  evidence,  on  the 
ground  that  the  defendant  was  not  sued  as  sheriff,  and  was 
not' responsible  for  the  acts  of  Wood,  and  could  not  be  made 
so  under  the  complaint.  The  court  overruled  the  objection, 
and  the  defendant's  counsel  excepted.  We  think  there  was 
no  ground  for  the  objection,  and  that  it  was  properly  over- 
ruled. If  the  defendant  was  sheriff  and  Wood  his  general 
deputy,  and  as  such  received  the  execution,  and  levied  upon 
property  by  virtue  of  it,  the  defendant  was  liable  for  such 
taking,  to  the  true  owner  of  the  property  who  was  not  a  de- 
fendant in  the  execution.  This,  as  a  general  principle,  is 
not  denied  by  the  defendant's  counsel.  But  the  point  made 
by  him  is,  that  in  order  to  charge  the  defendant  by  virtue  of 
his  relation  to  the  deputy,  he  must  be  sued  in  his  official  ca- 
pacity as  sheriff,  and  the  facts  set  out  in  the  complaint  suffi- 
cient to  charge  him  by  virtue  of  that  relation.  But  we  think 
that  was  not  necessary.  Whatever  his  deputy  does  in  his  char- 
acter as  such,  in  the  execution  of  process  directed  to  the  sheriff, 
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he  does  by  virtue  of  his  appointment  by  the  sheriff^  and  aa 
his  agent.  And  the  theory  of  the  sheriff's  liability  rests  on 
the  doctrine  of  principal  and  agent,  and  the  maxim,  qui 
facitper  alium,  facit  per  se.  And  it  is  no  more  necessary 
to  aver  in  the  complaint  the  facts  showing  that  the  acts  com- 
plained of  were  done  by  the  defendant's  deputy,  than  it 
would  be  in  any  other  case  where  the  wrong  complained  of 
was  done  by  a  person  other  than  the  defendant,  but  by  his 
direction,  to  aver  the  latter  fact  in  the  complaint. 

But  in  all  cases  where  it  is  sought  to  charge  the  wrongful 
act  committed  by  the  agent  upon  the  principal,  it  is  essential 
and  indispensable  to  prove  the  agency  upon  the  trial,  when 
the  fact  is  denied  by  the  answer.  This  must  be  done  in  cases 
of  private  agencies  between  individuals,  by  original  primary 
evidence,  and  cannot  be  done  by  evidence  of  reputation  of 
the  fact,  though  connected  with  proof  that  the  agent  acted, 
or  had  been  in  the  habit  of  acting,  in  that  character. 

In  the  case  now  under  consideration  the  plaintiff,  in  order 
to  charge  the  defendant  with  the  acts  of  Wood  in  taking  the 
lumber  in  question,  as  well  as  to  establish  his  ownership  of 
the  lumber,  introduced  the  said  Samuel  L.  Jones  as  a  wit- 
ness, who  testified  that  he,  as  agent  of  the  plaintiff,  pur- 
chased the  lumber  in  question  of  James  H.  Bacon;  that 
Bacon  delivered  the  lumber  to  him  as  such  agent ;  that  the 
lumber  was  paid  for  with  the  plaintiff's  money ;  and  that 
after  such  delivery  of  the  lumber  it  was  taken  by  Wood,  he 
claiming  to  have  in  his  possession  the  execution  mentioned, 
and  to  levy  on  the  lumber  by  virtue  thereof.  The  plaintiff 
also  introduced  the  said  Bacon  as  a  witness,  to  whom  the 
following  question  was  put:  "Was  Lewis  Wood  acting  as 
deputy  of  the  sheriff  at  that  time  ?"  (referring  to  the  taking 
of  the  lumber  by  Wood.)  The  question  was  objected  to  by 
the  defendant's  counsel  upon  the  ground,  among  others,  that 
the  fact  that  Wood  was  acting  as  deputy  sheriff,  would  not 
bind  the  defendant,  unless  authorized  or  ratified  by  him. 
The  court  overruled  the  objection,  and  the  defendant  ex- 
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cepted.  The  witness  answered  as  follows:  "Lewis  Wood 
was  acting  deputy  sheriff  at  the  time  of  the  levy." 

The  plaintiff's  counsel  then  offered  in  evidence  a  certified 
copy  of  the  appointment,  by  Lewis  D.  Fay,  of  Lewis  Wood 
as  deputy  sheriff;  to  which  the  defendant's  counsel  objected, 
on  the  grounds,  1.  That  the  original  should  be  produced. 
2.  That  the  signature  to  the  original  does  not  purport  to 
have  been  proved  or  acknowledged,  &c.  The  court  overruled 
the  objection,  and  the  defendant's  counsel  excepted.  The 
paper  was  then  read  in  evidence.  It  appears  to  be  a  regular 
appointment  of  Wood  as  deputy  sheriff,  recites  the  fact  that 
the  person  executing  it,  Lewis  D.  Fay,  was  sheriff  of  the  county 
of  Steuben,  and  is  signed  by  him  as  sheriff.  It  is  marked 
as  filed  January  1,  1856,  by  C.  W.  Campbell,  clerk,  and  cer- 
tified by  S.  M.  Alley,  clerk,  to  be  a  true  copy  of  the  original 
record  of  the  same  then  on  file  in  the  Steuben  county  clerk's 
office.  The  certificate  was  under  the  county  seal,  and  dated 
April  25,  1859. 

The  original  appointment,  of  which  the  above  was  claimed 
to  be  a  copy,  was  not  produced  at  the  trial,  and  no  evidence 
was  offered  of  its  execution,  and  no  excuse  offered  for  its 
non-production. 

It  seems  to  me  the  admission  of  the  clerk's  certified  copy 
was  erroneous.  After  the  plaintiff  had  rested  the  cause,  the 
objection  was  renewed  on  a  motion  for  a  nonsuit,  and  again 
overruled;  no  evidence  having  at  that  time  been  given  to 
supply  the  defect,  excepting  by  Wood  himself,  who  testified 
as  follows:  "I  was  acting  as  deputy  sheriff  in  November, 
1858 ;  Lewis  D.  Fay  was  acting  as  sheriff  at  that  time." 

The  statute  requires  that  every  appointment  of  an  under 
sheriff  or  a  deputy  sheriff  shall  be  in  writing  under  the  hand 
and  seal  of  the  sheriff,  and  shall  be  filed  and  recorded  in  the 
office  of  the  clerk  of  the  county.  (1  B.  8,  379,  §  74;  4ih 
ed.  697,  §  131.)  But  it  no  where  makes  a  certified  copy  evi- 
dence without  proof  of  its  execution  by  the  sheriff.  Chattel 
inortgages  are  required  to  be  filed,  in  order  to  make  them  a 
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lien  in  certain  cases ;  and  no  one^  I  apprehend,  would  con- 
tend that  a  certified  copy  could  be  read  in  evidence  without 
proof  of  its  due  execution. 

It  was  entirely  competent  for  the  plaintiff  to  produce  the 
original  by  means  of  a  aubpcena  duces  tecum  to  the  clerk, 
and  then  to  have  proved  the  execution  by  the  sheriff,  if  he 
had  executed  it.  It  was  the  highest  and  best  evidence  to 
charge  the  defendant  and  hold  him  accountable  for  the  acts 
of  Wood  as  his  deputy.  There  is  no  consideration  of  public 
convenience  or  policy  to  excuse  the  plaintiff  from  .producing 
the  highest  grade  of  evidence  which  the  nature  of  the  case 
admits ;  certainly  none  which  will  allow  him  to  recover 
against  the  defendant  for  acts  done  by  another  claiming  to  be 
acting  for  him  and  as  his  deputy,  upon  the  strength  of  a  pa- 
per sufficient  in  form  but  entirely  unproved. 

I  do  not  overlook  the  general  principle,  which  is  undoubt- 
edly well  settled,  that  the  acts  of  officers  de  facto  are  as 
valid  and  effectual,  when  they  concern  the  public  or  the 
rights  of  third  persons,  as  though  they  were  officers  de  Jure. 
But,  in  my  judgment,  that  principle  does  not  embrace  the 
present  case ;  and  I  venture  the  assertion  that  no  case  can  be 
found  where  it  has  been  applied  to  establish  the  liability  of 
a  sheriff  for  the  wrongful  acts  of  another  claiming  to  act  as 
his  deputy.  The  law  has  provided  higher  and  better  evi- 
dence, which  ought  not  to  be  dispensed  with.  All  the  cases 
that  I  have  met  vrith,  where  the  principle  referred  to  has 
been  applied,  were  cases  where  the  public  or  third  persons 
only  have  been  interested  in  the  question ;  and  the  books  are 
full  of  such  cases. 

Much  evidence  was  given,  on  the  trial,  by  the  respective 
parties,  upon  the  question  whether  the  lumber  was  purchased 
by  Jones  on  his  own  account,  or  as  agent  for  the  plaintiff. 
That  question  was  a  vital  one  in  the  cause ;  as  the  pndntiff 
would  have  no  pretense  for  a  recovery,  if  Jones  purchjBed  it 
for  himself,  on  his  own  account.  On  that  question  J  ones 
was  examined  and  cross-examined  at  length,  and  gave  very 
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material  eyidence  in  favor  of  the  plaintiff.  After  the  plain- 
tiff rested,  the  defendant  introduced  a  number  of  witnesees, 
who  testified  that  Jones'  reputation  for  truth  and  honesty 
was  bad,  and  that  they  would  not  believe  him  as  a  witness. 
To  sustain  him,  the  plaintiff  produced  several  witnesses  who 
testified  that  his  character  was  good,  and  that  they  would 
believe  him  as  a  witness.  Among  them  was  Hiram  Pritch* 
ard,  who  testified  that  he  knew  Jones,  and  had  known  him 
since  May  next  previous  to  the  trial  That  he  (Pritchard) 
lived  in  Coming.  That  ^'  I  have  taken  pains  to  inquire  con- 
cerning his  character,  of  business  men  at  Ghneva,  and  from 
business  men  living  there  concerning  his  character ;  I  made 
the  inquiries  for  the  purpose  of  ascertaining  what  his  charac- 
ter was.  I  had  business  transactions  with  Mr.  Jones,  and  I 
made  inquiries  to  satisiy  myself  what  his  character  was,  and 
went  to  Geneva  expressly  for  that  purpose.  I  do  not  know 
the  people  in  Geneva  where  he  lives.  I  did  not  make  the 
inquiries  for  the  purpose  of  becoming  a  witness  here." 

The  plaintiff  here  proposed  to  ask  the  witness  what  the 
general  character  of  Jones  was,  and  whether  the  witness 
would  believe  him  under  oath.  To  this  the  defendant's 
counsel  objected,  on  the  ground  that  the  witness  was  not  suf- 
ficiently acquainted  with  the  general  character  of  Jones  to 
testify  on  that  subject.  The  court  overruled  the  objection, 
and  the  defendant's  counsel  excepted.  The  witness  then  tes- 
tified, that  so  far  as  he  knew,  Jones'  character  was  good,  and 
he  most  certainly  would  believe  him  on  oath. 

The  witness  Pritchard  was  not  qualified  to  testify  in  rela- 
tion to  Jones'  character  or  reputation.  He  did  not  know, 
himself,  any  thing  about  Jones'  reputation.  All  he  could 
testify  on  the  subject  of  his  reputation  was  what  some  per- 
sons at  Geneva,  whom  he  did  not  know,  told  him  it  was. 
An  impeaching  or  sustaining  witness  is  not  to  speak  of  the 
reputation  unless  he  knows  it,  and  such  knowledge  must  be 
founded  upon  an  acquaintance  and  intercourse  with  the  neigh- 
bors and  acquaintances  of  the  individual  whose  character  is 
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in  question,  and  that  intercourse  must  be  of  some  length  of 
time — sufficient,  at  least,  to  enable  him  to  gather  the  general 
estimation  in  which  he  is  held  in  the  community  where  he 
resides. 

The  objection  to  Pritchard's  evidence  is  that  of  necessity 
he  could  only  testify  what  others  told  him  of  Jones'  reputa- 
tion, not  what  he  knew  of  it  himself — which  would  be  noth- 
ing but  reputation  of  reputation.  (1  Greenl.  Ev.  §  461. 
Douglass  v.  Tousetfy  2  Wend.  352.) 

There  are  various  other  questions  raised  upon  the  argu* 
ment,  founded  on  exceptions  taken  at  the  trial ;  aU  of  which 
I  have  examined,  and  am  satisfied  they  were  properly  dis- 
posed of  at  the  trial 

But  upon  the  last  two  above  considered,  I  am  of  the  opin- 
ion that  a  new  trial  should  be  granted,  with  costs  to  abide 
the  event. 

Ordered  accordingly. 

[MovBOB  Gbvb&al  TbbKi  March  8,  1862.  WtUes,  Smith  and  Johnson, 
Jiutioea.]  / 
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The  effect  of  the  act  of  the  legislature  of  March  81|  1848,  as  amended  in  1850, 
{Lawi  of  1848,  eh.  156 ;  Laws  of  1850,  ch,  818,)  anthorizing  the  owners  of 
certain  lands  on  the  East  river  in  the  city  of  Brooklyn  to  erect,  constroct, 
build  and  maintain  bulkheads  or  whanres  on  the  lands  under  water  in  Aront 
of  their  lands,  as  far  into  the  river  as  the  permanent  water  line  established 
by  the  act  of  1886,  was  to  convey  and  confirm  to  such  owners  a  title  to  the 
lands  under  water  in  fh>nt  of  their  premises,  as  far  as  the  exterior  line  of 
1886,  or  to  the  use  of  them  for  piers  or  bulkheads,  so  far  as  the  state  was 
coDoemed. 

And  so  &r  as  any  other  individuals,  or  the  public  at  large,  are  concerned,  the 
act  of  March  81, 1848,  must  be  construed  as  conferring  upon  the  owners  of 
lands  therein  mentioned  an  absolute  and  exclusive  right  to  the  possessioa 
and  eqjoyment  of  wharves,  bulkheads,  Ac  erected  by  them  in  front  of  their 
lands,  up  to  the  permanent  water  line  established  in  1886. 
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The  pnbUc  rights  of  iiaTigatiozk  and  passage  were  relinquished  hj  the  aet  of 
18i8,  in  respect  to  the  land  under  water  in  front  of  the  property  of  the  per- 
sons mentioned  in  the  act,  and  not  in  front  of  the  streets.  And  when 
wharves  have  been  erected  by  sach  persons  in  front  of  their  lands,  the  only 
aooess  of  the  public  to  the  navigable  waters  of  the  Btream  is  by  the  existing 
highways  upon  the  land  or  their  direct  prolongation  or  oonttnnation. 

If  there  is  no  pnblic  highway  mnning  throogh  the  land  so  made  by  the  pro- 
prietors in  front  of  their  premises,  neither  the  public  nor  an  individual  baa 
a  right  to  use  the  wharves  erected  thereon,  for  the  purpose  of  reaching  an 
adjacent  street,  against  the  will  of  the  owner,  on  the  ground  that  the  wharves 
having  been  elated  upon  ground  covered  with  the  waters  of  a  navigabl* 
river,  cannot  be  appropriated  to  private  use,  but  must  still  continue  a 
highway. 

A  building  below  low  water  mark  is  not  in  itself  a  nuisance.  Whether  it  be 
so  or  not  depends  upon  its  effect  upon  the  channel  or  the  navigation  of  the 
stream,  and  is  always  a  question  of  fact 

It  is  impossible,  in  the  face  of  the  act  of  1848,  and  of  the  act  of  1886,  eetab- 
lishing  a  permanent  bulkhead  line  in  front  of  the  city  of  Brooklyn,  to  regard 
the  appropriation  of  the  waters  of  the  East  river  by  wharves  erected  by  the 
property  owners  mentioned  in  the  first  named  act,  even  as  a  purpresture ; 
but  if  it  were  so,  it  would  not  follow,  as  long  as  the  wharves  were  not  a  nui- 
sance, that  a  private  indiridual  could  either  abate  them,  or  enter  upon  them 
without  the  consent  of  the  owners.    Ptr  Emott,  J. 

In  the  absence  of  any  pretense  that  the  channel,  or  the  navigation,  have  been 
injuriously  affected  by  such  wharves,  no  right  to  abate  or  to  pass  over  them, 
can  be  asserted  againet  them  as  a  nuisance. 

The  acts  of  the  legislature  authorised  an  appropriation  of  the  lands  under 
water,  by  an  artificial  accretion  to  the  acUoining  lands.  They  permitted  the 
conversion  of  the  premises  from  water  into  land,  and  relinquished  the  rights 
of  the  public  to  their  use  as  a  part  of  the  channel  of  the  river.  When  re- 
claimed, and  covered  with  artificial  structures,  they  became  a  part  of  the 
bank  of  the  river,  and  were  no  longer  subject  to  the  public  easement  which 
affected  the  channel. 

As  far  as  such  artificial  accretions  are  made  to  public  highways  upon  the  bank 
of  a  shore,  they  become  a  part  of  such  highways ;  but  when  added  to  a  por- 
tion of  the  bank  over  which  no  such  right  of  passage  existed,  they  are  a  gafai 
to  the  adjoining  proprietor,  and  do  not  bring  with  them  a  right  of  uie  or 
passage  over  the  land,  in  consequence  of  the  right  of  navigation  which  had 
existed  over  the  waters  that  had  been  displaced  by  such  additions  to 
theUtnd. 

THE  complaiDt  in  this  action  alleged  that  the  defendant,  in 
June  and  July,  1860,  occupied  certain  lands  in  Brooklyn 
fronting  on  East  river.    That  said  lands  were  and  are  beyond 
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and  below  low  water  mark,  and  the  East  river  is  an  arm  of 
the  sea  and  a  public  highway.  That  the  front  of  said  prem- 
ises is  a  bulkhead  or  wharf  where  vessels  engaged  in  commerce 
lie,  moor,  lade  and  unlade,  &c.,  and  the  legal  and  custom- 
ary use  of  such  a  structure  is  such  use  and  occupation  by 
vessels.  That  the  plaintiff  was  owner  of  certain  vessels  used 
in  the  transportation  of  merchandise,  and  prior  to  June  20, 
1860,  was  engaged  in  transporting  merchandise  in  one  of  such 
vessels  from  New  York  to  Brooklyn,  having  contracted  to 
deliver  the  same  to  Messrs.  Longman  &  Son  of  Brooklyn, 
and  deliver  the  same  to  them  at  the  wharf,  bulkhead  or  pier 
nearest  to  the  place  of  business  of  Longman  &  Son,  and  most 
accessible  to  them,  that  should  be  found  vacant  and  unoccu- 
pied, and  to  which  the  vessel  could  be  safely  moored.  That 
Longman  &  Son's  place  of  business  wa^  in  Marshall  street, 
between  Gold  street  and  Hudson  avenue  That  the  plaintiff 
proceeded  with  said  vessel  and  merchandise  to  perform  such 
contract.  That  on  June  20,  1860,  the  plaintiff's  vessel  ar- 
rived with  such  merchandise  at  the  bulkhead  or  wharf  in 
front  of  premises  occupied  by  the  defendant.  No  vessel  was 
there,  and  it  was  the  nearest  and  most  accessible  to  Longman 
&  Son's.  The  vessel  was  duly  moored  to  said  bulkhead  or 
wharf,  and  the  usual  preparations  made  to  discharge  and  de- 
liver the  merchandise.  That  the  defendant  obstructed  and 
prevented  such  unlading  and  discharge  and  delivery,  and  con- 
tinued to  obstruct  and  prevent  the  same  for  14  days,  to  the 
damage  of  the  plaintiff  of  $140.  The  answer  avers :  That 
the  defendant  is  owner  of  the  lands,  premises  and  bulkhead 
and  wharf.  That  the  same  were  gained  out  of  the  East  river 
below  original  low  water  mark,  by  the  defendant  or  its  prede- 
cessors, in  estate,  by  the  erection  o^  the  bulkhead  and  filling 
in  with  solid  substances.  Denies  that  at  the  time  the  same 
were  so  gained  out  of  the  East  river,  that  portion  of  the  East 
river  now  converted  into  said  lands,  bulkhead,  &c.  was  or 
ever  sinoe  hath  been  or  is  a  public  highway.  Denies  that 
the  public  had,  on  the  20th  June,  1860,  or  since,  any  right 
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of  way  over  said  lands,  premises,  &c.  Alleges  that  the  de- 
fendant, or  its  predecessors,  erected  said  bulkhead  as  part  of 
its  lands,  and  for  the  purpose  of  gaining  the  same  out  of 
the  East  riTer,  and  for  the  private  use  only  of  the  then  pres- 
ent or  future  proprietors,  and  has  hitherto  kept  said  bulk- 
head, lands,  &c  inaccessible  for  use  as  a  wharf  on  the  part 
of  the  public,  or  any  person,  but  the  proprietors  and  their 
servants,  and  has  inclosed  the  same  by  a  wall  or  fence  having 
gates  for  such  private  use,  and  that  the  bulkhead  has  never 
been  used  as  a  wharf  by  the  public,  or  any  persons,  but  the 
proprietors  and  their  servants.  That  the  lands  have  been 
and  are  exclusively  occupied  by  the  defendant  for  the  manu- 
facture of  white  lead,  and  access  to  the  bulkhead  from  and 
over  the  land  can  be  obtained  only  through  lands  of  the  de- 
fendant, and  that  said  bulkhead  is  not  susceptible  of  use  by 
the  public,  except  byi4ho  additional  use  of  the  defendant's 
land  as  a  highway,  and  great  injury,  &c.  to  the  defendant 
Denies  that  vessels  engaged  in  commerce,  other  than  the  ves- 
sels of  the  defendant  and  vessels  engaged  in  its  business,  have 
been  accustomed  to  use  said  bulkhead,  or  that  the  bulkhead 
was  constructed  for  such  use  except  by  vessels  of  the  propri- 
etors of  the  premises,  or  vessels  engaged  in  their  business. 
Admits  that  the  plaintiff's  vessel  came  there  on  20th  June, 
and  moored  at  said  bulkhead,  no  other  vessel  being  there,  and 
the  master  claimed  the  right  to  unlade  and  discharge  the 
cargo,  and  insisted  the  defendant  should  remove  the  fence  on 
the  edge  of  the  bulkhead,  or  open  the  gates  therein ;  which 
the  defendant  denied  and  refused  to  do,  as  it  had  a  right ;  and 
while  said  vessel  lay  along  side  said  bulkhead  kept  the  gates 
fastened,  and  thus  obstructed  and  prevented  the  unlading 
and  discharge  of  said  cargo.  As  to  all  other  allegations 
not  answered,  the  defendant  alleged  that  it  had  no  knowl-* 
edge,  &c. 

The  action  was  tried  at  the  King's  county  circuit,  in 
March,  1861,  before  Justice  Bbown  and  a  jury.  The  fol-* 
lowing  £&cts  appeared,  on' the  trial. 
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The  defendant  occnpied,  on  June  20,  I860,  a  bulkhead  or 
wharf,  land  and  premises,  on  the  East  river,  extending  north- 
erly from  Marshall  street  out  into  the  East  river,  and  easterly 
from  Gk)ld  street  to  Hudson  avenue.  All  such  bulkhead, 
land  and  premises,  were  and  are  beyond  and  outside  of  orig- 
inal low  water  mark.  The  easterly  portion  of  said  premises 
lying  east  of  line  A  was  filled  in  and  made  land  upon  the 
bed  of , the  East  river,  in  the  year  1825,  by  Clarke  &  Coster, 
excepting  the  pier,  as  now  existing,  which  was  constructed 
in  1836.  In  1855  and  1856,  deeds  were  made  and  executed 
to  the  defendant,  purporting  to  convey  in  fee  the  southerly 
part  of  this  portion  of  said  premises,  and  in  1858  a  deed  was 
made  and  executed  by  Smith  &  Bulkley  to  the  defendant, 
purporting  to  convey  in  fee  the  residue  of  this  portion  of  said 
premises,  subject  to  the  rights  of  the  public,  if  any.  The 
portion  of  the  premises  lying  west  of  line  A,  excepting  a  nar- 
row strip  thereof  on  the  north  side  of  Marshall  street,  was 
filled' in  and  made  land  upon  the  bed  of  the  East  river,  and 
the  present  bulkhead  or  wharf  built  between  the  years  1843 
and  1845,  by  Valentine  G.  Hall.  In  1845  a  deed  was  made 
and  executed  by  Hall  and  wife  to  the  defendant,  purporting 
to  convey  in  fee  part  of  this  portion  of  the  premises,  and  in 
1849  a  deed  was  made  and  executed  by  John  G.  Murphy 
and  wife  to  the  defendant,  purporting  to  convey  in  fee  the 
residue  of  this  portion  of  said  premises.  Marshall  and  Gold 
streets  and  Hudson  avenue,  (formerly  called  Jackson  street,) 
have  been  for  thirty  years  and  upwards  and  still  are  public 
streets,  the  latter  extending  to  the  river.  Down  to  the  year 
1858,  all  the  land  east  of  line  A,  north  of  a  line  100  feet 
north  from  Marshall  street,  was  vacant  and  uninclosed,  ex- 
cept that  Morrison,  who  collected  wharfage  from  vessels  using 
the  pier,  had  a  gate  on  Hudson  avenue  a  portion  of  the  time, 
which  he  closed  at  night.  Both  the  pier  and  the  bulkhead 
have  been  used  by  vessels,  without  discrimination,  since  they 
were  respectively  constructed.  Shortly  before  June  20,  I860, 
the  plaintiff  being  the  owner  of  barges  engaged  in  the  trans- 
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portation  df  goods,  &c.  for  hire,  contracted  with  Randolph 
&  SJfidmore  to  transport  in  one  of  his  barges,  coal  from  the 
city  of  New  York  to  Messrs.  Longman  &  Son,  doing  business 
in  Marshall  street,  between  Gold  street  and  Hudson  avenue, 
in  Brooklyn,  and  to  deliver  the  same  at  the  nearest  place  to 
Longman  &  Son,  either  Gold  street  or  Hudson  avenue.  The 
plaintiff's  barge  proceeded  with  said  coal,  and  came,  June  20, 
1860,  to  the  bulkhead  in  question,  the  same  being  the  near- 
est to  Longman  &  Son,  and  the  only  vacant  wharf,  bulkhead 
or  pier  near  them,  and  being  then  unoccupied.  The  barge 
was  moored  to  the  bulkhead,  and  preparations  made  to  xm« 
lade  and  discharge  the  cargo.  The  pier  was  at  that  time 
piled  up  with  brick,  so  that  the  cargo  of  the  plaintiff's  barge 
could  not  be  discharged  there.  The  defendant  had  erected 
a  fence  along  the  edge  of  the  bulkhead,  with  gates,  through 
which  goods  and  merchandise  were  constantly  carried  to  and 
from  other  vessels,  and  laden  and  unladen  therein  and  there- 
from. On  the  arrival  of  the  plaintiff's  vessel  these  gates 
were  closed  and  fastened,  and  kept  so  closed  and  fastened  by 
the  defendant,  to  prevent  the  unloading  of  said  cargo  and 
the  use  of  said  bulkhead  or  wharf  by  the  plaintiff's  vessel ; 
and  the  defendant  obstructed  and  prevented  the  unlading 
and  discharge  of  said  coal,  and  forbade  the  master  of  the  ves- 
sel to  lie  at  said  bulkhead.  From  the  place  where  the  plain- 
tiff's vessel  lay  there  was  abundant  vacant  and  unoccupied 
space  of  ground  along  and  over  the  outer  portion  of  the  bulk- 
head, within  the  fence  to  and  over  the  ground  lying  east  of 
line  A,  out  into  Hudson  avenue,  wide  enough  for  horses  and 
carts,  and  through  and  over  which  horses  and  carts  have  been 
accustomed  to  travel  in  transportation  of  merchandise,  to 
and  from  Hudson  avenue  and  vessels  lying  at  said  bulkhead 
and  pier,  continuously,  since  the  pier  and  bulkhead  were 
made.  The  East  river  is  a  navigable  stream  or  arm  of 
the  sea. 

The  testimony  being  closed,  his  honor  the  justice  directed 
the  jury  to  find  a  verdict  for  the  plaintiff^  and  directed  the 


76  GASES  IN  THE  SUPREME  OOUBT. 

Wetmore  «.  The  Atlantic  White  Lead  Compaoy. 

jury  to  assess  and  find  the  amount  of  damages  sustained  by 
the  plaintiff  by  the  obstruction  and  detention  complained  of 
and  proven.  To  which  the  defendant's  counsel  excepted,  on 
the  ground  that  on  the  pleadings  and  proofs  the  plaintiff  is 
not  entitled  to  recover.  The  jury  rendered  a  verdict  for  the 
plaintiff  for  $75  damages.  His  honor  the  justice  directed 
that  the  exceptions  in  this  cause  be  heard  in  the  first  instance 
at  general  term,  and  the  entry  of  judgment  to  be  suspended 
in  the  meantime. 

N.  B.  Hoxiey  for  tne  plaintiff.  I.  Every  navigable  stream 
or  arm  of  the  sea  is  a  public  highway.  (Angdl  on  Tide 
Waters^  2d  ed.  p.  112.)  Every  citizen  is  entitled  to  the  free 
use  of  such  highway,  including  access  to  the  public  streets 
and  roads  upon  the  adjoining  land  from  the  water,  and  to 
the  water  from  the  land.  A  public  road  or  street  leading  to 
a  navigable  river  and  such  river  form  together  a  continuous 
highway.     (People  v.  Lambiery  5  DeniOy  9.) 

II.  The  title  to  all  lands  lying  under  the  waters  of  an  arm 
of  the  sea,  such  as  the  East  river,  is  in  the  sovereign,  i.  e. 
the  state,  in  trust  for,  and  subject  to,  the  use  by  the  pubUc 
of  such  waters  as  a  highway.  {Garter  v.  Murcotty  4  Burr. 
464.  Arnold  v.  Mundy,  1  Halstead'a  N.  J.  B.  1.  AngeU 
on  Tide  Waters^  2d  ed,  pp.  207,  270.  AngeU  on  Water 
CouraeSy  4th  ed,  p.  558,  §§  542,  559.  Arundel  v.  McCuU 
loughy  10  Mass.  B.  70.  People  v.  Mauran,  5  DeniOj  389, 
395.  Com'ra  of  Canal  Fund  v.  Kempshall,  26  Wend.  413, 
420.    Canal  Com'rs  v.  The  People^  5  id.  444,  and  17  id.  590.) . 

III.  Ko  individual  can  acquire  any  title  to  such  lands,  ex- 
cept by  express  grant  from  the  state.  (3  Kent's  Com.  8th 
ed.  505,  507,  521 ;  marg.  413,  414,  427.  Brinckerhoff  v. 
StarkinSj  11  Barb.  248.)  And  any  title  so  acquired  is  sub- 
ject to  such  public  use.  {Cases  cited  supra.  Hale  de  Jure 
JUariSy  part  1,  ch.  5,  Sargrave's  Law  Tracts,  pp.  22,  36. 
Furman  v.  City  of  New  York,  5  8andf  S.  C.  B.  33.) 

lY.  An  individual  cannot  by  any  addition  to  or  change 
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of  form  of  a  highway,  deprive  the  public  of  as  full  and  firee 
use  of  such  addition  or.  modification  as  belonged  to  and  was 
had  and  enjoyed  of  the  highway  before  such  addition  or  mod- 
ification. Such  change  of  form  cannot  change  the  use. 
{Angell  on  Tide  Waters,  2d  edpp,  64,  218.  Commonwealth 
V.  Wrighty  3  Am.  Juristy  185.  Rogers  v.  JoneSy  1  Wend. 
237,  261.) 

V.  Every  structure  or  erection  upon  such  a  highway  which 
is  adapted  to  or  extends  the  use  thereof  as  a  highway,  neces- 
sarily partaCes  of  the  same  public  character,  and  becomes 
part  of  the  highway.  It  is  considered  as  dedicated  to  the 
public  use.  (Blundell  v.  Catterall,  5  Barn.  A  Aid.  268, 277, 
301,  305,  314.  Bolt  v.  Stennety  8  T.  R.  606.  Commonwealth 
V.  Wrighty  Z  Am.  Juristy  185.  Heaney  v.  Heenet/y  2  DeniOy 
625.  Lansing  v.  Smith,  4  Wend.  20.  Oould  v.  Hudson 
River  R.  R.y  12  Barh.  628.  Furman  v.  City  of  N.  F.,  5 
Sxmdf.  43.  Hale  de  Portibus  Maris,  chap.  7,  Harg.  L.  T. 
pp.  84,  85.  New  Orleans  v.  United  States,  10  Peters,  662, 
McLean,  J.  p.  715.    HaH  v.  Mayor  dkc,  3  Paige,  217.) 

VI.  If  any  structure  or  erection  is  made  which  is  not  sus- 
ceptible of  such  public  use,  or  if  so  susceptible  the  public  is 
excluded  from  such  use,  it  is  an  obstruction  of  the  highway, 
a  purpresture,  a  nuisance.  (Bacon's  Abr.,  Nuisance  A. 
Hale  de  Jure  Maris,  chap.  5,  Harg.  L.  T.  p.  36.  Hale  de 
Portibus  Maris,  chap.  7,  Id.  845.     Woolrych  on  the  Law  of 

Waters, pp.  159, 165.  Rex  v.  Wardy  4  Adol  &  Ellis y  384, 
404.  Regina  v.  Randall,  1  Car.  &  Marsh.  496.  Rex  v, 
Russell,  6  Barn,  dk  Cress.  594  Hart  v.  Mayor  dkc,  3 
Paige,  213,  and  9  Wend.  571.  Shaw  v.  Crawford,  lOJohn. 
236.)     And  no  lapse  of  time  will  legalize  it.     {Angell  on 

Water  Courses,  p.  271,  §  254.     Mills  v.  Hall,  9  Wend.  315. 

Woolrych  on  Waters,  p.  165.) 

VII.  Every  person  erecting  or  maintaining  such  a  struc-» 
ture,  and  excluding  any  person  from  such  public  use  thereof, 
is  liable  to  such  person  for  all  loss  and  damage  thereby  bus* 
tained.     (Hecker  v.  Balance  Dock  Co.,  Sup.  Ct,  1st  dist. 
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1857.  Lansing  v.  Smithy  8  Oowen,  161,  165,  166,  and  4 
Wend.  25.  Chichester  v.  Lithhridge^  Willes^  71.  Coming 
Lotoerrej  6  John,  Ch.  B.  439.  Pierce  v.  Dart,  7  Cowen, 
609.    5o«e  V.  Miles,  4  JfawZe  ^  8elw.  101.) 

VIII.  A  bulkhead,  wharf  or  pier  erected  in  or  upon  the 
East  river,  beyond  low  wat^r  mark,  upon  the  lands  of  the 
state,  inasmuch  as  its  obvious  and  natural  purpose  is  to  ad- 
vance the  use  and  benefit  of  such  a  highway,  must  necessarily 
be  public,  in  like  manner  as  a  turnpike  or  plank  road  {Hah 
de  Portibus  Maris,  chap,  6,  Harg,  L,  T,  pp,  76,  7.  Cases 
cited  supra,  V,)  And  so,  whether  erected  with  or  without 
the  permission  of  the  legislature.  (Furman  v.  City  ofN,  F., 
5  Sandf,  43.  Lansing  v.  Smith,  4  Wend,  26.)  (1.)  The 
river  front  of  the  city  of  Brooklyn  is  a  component  part  of  the 
port  or  harbor  of  New  York,  open  to  the  commerce  of  the 
world.  The  first  necessity  of  a  commercial  port  is  free  and 
abundant  access  to  and  from  the  land  and  water.  (2.)  Wharves 
are  constructed  for  the  uses  and  benefits  of  commerce,  and 
necessarily  require  for  the  subservience  of  such  uses,  and  the 
promotion  of  such  benefits,  freedom  of  access  from  the  land 
and  from  the  water.  {Hale  de  Portibus  Maris,  chap.  2, 
Harg,  L,  T.  p,  46.  3  id,  50.  Angell  on  Highways,  p.  51, 
§§  73,  74)  (3.)  The  legitimate  and  necessary  use  of  a  wharf 
comprises  not  only  the  lying  and  mooring,  lading  and  un- 
lading of  vessels  thereat,  but  also  freedom  of  access  on  and 
over  it,  to  and  from  such  vessels,  i.  e.  the  ordinary  use  of  a 
highway  for  conveyance  of  persons  and  property,  and  the  ad- 
ditional use  for  mooring  vessels.  {Hale  de  Portibus  Maris, 
chap,  7,  Harg,  L.  T.  pp,  84,  85.  6  id.  76,  77.  Bex  v.  Bus- 
sell,  6  B.d  C,  Bailey,  J.,  594,  595.) 

IX.  The  bulkhead  and  pier,  and  the  made  land  occupied 
by  the  defendant,  being  built  and  made  on  the  bed  of  the 
river,  appropriated  and  occupied  that  portion  of  the  river 
on  and  over  which  the  plaintiff's  barge  might  and  would 
have  been  navigated  up  to  the  westerly  side  of  Hudson  av- 
enue.   Aiid  such  bulkhead  and  pier,  and  made  land;  having 
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destroyed  such  method  of  access  to  the  public  street,  became, 
were  and  are  affected  and  charged  with  the  same  public  serv- 
itude or  use,  i.  e.  a  right  of  way,  and  carriage  of  the  vessel's 
cargo  over  such  land  to  said  public  street.  They  became  a 
highway  by  necessity.  When  the  law  gives  a  right  of  way 
over  the  private  land  of  an  individual  who  has  obstructed  or 
impaired  an  adjoining  highway,  a/ortiorif  should  such  right 
of  way  be  given  over  land  belonging  to  the  state,  approriated 
by  an  individual,  who  by  such  appropriation  obstructs  or 
prevents  access  to  the  highway.  (  Woolrych  on  Ways j  p.  49.) 
This  bulkhead,  pier  and  made  land  have  been  in  fact  dedi- 
cated to  the  public  use.  {Angell  on  Highways,  p,  51,  §  74. 
City  of  Cincinnati  v.  White^  6  Peters,  431.  Barclay  \. 
Howell,  Id.  498.    Shaw  v.  Crawford,  10  John.  236.) 

X.  The  interference  with  and  deprivation  of  the  plaintiff's 
right  so  to  use  said  bulkhead  and  land  caused  a  loss  and 
damage  special  and  peculiar  to  him,  for  which  the  defendant 
is  liable.  (Gases  supra,  VI,  VIL  Woolrych  on  Ways, 
51,  53.  Wiggins  v.  Boddington  dtc,  3  Car,  d  Payne,  644. 
Oreasly  v.  Codling,  2  Bing.  263.  Wilkes  v.  Hungerford 
Market  Co.,  Id.  281.) 

XI.  All  the  right,  title  and  interest  of  the  defendant  in  the 
premises  in  question  are  derived  from  the  following  sources : 
The  deed  from  Hall  and  wife  in  1845 ;  the  deed  from  Mur- 
phy and  wife  in  1849 ;  the  deeds  from  Brown  and  others  in 
1855  and  1856 ;  the  deed  from  Smith  &  Bulkley  in  1858 ; 
and  the  act  of  the  legislature  passed  1848.  {Laws  of  1848, 
ch.  156,  amended  by  act  passed  1850.  Laws  of  1850,  cK 
313.)  (1.)  As  to  the  deeds,  all  the  property  therein  men- 
tioned was  outside  of  low  water  mark,  and  belonged  to  the 
state.  And  there  is  no  claim  or  pretense  that  any  of  the 
grantors  in  any  of  the  said  deeds  ever  received  directly  or 
derivatively  any  grant  from  the  state.  The  description  of 
the  prendses  in  the  several  deeds  is  peculiarly  significant. 
(2.)  As  to  the  act  of  the  legislature,  it  was  prospective,  and 
the  land  and  bulkhead  and  pier,  as  now  existing,  had  been 
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made  and  constructed  several  years  before  the  passage  of  the 
act,  without  authority  and  in  violation  of  law.  The  act  de- 
clares ^^It  shall  be  lato/uly"  &c.  It  was  clearly  unlawful 
before  the  passage  of  the  act.  (3.)  But  if  the  act  in  ques- 
tion could  be  considered  retroactive,  or  as  legalizing  the  con- 
tinuance of  the  bulkhead,  &c.,  it  gives  the  defendant  no  right 
or  title  to  an  exclusive  property  in  or  enjoyment  of  the  land, 
bulkhead,  &c.  in  question,  (a.)  The  act  gives  a  license  to 
certain  persons  owning  lands  fronting  on  the  water,  ^^  to  erect, 
construct,  build  and  maintain  bulkheads  or  wharves,  and  to 
fill  in  the  same  on  the  lands  under  water  in  front  of  their 
lands."  (b.)  No  words  expressing  or  implying  a  grant  of 
the  lands  under  water  are  to  be  found  in  the  act.  A  fran- 
chise alone  is  given,  i.  e.  a  right  to  erect  and  maintain  bulk- 
heads and  wharves,  for  the  use  of  which  certain  emoluments 
are  provided  by  the  laws  regulating  wharfage.  (2  Chit  BL 
38,  marg.)  (o.)  No  change  from  public  to  private  use  is 
expressed  or  contemplated.  The  privilege  given  is  in  the 
usual  form  of  grants  of  right  to  construct  wharves,  &c.,  a 
valuable  franchise.  (AngeU  on  Tide  Waters ^  2d  ed.  p.  64. 
Beekmqn  v.  Saratoga  and  Schenectady  B.  B.y  3  Paige,  73.) 
(d.)  No  grant  of  the  land,  or  of  any  exclusive  property  in 
or  enjoyment  of  the  bulkheads  or  wharves,  the  construction 
of  which  is  thus  legalized,  can  be  inferred  from  the  act. 
There  is  no  room  for  any  such  inference.  The  language  of 
the  act  is  clear  and  specific,  and  the  privilege  granted  ex- 
pressly limited.  The  absence  of  any  express  words  allowing 
wharfage  is  immaterial.  No  such  provision  is  necessary,  in- 
asmuch as  the  right  to  wharfage  is  a  necessary  incident  to 
the  right  to  build  and  maintain  a  wharf,  and  attaches  to  the 
person  to  whom  the  franchise  is  granted.  (Lansing  v.  Smithy 
4  Wend.  23.)  The  general  wharfage  act,  fully  providing  for 
the  case,  renders  any  such  provision  in  this  act  superfluous, 
and  its  absence  cannot  operate  to  turn  the  grant  of  privilege 
into  a  grant  of  the  fee,  or  any  exclusive  property  in  that 
which  by  the  law  of  the  land  is  common,     (People  v.  Lam- 
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bievy  5  Denio,  9.)  The  well  settled  ruleB  aa  to  the  conrtroo- 
tion  of  such  statutes  forbid  any  such  inference.  All  grants 
of  privilege  are  to  be  liberally  construed  in  favor  of  the  pub- 
lic ;  and  as  against  the  grantees  of  the  monopoly,  franchise 
or  charter,  they  are  to  be  strictly  interpreted.  Whatever  is 
not  unequivocally  granted  in  such  acts  is  taken  to  have  been 
vrithheld.  Statutes  interfering  with  the  general  rights  of  the 
subject,  establishing  monopolies  and  imposing  penalties,  are 
to  be  strictly  construed.  {Sedgwick  on  Stat,  and  Const. 
Law,  pp.  338,  340,  and  cases  cited.  People  v.  LamhieVy 
5  DeniOy  9.  Lansing  v.  Smithy  4  Wend.  22,  dtc.  Sprtigue 
y.  Birdsally  2  Coweny  419.)  Such  an  inference  is  repugnant 
to  public  policy  and  good  faith.  There  is  no  consideration 
for  a  grant  of  exclusive  property  or  enjoyment.  No  benefit 
or  advantage  would  accrue  to  the  state  as  proprietor,  or  as 
trustee  for  the  citizens.  (2  Cliit,  Bl.  38.)  On  the  other 
hand,  the  recompense  for  the  franchise  of  constructing  and 
maintaining  wharves  open  to  the  public  use  would,  by  the 
enhancement  of  the  commercial  interests  and  prosperity  of 
the  community,  be  inevitable  and  abundant.  Such  an  infer- 
ence is  at  war  with  the  uniform  course  of  legislation  upon 
such  subjects.  The  provisions  of  the  acts  authorizing  the 
commissioners  of  the  land  office  to  grant  lands  under  water : 
(1  B.  S.  pt.  1,  cL  9,  tit.  5,  art.  4;  Laws  of  1835,  ch.  232, 
p.  276,  §  1 ;  1843,  ch.  239,  p.  342 ;  1850,  ch.  283,  p.  621 ;) 
the  Tarious  acts  for  the  preservation  and  improvement  of 
the  harbor  of  New  York:  (Laws  of  1836,  ch.  484,  p.  739, 
§  2;  1855,  ch.  121,  p.  191;  1856,  ch.  203,  p.  343,  §  2; 
1857,  ch.  763,  p.  638,  vol  2 ;)  the  several  acts  regulating  the 
use  and  protection  of  wharves,  &c.  in  the  harbor:  (Laws 
of  1837,  cA.  263,  p.  278,  §  5;  1848,  ch.  2,  ^.  3;  1850,  ch. 
144,  p.  242,  tit.  11,  §  17;  1857,  ch.  671,  p.  487;  1858,  ch. 
261,  p.  413;  1860,  ch.  254,  p.  416;)  all  evince  a  jealous 
r^ard  for  the  interests  of  commerce,  and  the  determination 
that  no  obstruction  to  or  infringement  upon  the  legitimate 
commercial  use  of  all  the  wharves  in  the  harbor  shall  be  tol- 
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eratecL  And  the  phraseology  of  the  several  acts  referred  to 
shows  that  all  the  wharves  in  the  port  or  harhor  of  New 
York  are  open  to  public  use.  The  use  in  any  of  these  acts 
of  the  words  ^^ private  toharves"  is  not  a  recognition  of  a 
private  w«e,  but  only  of  a  private  proprietorship  or  interest 
in  the  franchise,  growing  out  of  circumstances  attending  the 
construction,  and  distinguishing  them  from  public  wharves 
solely  in  that  respect,  i.  e.  wharves  constructed  in  the  city 
of  New  York  on  land  under  water,  but  upon  land  belonging 
to  the  city  of  New  York,  in  fee,  and  by  that  city  granted  to 
individuals.  The  use  of  public  and  private  wharves  is  the 
same,  and  no  distinction  can  be  made  between  them  as  to 
such  use,  except  so  far  as  the  same  is  directed  or  allowed  by 
law.  The  acts  setting  apart  certain  wharves  in  the  city  of 
New  York  for  canal  boats,  and  giving  power  to  the  city  of 
New  York  to  do  likewise  as  to  steamboats,  &c.,  show  that 
express  legislation  was  necessary  to  secure  such  exclusive  use. 
And  even  these  exclusive  uses  are  for  public  purposes — not 
those  of  an  individual — and  are  the  usual  commercial  uses. 
(Laws  of  1858,  ch.  261.)  Such  an  inference  is  inconsistent 
with  the  course  of  judicial  decisions  upon  the  subject.  (Cases 
cited  supra,  points  F,  VI,  VII,  VIII)  (4.)  The  only 
effect  of  an  act  of  the  legislature  authorizing  an  individual 
to  build  a  wharf  or  bulkhead  in  or  upon  a  navigable  river,  is 
to  give  him  a  right  to  collect  the  usual  wharfage  for  its  use. 
If  he  so  constructed  without  an  act,  he  could  not  demand 
any  compensation  for  the  use  by  the  public.  {Angell  on  Tide 
Waters,  2d  ed.  208,  9.)  (5.)  If  the  act  by  express  words, 
or  necessary  inference,  purported  to  grant  the  land  under 
water,  or  the  land,  bulkhead  and  wharves,  to  be  constructed 
thereon,  or  the  exclusive  use  and  enjoyment  thereof,  it  would 
be  void,  because  it  was  not  passed  by  a  two-thirds  vote,  as 
required  by  the  constitution  of  the  state.  (Const,  of  1846, 
art.  1,  §  9.  1  B.  8.  pt.  1,  ch.  8,  tit.  4,  §§  2,  3,  13,  15,  16.) 
XII.  The  right  claimed  by  the  plaintiff  to  land  the  cargo 
of  his  vessel  at  this  bulkhead,  and  transport  the  same  with- 
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out  delay  over  the  bulkhead  and  made  land  into  Hudson 
avenue,  was  a  right  to  the  legitimate  and  customary  commer- 
cial use  of  the  bulkhead,  &c.,  and  the  precise  use  thereof, 
contemplated  by  the  act  of  the  legislature  referred  to,  and 
all  considerations  of  inconvenience  resulting  to  the  defendant, 
by  reason  of  such  use,  are  immaterial  and  inadmissible. 

XIII.  The  inconvenience  and  injury  suggested  by  the  de- 
fendant's witnesses,  were  to  the  manufacturing  business  car- 
ried on  in  and  upon  the  bulkhead,  &c.,  not  to  the  legitimate 
commercial  use  by  them,  in  common  with  others  of  the  bulk- 
head, wharf,  &c.,  nor  to  the  legal  emoluments  accruing  from 
Buch  use.  The  defendant  having  illegally  and  wantonly  ap- 
propriated to  its  exclusive  use  a  public  highway,  cannot,  in 
answer  to  the  demand  of  a  citizen  who  has  been  thereby 
obstructed  in  the  exercise  of  a  legal  right,  and  sustained 
damage,  claim  an  exemption  from  the  consequences  of  its 
wrongful  act,  because  such  exclusive  use  by  it  of  the  public 
property  is  profitable  to  it,  and  that  it  will  be  injured  if  its 
wrongful  appropriation  and  use  is  not  maintained  and  pro- 
tected. The  suggestion  has  no  place  before  a  judicial  tribunal. 
But  if  the  question  is  proper  to  be  considered  here,  the  proof 
in  the  case  conclusively  shows  that  the  inconvenience  sug- 
gested by  the  defendant's  witnesses  is  purely  speculative  and 
chimerical,  and  at  the  time  the  plaintiff  attempted  to  use  the 
bulkhead,  &c.  no  detriment  whatever  would  have  resulted  to 
the  defendant  from  such  use. 

XIV.  If  the  daim  urged  by  the  defendant  was  well 
founded,  the  greater  part  of  the  city  of  Brooklyn  can  be  iso- 
lated and  rendered  inaccessible  by  water,  (except  at  the  fer- 
ries,) and  a  component  part  of  the  port  or  harbor  destroyed  at 
the  pleasure  of  the  few  proprietors  of  the  upland  on  the  river. 
The  consequent  disastrous  result  to  the  most  important  publio 
interests,  commerce,  trade  and  intercourse,  and  the  inevita- 
ble and  incalculable  injury  to  the  city  of  Brooklyn,  forbid  that 
any  such  claim  should  be  entertained,  even  if  any  technical 
role  of  law  should  seem  or  could  be  distorted  to  justify  it. 
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(Woolrych  on  the  Law  of  Waters,  dec,  p.  149.)  Already, 
afl  appears  in  evidence,  acc^s  from  the  river  to  a  great  por- 
tion of  this  city  is  permanently  obstructed,  and  the  question 
presented  in  this  case  is  one  of  immediate  practical  interest 
and  importance. 

.  J3.  D.  Sillimafiy  for  the  defendant.  I.  The  plaintiff  shows 
by  his  complaint  (as  well  as  by  his  proofs)  that  the  defend- 
ant was  in  possession  of  the  premises  in  question ;  that  such 
possession  was  exclusive,  and  that  the  premises  were  actually 
inclosed  by  a  fence  or  wall.  He  thus  commences  by  showing 
that  the  defendant  has  the  fee  of  the  premises ;  for  such  pos- 
session imports  a  fee.  {Day  v.  Alverson,  9  Wend.  223.) 
He  then  claims,  in  his  action  on  the  case,  damages,  because 
the  defendant  has  not  permitted  him  to  use  its  property  as  a 
public  wharf,  to  which  use  he  asserts  he  had  right.  Such 
claim  is  inconsistent  with  the  fee  thus  shown  to  be  in  the 
defendant 

.  II.  But  assuming  that  the  plaintiff  might  prove  that  the 
defendant  has  not  the  title  thus  averred  by  the  complaint, 
yet  he  has  not  done  so.  The  possession  of  the  defendant, 
and  th^t  of  those  from  whom  it  claims,  constitute  a  good  title 
even  against  the  state.  The  plaintiff  has  failed  to  show  any 
right  personal  to  himself  to  use  the  premises — that  he  ever 
had  any  title  to  it — or  that  it  is  or  ever  has  been  a  public 
wharf.  Neither  grant,  dedication,  nor  appropriation  of  it  by 
any  legal  proceeding,  for  that  purpose,  is  shown.  If,  as 
claimed  by  the  plaintiff,  the  defendant  has  constructed  the 
premises  on  land  below  the  original  high  water  mark,  and 
thereby  encroached  thereon  by  its  structure,  thus  erecting  a 
nuisance,  such  facts  confer  no  right  on  the  plaintiff  to  parti- 
cipate in  the  nuisance.  He  never  had  any  right  in  the  locus 
in  quo,  save  that,  before  the  dock  was  built,  he  might,  in 
common  with  ^'  the  public,''  navigate  the  waters  that  flowed 
over  it  The  structure,  if  unlawful  or  an  obstruction  to 
navigation,  is  at  most  a  purpresture,  and  can  be  abated  only 
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hj  the  state.  Ko  one  else  can  disturb  it.  The  plaintiff  hat 
no  personal  right  to  use  the  premises  i£  a  purpreature.  The 
plaintiff  could  not  have  maintained  an  action  against  the 
defendant,  even  if  its  structure  had  been  an  obstmctioQ 
greater  to  him  than  to  others.  {Lansing  v.  Smithy  S 
Cowen,  146.) 

III.  The  plaintiff's  action  (claiming  that  because  the  de- 
fendant has  constructed  a  wharf  it  is  bound  to  permit  his  use 
of  it)  is  in  its  nature  like  an  action  against  a  ferryman  for 
not  carrying  a  traveler  over  his  ferry.  But  the  law  does  not 
impose  on  a  wharfinger  any  such  duty.  There  never  has  been 
any  such  rule  laid  down  in  any  book ;  a  fortiori,  the  law 
would  not  impose  such  a  duty  without  toll  being  paid  or  ten- 
dered to  the  wharfinger. 

lY.  The  defendant  has  title  in  fee  simple  to  the  land  and 
bulkhead  in  question.  (1.)  The  defendant  being  the  owner 
of  the  original  ripa,  had  the  exclusive  title  down  to  the  wa- 
ter. No  man  could  land  thereon  without  its  permission. 
"  The  public  have  no  right  to  unlade  goods,  or  to  moor  or 
tow  their  vessels  on  the  shore,  without  leave."  (Lord  Hale 
de  Jure  Maris,  {fee,  cA.  5,  6.  Morgan's  case,  p.  61,  same 
book.  Pearsall  v.  Post,  20  Wend.  Ill,  128.)  (2.)  It  is  de- 
ducible  from  the  English  cases,  that  the  public  right  to  salt 
and  tide  water  is  to  be  understood  with  the  restriction  that 
such  right  is  to  be  confined  to  what  is  of  public  use.  By 
the  civil  law,  if  nobody  sustains  damage,  he  is  to  be  protected 
who  builds  on  the  sea  shore.  (Dig.  L.  43, 15, 8.)  The  com- 
mon law  and  the  legislature,  by  its  enactments,  recognize  the 
same  rule,  and  that  the  privilege  of  reclaiming  and  appro- 
priating to  private  use  a  portion  of  the  soil  flowed  by  the 
tide,  is  a  privilege  appurtenant  to  the  conterminous  or  ad- 
joining upland ;  and  that,  therefore,  the  proprietors  of  the 
conterminous  upland  may  inclose  and  embank  upon  the  wa- 
ter, provided  such  inclosures  or  embankments  are  of  no  ao«» 
tual  injury  to  the  public.  {Angell  on  Tide  Waters,  ed.  1826, 
150.    Sah  de  Portibus  Maris,  Harg.  Tracts,  85.)     The 
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cases  in  which  the  sovereign  has  interfered  against  the  exten- 
sion by  the  riparian  owner  of  his  front,  upon  the  land  under 
water,  have  been  where  the  extension  was  an  interruption  to 
navigation.  {AUy.  Oen,  v.  BichardSy  1  Anst.  603.  Same 
V.  Philpoty  Id.  607.  Same  v.  Cleaver y  18  Fe«.  Jun.  218. 
Bristol  V.  MorgaUy  Anst  607.  Bean  of  Burham  v.  New 
Castle  on  Tyne^  8  Bro.  Par.  B.  18.)  Whether  the  encroach- 
ment was  a  nuisance  was  always  held  to  be  a  question  o/factf 
{Hale  de  PortibuSy  Harg.  Tracts^  85,)  and  the  rule  is  so 
held  in  the  various  English  cases.  Thus,  conceding  that  the 
ultimate  ownership  of  the  land  under  water  is  in  the  sove- 
reign, such  ownership  is  asserted  to  the  exclusion  of  adjacent 
riparian  owners  only  when  required  by  the  public  use.  The 
land  under  water  is  to  some  extent  appurtenant  to  the  up- 
land. (Boane  v.  The  Broad  Street  Associationy  6  Mass. 
B.  332.  Bell  v.  Goughy  3  Zab.  624.)  (3.)  The  sovereign 
also  recognizes  a  special  interest  in  the  riparian  owner  to  the 
land  in  front  under  water,  by  withholding  express  formal 
grants  thereof  from  any  other  person  than  such  owner.  Thus 
the  commissioners  of  the  land  office  are  forbidden  to  execute 
such  grant  to  any  other  than  the  riparian  owner.  (1  B.  S. 
205,  §  80,  [67.]  Laws  of  1803,  ch.  68.  Hale  de  Porti- 
Ims  Mar.  p.  73.)  The  cases  in  which  the  state  has  made 
grants  to  other  than  the  riparian  owner  are  strictly  excep- 
tional. (4.)  The  riparian  owner  has  also  the  absolute  right, 
even  against  the  sovereigo,  of  acquiring  the  land  imder  wa- 
ter by  accretion  thereon.  This  right  to  the  land  in  front  of 
his  original  ripa  is  a  peculiar  incident  of  his  title,  and  a 
qualification  of  that  of  the  sovereign.  (3  Kenty  428,  and 
cases  died.)  Such  gain  by  accretion  is  not  necessarily  re- 
stricted to  insensible  increase  and  extension  of  upland  from 
natural  causes.  Where  there  is  a  gradual  accretion,  which  is 
the  result  of  artificial  causes  produced  by  the  lawful  use  of 
the  land  by  the  owner,  such  accretion  does  not  belong  to  the 
crown,  and  in  such  case  there  is  no  distinction  between  ac- 
cretion produced  by  natural  and  art^cial  causes.    If,  how- 
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erer,  the  artificial  causes  can  be  shown  to  have  been  wrongfully 
intended  to  produce  the  accretion,  the  crown  would  be  enti- 
tled. (AUy.  Gen.  v.  ChafyAerSy  5  Jurist ^  N.  S.  745.  -Deer- 
Jield  V.  ArmSy  17  Pick.  41.  Adams  v.  Frothinghanif  3 
Mass.  R.  352.)  (5.)  It  is  clearly  competent  for  the  sove- 
reign, by  express  grant,  to  enlarge  the  right  of  accretion,  and 
to  permit  artificial  structures  by  the  riparian  owner  for  the 
purpose  of  accelerating  the  accretion.  (OotUd  v.  End.  River 
R.  R.  Co.y  2  Seld.  522.)  The  state  has  made  such  express 
grant  by  the  statutes  below  cited,  authorizing  artificial  struc- 
tures by  such  owners,  for  the  piurpose  of  producing  such  in- 
crease and  a  change  of  the  ripa.  (6.)  The  second  section  of 
the  act  of  May  25,  1836,  {Laws  1836,  ch.  484,)  by  its  terms, 
makes  the  line  of  bulkhead  to  be  located,  in  pursuance  of  its 
provisions,  the  permanent  water  Une  of  the  city  of  Brook^ 
lyn.  It  was  therefore  an  appropriation  of  the  space  shore- 
ward of  that  line  as  and  for  land ;  and  with  all  the  legal 
incidents  attached  that  appertain  in  the  law  to  land.  There 
are  no  reservations  of  such  incidents.  The  same  section  far- 
ther declares :  ^  ^  And  thereafter  no  bulkhead  shall  be  extended 
from  the  upland  in  said  city,  into  the  East  river,  beyond  such 
line,  without  the  previous  authority  of  the  legislature j  under 
the  penalty  of  one  thousand  dollars,"  &c.  And  by  section  3 
of  the  same  act  it  is  further  provided :  ^^  Nothing  in  this  act 
contained  shall  be  taken  or  construed  to  destroy,  abridge  or 
in  any  manner  impair  the  rights  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  in  respect  to  the  land 
between  the  lines  of  high  and  low  water,  along  the  Brooklyn 
shore  of  the  East  river.  Nor  shall  this  act  authorize  any 
dock  or  wharf  to  be  erected  upon-  any  of  the  lands  belong- 
ing to  the  city  of  New  York,  without  the  permission  of  the 
common  council  of  said  city  first  had  and  obtained."  The 
act,  therefore,  indicates  three  results  from  its  previous  pro- 
visions :  Firstly.  That,  except  as  against  the  city  of  New 
York,  on  and  within  the  limits  of  the  lands  between  high  and 
bw  water  mark  belonging  to  that  city,  it  does  recognize,  in 


Sg  OASES  m  THE  SUPREME  COURT. 


Wetmore  v.  The  Atlantic  White  Lead  Company. 


soma  person  or  persons,  other  than  the  city  of  New  York,  the 
right,  without  any  farther  authority,  to  work  and  effect  the 
conversion  into  fast  land  of  the  space  appropriated  for  that 
purpose.  Secondly,  That  the  persons  on  whom  that  right  is 
conferred  were  the  owners  of  the  upland.  Thirdly.  That  the 
state  thereby  relinquishes  its  right  of  abating  any  extension 
by  the  riparian  owner  within  the  limits  thus  fixed.  (7.)  This 
act  is  not  in  effect  a  license,  but  a  grant  of  some  estate  in  the 
»oil^  the 'action  authorized  being  the  permanent  conversion 
of  the  locus  in  qito  from  river  into  fast  land,  and  the  perpet- 
wd  eicdudive  possession  cmd  enjoyment  thereof  is  not  in  the 
law  a  subject  of  license.  {Mumford  v.  Whitney ^  15  Wend. 
384  Hougktqling  v.  HoughtaUng^  5  Barh.  379.  Broivn  v. 
Woodtoorth,  Id.  .650.)  On  the  conversion  authorized  by  the 
act^  an  estate  passed,  commensurate  with  the  conversion  and 
structures  so  authorized,  which  were  to  be  permanent,  and 
the  enjoyment  thereof  by  the  grantees  to  be  perpetual,  an 
estate  not  at  will  but  a  fee  simple.  It  is  true  it  is  not  stated 
that  the  rights  granted  by  this  act  shall  pass  to  heirs  and 
dssigos  of  the  grantees,  but  this  is  not  now,  nor  was  it  at  the 
passage  of  the  act,  necessary  in  a  deed,  to  convey  a  fee  simple, 
much  less  is  it  in  a  statute  where  the  intent  and  object  gov- 
eruj  comparatively  unrestrained  by  artificial  rules.  The  act 
contemplates  a  large  expense  and  outlay  by  the  grantees,  and 
this  enlarges  the  operation  of  the  grant  as  to  the  nature  and 
character  of  the  estate  passing.  The  intent  that  the  soil  is 
to  be  occupied  with  permanent  structures  for  the  use  and  en- 
joyment of  the  grantees  is  undeniable,  and  the  fee  in  the  soil 
passes  as  appurtenant  to  these  structures.  (3  Kent's  Com. 
43n.  '  Adams  v.  Frotkinghamy  6  Mass.  R.  332.  Plowden, 
170.  Gro.  ElisL  704u  Whiting  y.  O^yy  3  Mason,  280.  S. 
v»  Oascy  Cro,  Jac.  526.  Bryan  v.  Weathershead,  Cro.  Car. 
17.  Doane  v.  Broadstreety  6  Mass.  R.  332.)  (8.)  The 
first  sections  of  the  act  of  1848,  {ch.  156,  Laws  of  1848,)  as 
aa^nded  by  chapter  313  of  the  laws  of  1850,  reads  as  fol- 
lows:    ^^§  1.  It  shall  be  lawful  for  the  several  otvners  of 
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real  estate  fronting  on  the  water  in  the  city  of  Brooklyn,  be- 
tween Atlantic  street  and  the  dock  next  east  from  Jackson 
street  ferry,  and  their  heirs  and  assigns^  to  erect,  constmct, 
build  and  maintain  bulkheads  or  wharves,  and  to  fQl  in  the 
same  on  the  lands  under  water,  in  front  of  the  lands  respect- 
iyely,  so  far  into  the  East  river  as  the  permanent  water  line 
established  by  law  for  the  construction  of  bulkheads."  §  3  is 
in  the  precise  language  of  §  3  of  the  act  of  25th  of  May,  1856. 
"S  3.  This  act  shall  take  effect  immediately."  The  right  to 
construct  J  buUd  and  Jill  tn,  as  well  as  to  maintain  bulkheads 
or  wharves,  out  to  the  permanent  water  line,  is  given  to  the 
heirs  and  assigns  of  the  owners,  &c.  forever — a  clear  aban- 
donment of  all  right  to  alter  the  bulkhead  line,  unless  upon 
compensation  in  the  exercise  of  the  right  of  eminent  domain, 
and  a  clear  recognition  that  an  estate  in  the  soil  to  that  line 
is  intended  to  be  granted,  and  that  the  estate  granted  vested, 
at  the  passage  of  the  act,  in  the  owners,  and  was  in  no  way 
dependent  on  the  erection  of  the  bulkhead  authorized,  and 
descended  to  their  heirs  and  assigns.  (The  Fitchburg  Rail 
Road  V.  The  Roston  and  Maine  Rail  Road,  3  Cushing,  58.) 
This  grant  is  coupled  with  no  restriction  or  reservation.  All 
the  defendant's  structure  is  within  the  permanent  line  men- 
tioned in  the  act. 

V.  The  state  recognizes  the  exclusive  ownership  of  propri- 
etors who  stand  in  the  same  position  with  the  defendant,  by 
expressly  excepting  from  the  jurisdiction  of  port  wardens, 
'^ private  wharves,  piers  and  bulkheads,  occupied  by  the 
respective  oumers  thereof /or  special  purposes."  {Laws  of 
1858,  ch.  226,  §  9.) 

YI.  As  to  all  that  portion  of  the  defendant's  land  which 
was  constructed  in  1825^  the  state  is  estopped  by  familiar 
principles  of  jurisprudence  from  disturbing  the  possession. 
The  improvements  were  made  notoriously  and  openly,  at 
great  expense,  and  the  undisturbed  possession  by  the  defend- 
ant, and  acquiescence  by  the  state,  would,  independently  of 
the  statutes  cited,  preclude  any  claim  of  the  state.     (  Wen^ 
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deU  V.  Van  Rensselaer  j  1  John,  Ch.  B.  354.  Starrs  v.  Bar- 
ker ^  6  id,  166.  Toum  v.  Needham^  3  Paige,  553.  1  Story's 
JEq.  Jur.  385.    BeU  v.  Gough,  3  Za6.  624.) 

By  the, Court  J  Emott,  J.  This  is  an  action  for  damages, 
brought  against  the  defendant,  for  refusing  to  permit  the 
plaintiff  to  unload  a  cai^o  of  coal  upon  certain  premises  in 
the  occupation  of  the  defendant,  fronting  upon  the  East 
river,  for  the  purpose  of  transportation  across  these  premises 
to  the  street.  The  plaintiff  claims  no  special  or  private  right 
to  the  use  of  the  premises,  but  complains  of  their  appropria* 
tion  by  the  defendant  as  a  public  injury,  and  of  his  exclu- 
sion therefrom  as  a  wrong  to  himself,  inasmuch  as  he  is  thus 
deprived  of  a  right  which  he  possesses  in  common  with  the 
whole  public.  The  land  upon  which  the  plaintiff  sought  to 
deposit  his  cargo  has  been  reclaimed  from  the  waters  of  the 
East  river  by  the  defendant  or  its  predecessors  and  grant- 
ors, by  filling  in  and  the  erection  of  piers  or  artificial  struc- 
tures. It  lies  below  the  original  low  water  mark  of  the  river, 
and  in  its  natural.bed  or  channel.  There  is  not,  however, 
any  allegation  or  proof  that  by  these  structures  the  channel 
of  the  river  was  unduly  narrowed,  or  that  any  injury  was 
done  thereby  to  the  navigation  of  its  waters.  On  the  con- 
trary, the  structures  occupied  by  the  defendant  are  entirely 
within  an  exterior  bulkhead  line  established  by  legislative 
authority.  (Laws  of  1836,  ch.  484.)  The  claim  of  the 
plaintiff  to  the  free  and  public  use  of  these  wharves  seems  to 
rest  upon  two  grounds :  first,  that  these  erections  are  an  un- 
lawful appropriation  by  a  private  person  of  a  public  highway, 
and  therefore  are  a  purpresture  or  a  nuisance ;  and  secondly, 
that  these  piers  having  been  erected  upon  ground  covered 
with  the  waters  of  a  navigable  river,  cannot  be  appropriated 
to  private  use,  but  must  continue  a  highway,  precisely  as  the 
waters  would  be  if  they  still  covered  the  land  at  the  place  in 
question.  The  title  of  the  defendant  to  these  lands  is  de- 
rived from  the  owners  of  the  adjacent  upland  by  deed,  and 
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from  the  state  by  act  of  the  legislature,  coupled  with  a  re- 
lease or  conveyance  by  the  city  of  New  York  of  all  their 
rights  in  the  lands  below  the  high  water  mark.  The  original 
shore  line  and  the  present  exterior  line  of  bulkheads  run  at 
this  point  in  a  direction  nearly  east  and  west.  The  original 
low  water  mark  was,  as  I  understand  the  proof,  between 
twenty  and  fifty  feet  north  of  or  below  what  is  now  known 
as  Marshall  street,  which  is  the  nearest  street  or  road  to  the 
shore  running  parallel  with  it.  The  original  high  water 
mark  is  not  very  distinctly  proved  or  indicated,  but  it  would 
seem  to  have  been  nearly  where  Marshall  street  now  is.  The 
city  of  New  York,  as  I  have  said,  conveyed  to  one  Jackson, 
who  was  then  the  owner  of  the  adjacent  upland,  their  interest 
in  the  shore,  which  would  seem  to  have  been  comprised  be- 
tween Marshall  street  and  the  river,  or  the  then  exterior  line 
of  bulkheads.  This  conveyance  was  in  1810,  and  the  outer 
bulkhead  line  was  at  that'time  north  of  Marshall  street.  The 
grantors  of  the  defendant  derived  title  from  Jackson.  The 
terms  of  their  conveyances  are  not  stated,  but  the  deeds  to 
the  defendant  convey  the  lands  lying  north  of  Marshall 
street,  and  between  that  and  the  East  river,  together  with 
all  rights  of  docking  and  filling  and  using  the  lands  under 
water  opposite  to  these  lands,  and  in  another  instance  all 
the  water  rights  and  lands  under  water.  The  title  of  the 
defendant  or  its  grantors  to  the  lands  under  water,  exte- 
rior to  the  original  low  water  mark,  and  where  the  wharf  was 
constructed,  in  reference  to  which  the  present  question  arises, 
is  founded  upon  certain  acts  of  the  legislature  passed  in  1836, 
1848  and  1850.  In  1836  the  legislature,  by  statute,  fixed 
the  permanent  exterior  bulkheak  or  water  line  of  the  city  of 
Brooklyn.  (Laws  of  1836,  ch.  484.)  The  defendant's  struc- 
tures are  all  within  and  regulated  by  this  line.  They  were 
erected  in  part  during  or  before  1836,  and  in  part  after  that 
time  and  before  1848,  when  the  next  statute  affecting  the 
rights  of  the  parties  was  passed.  An  act  was  passed  March 
31,  1848,  (Laws  of  1848,  chap.  156,)  subsequently  amended 
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in  1850,  {Laws  of  1850,  cA.  313,)  which  provided  that  it 
should  be  lawful  for  the  owners  of  certain  lands  on  the  East 
river  in  the  city  of  Brooklyn^  including  among  others  these 
lands,  to  erect,  construct,  build  and  maintain  bulkheads  or 
wharves  on  the  lands  under  water  in  front  of  their  lands,  as 
far  into  the  river  as  the  permanent  water  line  established  by 
the  act  of  1836.  It  is  true  that  the  structures  now  occupied 
by  the  defendant  had  been  erected  previous  to  the  passage  of 
this  act  But  they  had  been  erected  by  the  owners  of  the 
adjacent  shore  and  upland,  and  were  upon  the  territory 
directly  included  within  the  provisions  of  the  law,  and  it 
would  be  an  absurdity  to  hold  that  while  the  act  of  1848 
would,  beyond  dispute,  bflGcre  authorized  the  individuals  who 
then  owned  the  shore  and  adjacent  lands  to  erect  new  bulk- 
heads in  these  waters,  if  the  existing  structures  were  removed, 
so  as  to  restore  the  waters  to  their  original  condition,  it 
would  not  sanction  the  use  and  maintenance  of  the  erections 
of  a  precisely  similar  character,  which  they  had  already 
placed  within  these  limits.  The  effect  of  the  acts  of  1848 
and  1850  undoubtedly  was  to  convey  and  confirm  to  the 
owners  of  this  shore  and  water  front,  a  title  to  the  lands  un- 
der water  as  far  as  the  exterior  line  of  1836,  or  to  the  use  of 
them,  for  piers  or  bulkheads,  so  far  as  the  state  was  con- 
cerned. The  defendant  has  therefore  shown  a  title  from  the 
owner  of  the  adjacent  uplands,  from  the  city  of  New  York 
as  to  the  shore  between  low  and  high  water  mark,  and  from 
the  state  to  the  ownership  or  use  of  the  lands  below  high 
water  mark,  as  far  at  least  as  the  acts  of  1848  or  1850  have 
the  effect  to  convey  a  title.  It  must  be  observed,  also,  as 
part  of  the  facts  in  the  case,  that  the  place  or  point  at  which 
the  plaintiff  claimed  the  right  to  unload  his  cargo,  was  not 
and  never  would  have  been  a  public  street  or  highway,  if  the 
territory  in  question  was  regarded  as  being  or  having  become 
land.  The  nearest  street  on  the  north  was  Marshall  street, 
running  parallel  with  the  river.  Assuming,  as  I  have  done 
in  the  statement  of  the  facts  just  made,  the  most  favorable 
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conditions  for  the  plaintiff,  still  between  the  street  and  the 
low  water  mark  or  bed  of  the  river  was  the  shore,  which  was 
neither  a  highway  nor  the  property  of  the  state  or  the  peo- 
pie,  but  private  property,  while  beyond  this  the  structure 
occupied  by  the  defendant  extended  out  to  the  channel.  On 
the  east,  Hudson  avenue  comes  down  to  the  river,  but  it 
reached  the  original  shore  at  a  point  some  distance  easterly 
of  the  place  where  the  plaintiff  moored  his  barge.  There  is 
no  allegation  that  the  defendant  is  obstructing  the  termina- 
tion of  this  street  upon  the  river,  or  appropriating  it  to  pri- 
vate uses.  There  was  something  said  in  the  argument  for 
the  plaintiff,  of  a  right  to  have  access  to  the  sides  of  this 
street.  But  the  street,  so  far  as  it  extends  into  the  water 
below  the  original  shore  line,  is  carried  out  upon  the  wharves 
of  which  the  defendant's  structures  form  a  part.  It  was  not 
extended  upon  a  pier  into  the  river,  independently  or  beyond 
these  wharves,  nor  is  there  any  complaint  of  obstruction  in 
the  way  of  access  to  the  sides  of  any  pier.  If  the  defendant's 
structures  had  not  been  erected,  this  street  would  have  had 
no  existence  at  this  point.  If  the  plaintiff  has  any  such 
rights  as  he  claims,  they  must  grow  out  of  the  relations  of 
these  wharves  to  the  waters  which  they  have  displaced,  and 
not  to  any  streets  which  have  been  continued  over  them,  for 
to  none  such  did  the  plaintiff  bring  his  vessel. 

It  seems  to  me  that  this  brief  statement  of  the  leading 
fiicts  of  the  case  will  itself  remove  many  of  the  difficulties 
suggested  by  the  ingenious  and  elaborate  argument  of  the 
plaintiff's  counsel.  At  least  I  feel  no  difficulty  in  disposing 
of  the  questions  which  it  raises. 

It  was  the  object  of  a  portion  of  the  argument  for  the 
plaintiff  to  show  that  the  acts  of  the  legislature,  relating 
specially  to  these  wharves  or  erections,  do  not  operate  as 
grants  of  the  exclusive  property  of  the  bulkheads  or  wharves, 
but  simply  to  confer  a  franchise,  the  right  to  maintain 
wharves  and  to  demand  wharfage,  br  the  emoluments  fixed 
by  law  for  their  use.    It  might  be  a  sufficient  answer  to  this 
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argument  in  the  present  case,  to  say  that  the  plaintiff  made 
no  offer  to  pay  any  compensation  to  the  defendant  for  the 
use  of  their  wharf,  but  asserted  an  unqualified  right  to  use  it 
as  a  highway,  and  under  a  claim  of  a  general  public  ease- 
ment. But  it  would  not  be  a  just  construction  of  the  act  of 
1836  to  regard  it  as  merely  legalizing  the  continuance  of 
wharves  or  bulkheads  upon  the  lands  described,  without  con- 
ferring any  exclusive  rights  upon  the  persons  who  should 
construct  them.  These  persons  were  the  owners  of  the  up- 
land adjacent  to  the  river,  and  they  had  also  acquired  the 
title  of  the  city  of  New  York  to  the  shore.  Although  the 
navigable  waters  of  the  East  river  are  a  public  highway,  yet 
this  did  not  authorize  the  use  of  the  defendant's  lands  or 
passage  over  them,  for  the  purpose  of  reaching  the  bed  of  the 
stream.  The  rule  of  the  civil  law  in  regard  to  the  rights  of 
the  public  to  the  use  of  the  ripa  or  bank  of  a  navigable 
stream  for  landing,  towing,  &c.,  has  never  been  adopted  by 
the  common  law.  On  the  contrary,  the  banks  of  public  rivers 
are,  with  us,  the  private  property  of  the  adjacent  owners,  as 
fully  as  their  other  lands,  except  only  where  they  are  crossed 
by  public  highways  leading  to  the  stream.  (Hale  de  Jure 
Maris f  73,  Harg.  ed,  Blundell  v.  Catterall,  5B.(tA,  268.) 
If  this  property  had  remained  in  its  natural  condition,  no 
one  could  have  asserted  a  right  to  land  or  unlade  goods  upon 
the  lands  of  the  defendant  on  the  bank  of  the  river,  or  upon 
the  shore  adjacent  to  it,  without  their  consent.  The  act  of 
the  legislature  was  intended  to  confer  additional  rights  and 
privileges  upon  the  owners  of  these  lands  adjacent  to  the 
river.  It  was  passed  not  only  to  sanction  and  legalize  the 
structures  which  they  might  erect,  or  which  they  had  erected 
within  the  limits  defined  by  the  act,  so  as  to  protect  them 
from  civil  or  criminal  liability  for  their  construction,  but  to 
confer  upon  them  the  title  to  these  structures,  and  to  the 
lands  which  they  occupied,  or  certainly  to  their  exclusive  use. 
The  defendant  or  its  grantors  had  been  at  great  expense  in 
filling  in  these  waters  and  building  these  wharves,  and  00  far 
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ft8  any  other  individuals  or  the  public  at  large  is  concerned, 
the  act  of  the  31st  of  March^  1848,  must  be  construed  as 
conferring  upon  them  an  absolute  and  exclusive  right  to  the 
possession  and  enjoyment  of  their  wharves,  bulkheads,  &c. 
What  estate  in  the  lands  under  water  passed  or  was  conveyed 
by  the  state,  might  be  a  question  between  the  state  and  the 
grantors  named  in  the  act  as  their  successors.  As  to  third 
persons,  it  is  sufficient  that  the  statute  gives  an  absolute  and 
exclusive  right  of  possession  and  enjoyment. 

In  The  People  v.  Lambier  (5  JOenio,  9)  a  question  as  to 
the  rights  of  the  public  to  access  to  the  East  river,  under  an 
act  of  a  similar  character  to  that  now  under  consideration, 
was  presented  to  this  court.  It  was  laid  down  in  that  case 
that  the  authority  given  to  adjacent  owners  to  fill  in  and  re- 
claim lands  below  high  water  mark,  did  not  authorize  the 
appropriation  to  private  use  of  any  portion  of  such  lands 
which  lay  between  the  original  terminus  of  a  street  which 
had  been  laid  out  to  the  river,  and  the  bulkhead  in  front  of 
such  terminus,  after  the  extension  of  the  wharf,  under  the 
act.  It  was  held  that  if  such  a  structure  was  continued  in 
front  of  the  existing  termination  of  a  street  upon  the  river, 
the  public  right  of  way  would  continue  over  and  across  it  to 
the  new  bank  or  front  of  the  bulkhead.  It  follows  from  the 
decision,  and  indeed  it  was  a  part  of  the  reasoning  of  the 
court,  that  the  public  rights  of  navigation  and  passage  were 
relinquished  by  the  act,  so  far  as  the  lands  were  concerned 
which  had  been  under  the  water  in  front  of  the  property  of  the 
persons  mentioned  in  the  act,  and  not  in  front  of  the  streets. 
The  inference  from  this  decision,  as  from  the  whole  concert  of 
authorities,  is  that  in  such  cases  the  only  access  of  the  pub- 
lic to  the  navigable  waters  of  the  stream  is  by  the  existing 
highways  upon  the  land,  or  their  direct  prolongation  or  con- 
tinuation. 

There  is  no  allegation  in  the  present  case,  and  no  evidence, 
that  the  erection  of  these  wharves  was  the  creation  of  a  nui- 
sance.   It  is  distinctly  stated  by  Ld.  Hale,  {De  Jure  Maria, 
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p.  85^)  and  it  has  always  been  recognized  as  the  rule  of  law, 
that  a  building  below  low  water  mark  is  not  in  itself  a  nui* 
fiance.  Whether  it  be  so  or  not  depends  upon  its  effect  upon 
the  channel  or  the  navigation  of  the  stream,  and  is  always  a 
question  of  fact.  There  is  no  pretense  in  the  present  case 
that  the  channel  or  the  i^avigation  have  been  injuriously  af- 
fected by  the  wharves  ,6f  the  defendant,  and  therefore  no 
right  to  abate  or  to  pass  over  these  wharves  can  be  asserted 
against  them  as  a  nuisance.  It  is  impossible,  I  think,  in  the 
face  of  the  act  of  1848,  and  of  the  act  of  1836,  establishing 
a  permanent  bulkhead  line  in  front  of  the  city  of  Brooklyn, 
to  regard  the  appropriation  of  the  waters  of  the  river  by 
these  wharves  even  as  a  purpresture ;  but  if  they  were  so,. it 
would  Hot  follow,  so  long  as  they  were  not  a  nuisance,  that  a 
private  individual  like  the  plaintiff  could  either  abate  them 
or  enter  upon  them  without  the  consent  of  the  owners. 

This  action,  it  is  contended,  may  be  maintained  upon  the 
theory  that  as  the  waters  which  have  been  displaced  by  the 
defendant's  wharf  were  a  public  highway,  the  wharf  itself 
l)ecame  and  must  continue  a  part  of  that  highway.  How 
far  such  a  doctrine  as  this  could  be  maintained  in  respect  to 
a  wharf  or  structure  which  had  been  constructed  in  the  bed 
of  a  public  river,  without  authority  of  law;  how  far  the 
public  would  have  the  same  right  to  pass  with  carriages  over 
the  land  thus  artificially  made,  which  they  had  originally,  to 
pass  over  the  water  in  boats,  is  a  question  which  need  not 
here  be  discussed.  It  would  be  going  to  an  extravagant 
length  to  contend  that  every  pier  or  wharf  constructed  with 
the  sanction  of  the  state,  and  under  l^al  right  by  private 
individuals  in  or  upon  the  channel  of  a  navigable  stream, 
must  become  a  public  highway  like  the  river,  and  could  not 
be  withdrawn  from  public  use.  The  whole  practice  of  the 
state  in  its  grants  of  lands  under  water,  and  the  rules  which 
have  been  recognized  not  only  by  the  land  office  and  the  legis<- 
lature  but  the  courts  in  reference  to  such  grants,  are  at  vari- 
ance with  such  a  doctrine.    The  acts  of  the  legislature  to 
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-wluch  I  have  referred  in  this  case,  like  the  numerous  others 
of  a  similar  character,  authorized  an  appropriation  of  the 
lands  under  water  to  which  they  referred,  hy  an  artificial  ac- 
cretion to  the  adjoinii^  lands.  They  permitted  the  conver- 
sion of  the  premises  from  water  into  land,  and  relinquished 
the  rights  of  the  public  to  their  use  as  a  part  of  the  channel 
of  the  river.  When  reclaimed  and  covered  with  artificial 
structures,  they  became  a  part  of  the  bank  of  the  river,  and 
were  no  longer  subject  to  the  public  easement  which  affected 
the  channel.  As  far  as  such  artificial  accretions  are  made  to 
public  highways  upon  the  bank  or  shore,  they  become  a  part 
of  such  highways,  but  when  added  to  a  portion  of  the  bank 
over  which  no  such  right  of  passage  existed,  they  are  a  gain 
to  the  adjoining  proprietor,  and  do  not  bring  with  them  a 
right  of  use  or  passage  over  the  land,  in  consequence  of  the 
right  of  navigation  which  had  existed  over  the  waters  which 
had  been  displaced  by  such  additions  to  the  land. 

We  are  of  opinion  that  no  such  public  right  or  easement 
as  the  plaintiff  claims  exists  in  respect  to  this  wharf,  and 
that  he  cannot  recover  in  the  present  action. 

The  verdict  is  set  aside  and  a  new  trial  ordered ;  the  costs 
to  abide  the  event. 

[DUTCHS88  asKXBAL  TiBM,  May  12, 1862.  JBmdt,  Brown  and  Sfirwgham 
Justices.] 


Charles  Pitt  and  William  Pitt  vs,  Erastus  Davisok, 
impleaded  with  William  Davison. 

Where  a  party  seeks,  not  to  reTiew  a  decision  made  at  a  special  term,  on  the 
merits,  bot  to  ha^e  it  set  aside  or  revoked,  on  the  ground  of  irregularity, 
his  remedy  is  not  by  apptai  to  reverse  the  order,  but  by  ntoiion  to  sei  H 
aeide  for  irregularity,  or  to  declare  it  void  as  a  nullity.  Ba&nabd,  J. 
dissented. 

On  proceedings  against  a  party  as  for  a  contempt,  by  an  order  to  show  cause, 
personal  service  of  the  order  to  show  cause,  or  personal  appearance  in  court 
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ia  compliance  with  its  terms,  is  indispensable.    Service  of  the  order  upon 

the  attorney  of  the  party  is  not  sufficient. 
If  the  party  cannot  be  served  with  an  order  to  show  cause,  the  proper  coarse 

is  to  apply  for  an  attachment  against  him,  to  compel  his  attendance  before 

the  court,  and  if  necessary,  for  aXias  and  pluries  writs. 
In  proceedings  for  contempts,  the  directions  of  the  statute  must  be  strictly 

pursued. 
The  order  to  show  cause  should  be  that  the  party  show  cause  why  he  should 

not  be  punished  for  the  alleged  misconduct ;  succinctly  and  plainly  specifying 

the  nature  of  the  application  ;  not  that  the  parties  shall  appear  and  show 

cause  "  why  an  attaehment  should  not  be  issued  against  them,  and  they  be 

punished  for  the  alleged  contempt  and  misconduct." 
Whenever  a  party  appears  on  an  order  to  show  cause,  or  when  he  is  brought 

before  the  court  on  an  attachment,  for  a  contempt,  interrogatories  must,  in 

all  cases  except  those  specified  in  the  statute,  be  filed,  before  the  party  can 

be  condemned. 
The  exceptions  are,  where  the  misconduct  has  been  committed  in  the  presence 

of  the  court,  and  where  the  party  has  disobeyed  a  subpoena,  or  a  rule  or 

order  for  the  payment  of  money. 
An  attorney  or  solicitor  is  only  authorized  to  appear  and  act  for  his  client  in 

the  proceedings  which  constitute  a  part  of  the  action.    He  has  no  authority 

to  appear  for  the  party  in  other  proceedings,  not  forming  essentially  a  part 

of  the  action ;  particularly  when  they  partake  of  a  criminal  character,  and 

involve  his  liberty. 
The  proceeding  relative  to  a  contempt  is  a  new  proceeding,  requiring  new 

authority  to  the  attorney. 
On  proceedings  for  a  contempt,  the  personal  appearance  of  the  party  in  court, 

either  voluntarily  or  by  compulsion,  before  he  can  be  proceeded  against 

and  condemned,  is  indispensable.    Without  such  appearance,  the  court  has 

no  jurisdiction  of  the  person. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term 
discharging  the  defendant  Erastus  Davison  from  arrest. 
Judgment  was  rendered  in  this  action  on  the  7th  of  May, 
1856,  on  the  report  of  a  referee,  requiring  the  defendants 
specifically  to  perform  their  contract  with  the  plaintifis  to 
convey  to  them  a  house  and  lot  in  Twenty-sixth  street  in  the 
city  of  New  York,  and  for  which  the  plaintiflFs  had  principally 
paid.  This  judgment  was  never  appealed  from.  A  certified 
copy  of  the  judgment  was  personally  served  on  the  defend- 
ants, with  a  summons  to  attend  before  the  referee,  Mr.  Cam- 
breling,  to  carry    into  effect  the  decree  for  executinpj  the 
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conveyance.  On  the  27th  of  June,  1856,  the  parties  attended 
before  the  referee.  The  plaintiffs,  with  their  counsel,  offered 
to  perform  what  was  required  of  them  in  the  decree,  and  re- 
quested the  defendants,  who  were  present,  and  also  repre- 
sented by  their  counsel,  to  perform  their  part  of  the  decree. 
As  an  excuse  for  non-performance  the  defendants  set  forth 
matter,  in  their  affidavits,  showing  their  inability  to  comply. 
The  referee  overruled  their  excuses,  and  they  then  refused  to 
comply.  On  the  30th  of  June,  1856,  the  referee  made  a 
special  report  to  the  court  of  what  transpired  before  him  on 
the  27th  of  June,  annexing  the  defendants'  affidavits  thereto. 
On  that  report,  and  on  the  judgment  roll.  Justice  Davies,  on 
the  9th  of  December,  1857,  granted  an  order  for  the  defend- 
ants to  show  cause,  on  the  19th  of  that  month,  why  they 
should  not  be  attached  as  for  a  contempt  in  disobeying  the 
decree.  The  plaintiffs'  attorney  tried  for  seven  months  to 
get  the  papers  served  on  the  defendants  personally,  but  they 
having  absented  themselves  from  the  state  to  avoid  service 
of  process,  the  judge,  on  proof  of  that  fact,  ordered  the  pa- 
pers prepared  for  the  motion  to  show  cause  to  be  served  on 
their  attorney.  After  the  papers  were  so  served,  an  adjourn- 
ment was  procured  by  the  defendants'  attorney,  to  enable 
him  to  communicate  with  his  clients,  which  he  did.  He  was 
instructed  by  Erastus  Davison  to  defend  the  motion.  That 
motion  was  subsequently  heard  before  Justice  Davies,  who 
overruled  the  objection  that  the  papers  were  not  personally 
served  on  the  defendants.  And  on  the  30th  of  December, 
1857,  he  made  an  order  adjudging  the  defendants  to  be  guilty 
of  a  contempt,  and  for  the  commitment  of  the  defendants 
until  they  should  comply  with  the  decree  and  convey  the 
premises  in  controversy,  or  the  court  should  otherwise  order. 
No  appeal  was  taken  from  this  adjudication.  The  defend- 
ants kept  out  of  the  way  for  nearly  three  years,  until,  early 
in  November,  1860,  Erastus  Davison  was  arrested  under  a 
mittimus  issued  in  pursuance  of  that  order,  and  committed 
to  Eldridge  street  prison,  where  he  still  remained. 
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After  his  arrest  Erastus  Davison  made  a  motion,  before 
Justice  Barnard,  to  be  relieved  from  the  decree  and  his 
imprisonment,  on  the  ground  of  his  inability  to  comply  with 
the  decree  and  order.  On  the  9th  of  January,  1861,  Justice 
Barnard  denied  the  application,  with  costs.  This  order 
was  not  appealed  from.  A  habeas  corpus  was  then  sued  out, 
returnable  before  the  Hon.  J.  H.  McCunn,  city  judge,  to 
which  return  was  made  of  the  mittimus,  and  that  the  defend- 
ant was  held  under  it.  The  city  judge,  upon  a  hearing  of  the 
parties  upon  such  return,  dismissed  the  writ,  and  remanded 
the  defendant.  On  the  5th  of  August,  1861,  another  motion 
to  discharge  Erastus  Davison  from  arrest  was  made  before 
Justice  Ingrahah,  who,  considering  that  he  could  not  hear 
and  determine  the  motion  on  account  of  the  former  decision 
of  Justice  Barnard,  denied  the  same,  with  $10  costs,  but 
with  leave  to  renew  the  application.  The  defendant,  on  the 
19th  of  August,  1861,  without  paying  the  costs,  renewed  the 
motion  before  Justice  Sutherland,  who,  on  the  9th  of  Octo- 
ber, 1861,  made  an  order,  by  which  the  motion  to  discharge 
the  defendant  was  denied,  but  without  costs,  and  with  leave 
to  him  to  move  to  change  and  modify  the  judgment  and  all 
subsequent  proceedings,  and  at  the  same  time  to  move  also 
for  the  defendant's  discharge.  (See  12  Abb,  Pr.  Rep.  386.) 
From  so  much  of  this  order  as  denied  the  discharge,  the  de- 
fendant appealed. 

J.  V.  Loomis  and  J.  R,  Whitingj  for  the  appellant. 
I.  The  order  granted  by  Justice  Davies,  on  the  9th  of  De- 
cember, 1857,  for  the  defendants  to  show  cause  why  they 
should  not  be  punished  for  an  alleged  contempt  and  miscon- 
duct, was  never  served  on  the  defendant  Erastus  Davison. 

II.  In  that  order  it  was  directed  that  the  same  be  served 
on  the  attorney  of  the  defendants. 

III.  Erastus  Davison  was  not  notified,  nor  di^  he  know 
of  the  application  for  or  the  granting  of  said  order  to  show 
cause,  nor  of  any  proceedings  under  or  in  pursuance  of  it, 
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until  after  the  allowance  of  the  attachment  or  order  dated 
December  30^  under  and  in  pursuance  of  which  he  was  and 
is  imprisoned. 

lY.  He  was  never,  at  any  time,  either  Toluntarily  or  by 
process  of  this  court,  before  or  in  the  presence  of  the  court 
from  and  after  the  granting  of  said  order  of  imprisonment, 
nor  until  after  he  was  imprisoned. 

Y.  The  defendant  was  so  imprisoned  without  having  been 
personally  brought  before  the  court,  and  without  having  ap- 
peared before  it  in  any  manner,  and  without  any  hearing  as 
to  the  alleged  contempt. 

YI.  The  court  did  not,  before  such  commitment  and  im- 
prisonment, cause  interrogatories  to  be  filed,  specifying  the 
facts  and  circumstances  alleged  against  the  defendant.  The 
defendant  did  not  have  an  opportunity  to,  and  did  not,  an- 
swer any  such  interrogatories  under  oath,  by  the  direction  of 
the  court  or  otherwise. 

YIL  The  defendant  was  and  is  imprisoned  for  the  omis- 
sion to  perform  an  act  or  acts  which  it  was  not  and  is  not 
in  his  power  to  perform ;  and  is  ordered  to  be  so  imprisoned 
until  he  performs  such  act  or  acts. 

YIII.  The  defendant  was  and  is  so  imprisoned  without 
ever  having  been  adjudged  to  be  in  contempt  by  this  court. 

27.  McMahon  and  Nelson  ChcLse,  for  the  respondents. 
I.  The  judgment  entered  in  this  action,  after  a  trial,  was  for 
a  specific  performance,  and  required  from  the  defendants  a 
conveyance  by  good  and  satisfactory  title  in  fee  simple,  dis- 
charged from  all  liens  and  incumbrances,  of  a  house  and  lot 
in  Twenty-sixth  street  in  the  city  of  New  York.  It  also  re- 
quired from  the  defendant  Erastus  Davison  a  discharge  of  a 
mortgage  executed  by  him  to  George  W.  Strong,  on  the  prem- 
ises in  controversy,  after  the  making  of  the  contract  sought 
to  be  specifically  enforced.  (1.)  The  power  to  enforce  such  a 
judgment,  by  the  supreme  court,  in  equity,  is  given,  1st.  By 
the  practice  and  decisions  of  the  court  of  chancery.     (Lud^ 
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low  V.  Lansing,  Hopk.  231.)  2d.  By  the  revised  statutes. 
(2  R.  8.  355,  §  5,  5th  erf. ;  Id.  768,  535,  §  1,  sub.  3,  8,  4ih 
ed,)  3d.  By  the  code,  (§  285,)  which  provides  that  where 
the  judgment  requires  the  performance  of  any  other  act  than 
the  delivery  of  the  possession  of  real  or  personal  property  or 
the  payment  of  money,  (which  is  this  case,  hecause  the  judg- 
ment here  requires  the  specific  performance  of  a  contract,) 
after  a  certified  copy  of  the  judgment  has  been  served  on  the 
defendant  and  he  requested  to  comply,  the  court  may  punish 
him  for  a  contempt.  (2.)  The  judgment  was  not  appealed 
from,  and  was  enrolled,  and  over  five  years  have  expired,  from 
the  time  of  its  entry.  It  is  too  late,  now,  for  the  defendants 
to  urge  against  that  judgment  that  it  should  not  have  been 
made.     (Higbie  v.  Edgarton,  3  Paige,  253.) 

II.  The  steps  taken  by  the  plaintiffs  to  procure  a  perform- 
ance of  the  decree  by  the  defendants  of  the  acts  required  in 
the  judgment  have  been  regular,  and  the  defendant  cannot  be 
discharged  from  imprisonment.  (1.)  By  section  285  of  the 
code,  all  that  is  required,  to  bring  a  party  into  contempt,  is 
to  serve  a  certified  copy  of  the  judgment,  personally,  on  the 
defendant.  The  code  seems  to  provide  for  no  other  mode  of 
personal  service.  All  the  subsequent  proceedings,  after  such 
a  personal  service,  we  submit,  may  be  by  the  usual  orders 
and  notices  served  on  the  defendants'  attorneys.  (2.)  The 
statute  as  to  contempts  does  not  require,  imperatively,  that 
written  interrogatories  shall  be  put.  An  order  to  show  cause 
is  enough.  (  Waiaon  v.  Fitzaimmona,  5  Duer,  629.)  A  court 
of  chancery  might  always  commit  on  affidavits,  without  first 
putting  interrogatories.  (  Tatea'  eaae,  9  John.  395,  revers- 
ing Yatea  v.  The  People,  6  id.  337,  and  affirming  the  Yatta 
caae,  4  id.  317.)  So  the  court  of  chancery  has,  where  a  de- 
fendant has  designedly  kept  out  of  the  way,  declared  that 
the  proper  mode  of  service  to  bring  him  into  contempt  is  on 
his  attorneys,  instead  of  being  on  himself  personally.  (Al^ 
bany  City  Bank  v.  Schermerhorn,  9  Paige,  372.) 

III.  It  was  not  proper  to  attempt  to  review  the  order  of 
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Jostice  Davies,  granted  on  the  30th  of  December,  1857,  in 
this  collateral  way,  before  Justice  Sutherland.  (1.)  The 
order  of  Justice  Davies  was  within  the  province  of  a  court 
of  equity  to  make,  in  order  to  carry  its  decree  into  force. 
The  only  proper  way  to  review  that  exercise  of  power  was 
by  an  appeal  therefrom.  (2.)  It  was  not  necessary  that  the 
defendant  should  have  been  personally  served  with  notice  of 
the  proceedings  to  punish  him  as  for  a  contempt.  The  stat- 
ute on  contempts  contemplates  two  modes  of  procedure. 
Ist.  By  preliminary  arrest  and  putting  interrogatories  to  him. 
2d.  By  order  to  show  cause,  in  which  case  the  personal  at- 
tendance of  the  party  is  not  required.  (Albany  City  Bank 
V.  SchermerhorUy  9  Faige^  372.)  The  latter  course  was 
here  adopted.  When  it  appeared  before  the  court  that  the 
defendants  were  willfully  absenting  themselves  from  the  state, 
the  court  directed  the  service  to  be  made  on  the  attorney. 
This  the  court  could  do.  See  concluding  part  of  Justice 
Sutherland's  opinion ;  also  Watson  v.  FitMimmonaj  (5  Duer^ 
629;)  Case  of  YateSy  (4  John,  Rep.  317;)  Yates  y.  Lan^ 
sing,  (9  id.  395.)  (3.)  This  objection,  as  appears  by  the 
affidavit  of  Mr.  Chase,  must  have  been  taken,  on  the  SOth 
of  December,  1857,  by  the  defendants'  counsel,  and  was 
overruled  by  Justice  Davies.  It  is  therefore  res  ac^udicata 
in  this  case,  and  cannot  be  disturbed,  even  if  the  learned 
judge  erred.  (Higbie  v.  Edgarton^  3  Paige,  253.)  In  the 
latter  case  it  was  held  that  it  is  no  objection  to  an  attach- 
ment that  the  party  should  not  have  had  the  order,  origi- 
nally. (4.)  There  is  a  manifest  distinction  between  criminal 
contempts  and  conviction  of  a  contempt  in  a  proceeding  to 
enforce  a  civil  remedy.  {See  Lansing  v.  EaMon,  7  Paige, 
364.)  (5.)  The  jurisdiction  of  this  court  at  special  term,  at 
the  time  Justice  Davies  made  his  order,  must  be  presumed ; 
it  being  a  court  of  general  jurisdiction.  In  commitments 
for  contempt,  where  the  imprisonment  is  intended  as  a  pun- 
ishment for  the  offense,  the  commitment  should  specify  some 
definite  time.    But  where  it  is  designed  to  compel  obedience 
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to  an  order  of  court^  it  should  only  be  for  so  long  as  the  con- 
tumacy continues.  (Ooff's  case,  3  M.  dt  Sel.  203.  4  Burr, 
382.  Hurd^  415.)  If  this  objection  was  not  taken^  by  Mr. 
Bowne^  it  is  now  waived  by  the  neglect  to  do  so.  It  appears 
by  the  recital  in  the  order  that  he  attended  there,  and  op- 
posed the  motion. 

IV.  The  excuses  set  up  as  a  reason  why  the  defendant 
did  not  comply  with  the  decree,  are  inadmissible,  now,  to  re- 
lieve the  defendant  from  his  contempt.  (1.)  The  facts  were 
complete  before  the  judgment  and  before  the  referee's  report 
upon  the  issues  in  the  cause.  The  foreclosure  suit  was  com- 
menced November  14, 1854,  and  the  sale  was  made  June  23, 

1855.  The  referee's  report  is  dated  November  9,  1855,  and 
was  filed  November  17.    The  judgment  was  entered  May  7, 

1856.  The  defendants  having  omitted  to  make  this  defense 
in  the  action,  to  prevent  the  judgment,  cannot  make  it  to 
frustrate  the  judgment  by  preventing  its  execution.  (2.)  The 
code  (§  274)  says  the  judgment  may  determine  the  ultimate 
rights  of  the  parties.  The  only  remedy  to  set  aside  the  re- 
port of  a  referee  on  the  merits  is  by  appeal  to  the  general 
term.  Here  no  appeal  was  taken.  {Code,  §  348.  Watson  v. 
Scrivetiy  7  How.  Pr.  Rep.  9.  White  v.  MerriU,  3  Seld.  352.) 
(3.)  Any  such  excuses  could  have  been  set  up  by  the  defend- 
ants before  judgment,  if  there  was  any  validity  in  them,  by 
leave  of  the  court,  on  supplemental  answer ;  which  was  not 
done,  here.  (Code,  §  177.)  Those  excuses  were  not  set  up 
before  the  i;ef6ree,  and  before  Justice  Davies  who  made  the 
order  of  December  30,  1857,  and  were  by  them  overruled. 
No  appeal  was  taken  from  that  decision.  The  defendants 
have  now,  after  five  years,  lost  their  opportunity  to  review 
this  judgment  in  any  other  mode  than  by  bill  of  review.  The 
code  only  gives  the  opportunity  to  correct  a  judgment  by 
motion  within  one  year. 

V.  The  tender  by  the  defendant  of  the  quit-claim  deed 
was  not  a  compliance  with  the  decree.  By  that  decree  the 
property  was  to  be  conveyed  free  from  all  'liens  and  incum- 
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braaoes.     The  affidavit  of  William  Pitt  shows  that,  in  July, 

1855,  the  defendant  Erastns  Davison  quit-claimed  that  house 
to  one  Henry  S.  Thorpe.  His  present  quit-claim  would 
therefore  give  no  title  to  the  plaintiffs  to  the  premises  in  con* 
troversy,  and  would  not  he  a  compliance  with  the  judgment 
His  inability  to  convey  the  premises  is  no  excuse ;  for  that 
excuse  was  set  up  before  the  referee,  on  the  27th  of  June, 

1856,  and  was  by  him  overruled,  and  his  decision  was  af- 
firmed by  Justice  Davies,  on  the  30th  of  December,  1857. 
It  is  therefore  res  adjudicata^  and  cannot  be  urged  on  this 
motion. 

YI.  The  denial  of  the  motion  by  Justice  Barnard  in  Jan- 
uary, 1861,  which  was  made  for  the  discharge  of  the  de- 
fendant, was  conclusive,  also,  it  not  having  been  appealed 
from.  (1.)  The  motion  to  be  relieved  from  arrest,  on  the 
ground  of  inability,  implied  necessarily  that  the  imprison- 
ment was  regular,  and  that  there  were  no  grounds  of  irregu- 
larity about  it.  (2.)  The  order  denying  that  motion,  not 
having  been  appealed  from,  is  conclusive  upon  the  question. 
A  party  is  bound  in  the  first  instance  to  set  up  his  objections 
of  irregularities,  before  he  moves  on  the  merits,  (  Willet  v. 
FayerwecUheVy  1  Barb.  S.  O.  Bep.  72,)  or  to  obtain  leave  to 
renew  on  irregularities.  (BeUinger  v.  Marttndaley  8  How. 
Fr.  Bep.  113.) 

YII.  The  defendant  Erastus  Davison  is  entitled  to  no 
favor  at  the  hands  of  the  court.  (1.)  The  referee  decided 
that  he  was  not  a  bona  fide  purchiuer.  (2.)  By  his  and  his 
co-defendant's  acts  the  plaintiffs  have  been  kept  out  of  their 
money,  now  over  $12,000,  for  about  thirteen  years.  (3.)  He 
evaded  the  order  and  judgment  of  the  court  by  keeping  out 
of  the  state  over  three  years,  and  now  comes  in  and  makes 
this  motion,  not  showing  any  disposition  to  indemnify  the 
plaintiffs  for  their  loss.  A  party  cannot  object  that  the  in- 
junction or  other  order  which  he  has  disobeyed  was  errone- 
ously granted.  He  is  guilty  of  contempt,  unless  the  order  or 
injunction  is  void«upon  its  face  from  an  utter  want  of  juris- 
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diction.  (People  v.  Sturtevant,  9  N.  T.  Rep.  263.  S.  01, 
1  Duevy  451, 512.  Highie  v.  Edgarton^  3  Paige,  253.  Smith 
V.  Reno^  6  JSTow;.  Pr.  Rep,  124.  Arctic  Fire  Ins,  Co,  v. 
JSTicitf,  7  Ahh.  204.) 

VIII.  The  defendant  is  not  without  remedy  to  be  relieved 
from  his  present  imprisonment.  It  is  this:  1st.  To  comply 
with  the  course  pointed  out  by  Justice  Sutherland  in  his 
opinion.  2d.  To  move,  under  the  act  of  1843,  {Laws  of 
1843,  p.  8,)  to  be  relieved  from  imprisonment,  on  the  ground 
of  his  utter  inability  to  comply  with  the  decree. 

IX.  The  affidavit  and  calculation  of  William  Pitt  show 
that  the  plaintiffs,  by  the  contempt  of  the  defendants,  have 
sustained  a  loss  of  about  $12,000.  The  defendant  Erastus 
Davison  cannot  therefore  be  discharged  without  making  res- 
titution to  the  plaintiffs,  or  indemnifying  them.  {Lansing 
V.  EastoUy  7  Paige,  364.) 

X.  Justice  Sutherland  might  have  denied  the  motion  on 
the  ground  that  the  defendant  below  had  not  paid  the  mo* 
tion  costs  required  to  be  paid,  by  Justice  Ingraham,  on  giv- 
ing him  leave  to  renew. 

Clsrke,  p.  J.  I.  The  objection  has  been  made,  that  the 
proper  course  for  the  defendant  in  this  case  was  to  appeal 
from  the  order  of  commitment,  and,  having  neglected  to  do 
so  within  the  time  allowed,  that  he  is  now  without  remedy. 
But  this  motion  was  not  made  for  the  purpose  of  reviewing 
the  decision  of  the  special  term  on  the  merits,  but  for  the 
purpose  of  setting  it  aside,  or  revoking  it  on  the  ground  of 
irregularity.  The  question  before  us  is  not  whether  the  de- 
fendant was  really  guilty  of  the  contempt  with  which  he  was 
charged,  but  whether  the  proceeding,  under  which  he  was 
condemned,  was  in  conformity  with  the  rules  and  practice 
which  the  law  prescribes  for  the  convenient  administration 
of  justice  or  for  the  security  of  the  citizen.  In  other  words, 
we  are  asked,  not  to  consider  the  matter  upon  which  the  com- 
mitment was  ordered,  but  the  manner  ii>  which  it  was  con- 
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ducted ;  precisely  as  when  a  judgment  is  recovered  without  a 
summons  issued  against  a  defendant,  or  when  a  trial  is  had 
without  notice,  the  remedy  is  not  by  appeal  to  reverse  it,  but 
by  motion  to  set  it  aside  for  irregularity,  or  to  declare  it  void 
as  a  nullity. 

The  question,  therefore,  for  our  consideration,  on  this  mo- 
tion, is  not  whether  the  defendant  £.  Davison,  on  whose  be- 
half it  is  made,  was  guilty  of  a  contempt  in  disobeying  the 
order  of  the  court,  but  whether  the  proceedings  under  which 
he  was  found  guilty  were  such  as  the  law  interposes  for  the 
purpose  of  protecting  every  citizen  in  the  enjoyment  of  his 
personal  liberty  until  he  has  an  opportunity  of  being  heard 
in  his  defense. 

The  provisions  of  the  revised  statutes  relative  to  contempts 
are  chiefly  a  summary  of  the  common  law  upon  that  subject. 

The  provisions  and  principles  of  both  take  especial  care 
that  the  alleged  offender  shall  have  personal  notice  of  the 
proceedings ;  that  he  shall  be  brought  in  person  before  the 
court ;  and  that  interrogatories  shall  be  propounded,  to  which 
he  shall  have  an  ample  opportunity  of  filing  answers.  Those 
proceedings  are  not  a  constituent  part  of  the  actions  in  which 
he  may  be  a  party,  but  constitute  a  quasi  criminal  prosecu- 
tion against  him  for  an  alleged  offense  not  only  against  his 
adversary  but  against  the  interests  of  justice  and  the  majesty 
of  the  law.  In  short,  it  partakes  both  of  the  nature  of  a  pri- 
vate injury  and  a  public  crime. 

Undoubtedly,  in  Yates  v.  Lansing,  (9  John.  418,)  Sena- 
tor Piatt  states  that  the  chancellor  had  a  right  to  dispense  with 
the  examination  by  interrogatories  if,  in  his  judgment,  the 
proof  by  affidavits  was  sufficient  in  itself,  and  of  such  credit  as 
that  a  denial  by  the  party  accused,  under  oath,  would  not 
countervail  the  affidavits.  Whether  this  is  sufficiently  sup- 
ported by  authority  and  principle,  or  not,  it  is  scarcely  appli- 
cable to  the  present  case.  It  was  in  fact  a  dictum.  In  Yates 
V.  Lansing  the  commitment  by  the  chancellor  did  not  come 
before  the  supreme  court  on  review,  but  incidentally,  in  an 
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action  against  the  chancellor  of  the  state  to  recover  the  pen- 
alty of  $1250  under  the  5th  section  of  the  habeas  corpus  act, 
(1  B.  L,  355^)  declaring  that  no  person,  who  shall  be  set  at 
large  upon  any  habeas  corpus,  shall  be  again  imprisoned 
for  the  same  offense,  &c.,  and  that "  if  any  person  shall  know- 
ingly recommit  or  imprison  any  person  so  set  at  large,  he 
shall  forfeit  to  the  party  aggrieved  $1250/'  The  court, 
therefore,  in  that  case,  had  no  right  to  inquire,  nor  was  it 
necessary  that  they  should  inquire,  into  the  proceedings  in 
chancery  prior  to  the  conviction.  The  court  saw  on  the  face 
of  the  return  an  adjudication  or  conviction  for  a  contempt, 
and  a  commitment  in  pursuance  of  such  conviction.  They 
were  not  bound  to  inquire  by  what  means  the  court  of  chan- 
cery arrived  at  the  adjudication ;  they  could  only  act  judi- 
cially upon  the  facts  appearing  on  the  return.  But  the  case 
before  us  is  an  appeal  from  an  order  made  on  an  application 
to  set  aside  the  commitment  against  E.  Davison,  for  irr^^- 
larity ;  and  the  alleged  grounds  of  that  irregularity  are,  that 
the  order  to  show  cause  was  not  personally  served  on  the  de- 
fendant ;  that  in  terms  the  order  was  defective ;  and  that  he 
could  not,  even  if  he  was  properly  before  the  court,  be  com- 
mitted until  interrogatories  were  filed,  and  he  should  have 
an  opportunity  of  answering  them. 

I  think  the  personal  service  of  the  order  to  show  cause,  or 
personal  appearance  in  court  in  compliance  with  it,  is  indis- 
pensable. Otherwise  a  citizen  may  be  deprived  of  one  of 
his  dearest  rights — that  of  personal  liberty — without  being 
heard,  or  even  without  being  aware  that  his  liberty  was  threat- 
ened. I  am  aware  that  in  The  Albany  City  Bank  v.  Scher^ 
merhomy  (9  Paige,  374,)  the  chancellor  says :  "  Where  the 
party  proceeds  by  an  order  to  show  cause,  copies  of  the  order 
&c.  must  be  served  on  him  or  his  solicitor  ;  and  if  the  party 
accused  does  not  appear  on  the  day  appointed,  the  court  may 
at  once  proceed  to  make  a  final  decision,  that  the  accused  has 
been  guilty  of  the  contempt  charged.''  In  that  case  inter- 
rogatories and  answers  were  filed,  and  the  question  whether 
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the  service  of  the  order  to  show  cause  on  the  solicitor  alone 
was  sufficient,  was  not  distinctly  presented ;  and  the  chancel- 
lor, in  making  the  statement  referred  to,  gave,  by  way  of 
introduction  to  the  question  before  him,  what  he  considered 
a  resume  of  the  revised  statutes,  upon  the  mode  of  bringing 
a  party  before  the  court  for  alleged  contempt.  The  5th  sec- 
tion of  title  13,  chapter  8,  part  3d,  says  the  court  shall  either 
grant  an  order  on  the  accused  party  to  show  cause  why  he 
should  not  be  punished  for  the  alleged  misconduct,  or  shall 
issue  an  attachment  to  arrest  the  party.  It  says  nothing  of 
the  mode  of  serving  the  order  to  show  cause.  Nor  does  it 
provide  that  the  service  shall  be  a  substituted  one.  Are  we 
then  to  presume,  in  a  matter  in  which  personal  liberty  is  con- 
cerned, where  a  person  is  accused  of  an  offense  which  may  be 
punished  by  incarceration  in  a  prison  for  an  indefinite  time, 
that  the  legislature  intended  a  mode  of  service  might  be 
adopted,  by  which  a  citizen  may  be  subjected  to  this  punish- 
ment without  being  heard  ?  The  presumption  is  quite  the 
other  way.  The  presumption  clearly  is  that  it  was  never  in- 
tended to  change  the  well  settled  principles  of  the  common 
law  and  of  magna  chartay  which  emphatically  declare  that 
no  man  shall  be  condemned  unheard,  But  there  is  a  pro- 
vision in  another  chapter  of  part  3d,  article  1,  title  2,  also 
relating  to  contempts,  section  10,  which  expressly  says,  "con- 
tempts committed  in  the  immediate  view  and  presence  of  the 
court  may  be  punished  summarily ;  in  other  cases  the  party 
charged  shall  be  notified  of  his  accusation,  and  have  a  reason- 
able time  to  make  his  defense.''  Is  it  a  sufficient  compliance 
with  this  provision,  that  the  service  of  the  order  to  show 
cause  may  be  on  the  attorney  or  solicitor  for  the  party  in  the 
action  ?  The  attorney  or  solicitor  is  only  authorized  to  ap- 
pear and  act  for  the  party  in  all  the  proceedings  which  cou'* 
stitute  a  part  of  the  action.  He  has  no  more  authority  to 
appear  for  the  party  in  other  proceedings,  not  forming  essen- 
tially a  part  of  the  action,  particularly  when  they  partake 
of  a  criminal  character  and  involve  his  liberty,  than  he  would 
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have  authority  to  appear  to  answer  or  plead  guilty  to  au  in- 
dictment against  his  client  for  an  assault  and  battery  com- 
mitted by  him  on  his  adversary  in  consequence  of  some  dispute 
relative  to  the  questions  at  issue  in  the  civil  action.  The 
proceeding  relative  to  the  contempt  is  a  new  proceeding,  re- 
quiring new  authority,  if  indeed  the  personal  appearance  of 
the  party  can  be  at  all  dispensed  with.  The  proper  course  to 
pursue,  if  the  party  cannot  be  served  with  an  order  to  show 
cause,  is  to  apply  for  an  attachment  against  the  party  for  the 
purpose  of  compelling  his  attendance  before  the  court,  which, 
like  the  order  to  show  cause,  is  a  preliminary  process ;  if  the 
sheriff  cannot  find  him,  alias  and  pluries  attachments  may 
be  issued  against  him ;  and  if  these  are  not  available,  in  con- 
sequence of  the  absence,  concealment  or  absconding  .of  the 
party,  the  court  has  done  all  it  could  do,  and  justice  fails,  as 
it  unfortunately  does  fail,  in  many  other  instances. 

II.  The  proceedings  are  defective  even  if  the  substituted 
service  were  permissible.  In  proceedings  of  this  nature,  the 
directions  of  the  statute  must  be  strictly  pursued.  The  or- 
der to  show  cause,  allowed  by  the  statute,  is  to  show  cause 
why  the  party  should  not  be  punished  for  the  alleged  miscon- 
duct ;  succinctly  and  plainly  specifying  the  nature  of  the  ap- 
plication. The  order  in  this  case  cites  the  defendants  to 
appear  and  show  cause  '^  why  an  attachment  should  not  be 
issued  against  them,  and  they  be  punished  for  the  alleged 
contempt  and  misconduct."  This  may  very  easily  be  under- 
stood by  the  defendant  as  meaning  that  an  attachment  would 
be  applied  for  as  preliminary  to  proceedings  for  the  punish- 
ment of  the  alleged  misconduct ;  and  he  might  justly  have 
conceived — as  the  statute  provides  when  a  party  is  brought 
before  the  court  upon  an  attachment,  that  interrogatories 
shall  be  filed  against  him,  to  which  he  would  have  the  right 
of  making  written  answers  on  oath^ — that  if  he  even  neglected 
to  appear  on  that  order  to  show  cause  he  would,  when  brought 
before  the  court  on  the  attachment,  have  an  opportunity  of 


NEW  YORK— SEPTEMBER,  1861.  HI 

Pitt  r.  DaTison. 

4 

being  heard  and  presenting  safficient  excuses  for  not  comply- 
ing with  the  decree. 

III.  Could  the  filing  of  interrogatories  be  dispensed  with, 
even  if  the  order  to  show  cause  was  correct  on  its  face,  and 
properly  served  ? 

Thei*e  are  very  few  exceptions  to  this  mode  of  procedure, 
in  the  books;  and  those  exceptions  are  confined  to  cases 
where  the  party  admits  the  misconduct,  in  open  court,  or 
where,  if  he  denied  it,  the  denial  of  the  facts  would  neverthe- 
less leave  him  guilty  of  the  offense.  But  I  doubt  whether 
under  any  circumstances,  except  in  the  cases  specified  in  the 
statute,  interrogatories  can  now  be  dispensed  with.  Those 
exceptions  are  where  the  misconduct  has  been  committed  in 
the  presence  of  the  court,  and  where  the  party  has  disobeyed 
a  subpcena  or  a  rule  or  order  for  the  payment  of  money.  The 
19th  section  of  the  act  provides  "when  any  defendant  ar- 
rested upon  an  attachment  shall  have  been  brought  into  court, 
or  shall  have  appeared  therein,  the  court  shall  cause  inter- 
rogatories to  be  filed,  requiring  his  answers  thereto.''  Now 
considering  that  the  almost  invariable  practice  under  the 
common  law  was  to  file  interrogatories  and  require  answers, 
before  the  party  could  be  finally  sentenced,  and  that  this  right 
is  as  essential  to  justice  and  liberty  when  he  appears  on  an 
order  to  show  cause,  or  in  any  other  way,  as  where  he  is 
brought  before  the  court  on  an  attachment,  it  is  safe  to  sup- 
pose that  in  all  cases,  except  those  expressly  specified,  the 
legislature  intended  that  interrogatories  should  be  filed  before 
the  party  could  be  condemned.  At  all  events  the  statute 
does  not,  where  the  proceeding  is  by  an  order  to  show  cause, 
expressly  dispense  with  this  ancient,  constitutional  and  well 
established  mode  of  procedure,  designed  for  the  protection  of 
the  personal  liberty  of  citizens. 

IV,  Were  it  not  for  the  importance  of  the  subject,  it  would 
have  been  scarcely  necessar)'  to  refer  to  the  foregoing  objec- 
tions ;  because  there  is  one  objection  remaining,  which,  if  all 
the  others  were  untenable,  would  be  undoubtedly  fatal,  and 
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that  is  that  the  court  had  no  jurisdiction  of  the  person.  The 
defendant  E.  Davison  was  never  before  the  court,  in  this  mat- 
ter. As  I  have  already  said,  it  is  a  new  proceeding ;  and  the 
personal  appearance  of  the  party,  before  he  can  be  proceeded 
against,  and  condemned,  is  as  essential  as  if  he  was  tried, 
convicted  and  sentenced  for  the  crime  of  grand  larceny. 
Among  the  indispensable  requirements  for  acquiring  juris- 
diction of  the  person,  in  a  proceeding  for  contempt,  is  the 
presence  of  the  defendant  in  court,  either  voluntarily  or  by 
compulsion,  under  process  of  attachment.  The  necessity  of 
this  is  BO  obvious  that  it  seems  scarcely  necessary  to  refer  to 
authority ;  but  to  save  the  necessity  of  quoting  a  list  of  cases 
upon  the  subject,  it  will  be  sufficient  to  refer  to  The  People 
v.  Nevins,  (1  Hill,  158.) 

The  order  of  commitment,  I  think,  should  be  set  aside  as 
irregular,  and  the  defendant  E.  Davison  be  discharged  from 
imprisonment. 

Sutherland,  J.  I  concur  in  the  conclusion  to  which  Mr. 
Justice  Clebke  has  arrived,  but  mainly  on  the  second  point 
or  ground  stated  in  his  opinion ;  that  is,  that  the  form  of  the 
order  to  show  cause  was  why  an  aUachment  should  not 
issue,  &c. 

Barnard,  J.  dissented.  The  order  of  January,  1861,  was 
final.    It  should  have  been  appealed  from. 

Order  set  aside,  (a) 

[Nsir  ToBK  Obnbbal  Tbxm,  September  16, 1S61.  Chrke,  SuOmlamd  and 
Btuma/rd,  Justices.] 

(a)  The  decree  as  finally  aetUed,  contained  a  daase  declaring  that  it  was 
made  npon  condition  that  the  defendant  should  bring  no  action  against  any 
person  or  persons  for  damages  by  reason  of  his  arrest  or  imprisonment. 
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Where  the  owner  of  a  Tessel  chartera  the  $ame  to  the  master,  for  a  certain 
period,  the  latter,  coTenanting  to  victaal  and  man  her  at  his  own  cost,  is  to 
be  deemed  the  owner  pro  hoe  tfiee,  and  like  any  other  charterer,  is  alone 
responsible  for  supplies  Aimished  for  the  intended  Toyage. 

Bat  where  the  transaction  is  not  a  positiye  chartering,  but  ^  letting  of  the 
Tessel  to  the  master  on  shares,  he  agreeing  with  the  owners  to  provide  the  . 
supplies  at  his  own  cost,  persons  famishing  the  Tessel  with  supplies  may^ 
recover  of  the  owners,  ttnless  it  appears  they  had  knowledge,  or  reasonable 
means  of  knowledge,  of  the  terms  of  the  arrangement 

The  master,  in  making  his  purchases,  is  not  restricted  to  the  port  where  the 
vessel  lies.  He  has  a  discretion  to  purchase  in  a  neighboring  port,  if  ha 
thinks  proper. 

APPEAL  from  a  judgment  rendered  on  the  verdict  of  a 
jury.  William  H.  Kenzel,  the  respondent,  on  the  let 
September,  1856,  was  a  store  keeper  in  Jersey  City,  dealing 
with  vessels.  On  that  day,  William  C.  Rogers,  whom  he 
knew  to  be  master  of  the  schooner  Moonlight,  came  into  his 
store  and  bought  an  outfit  in  provisions  for  the  schooner, 
for  a  round  voyage  he  was  about  making  to  the  West  Indies 
and  other  ports.  The  amount  of  the  bill  was  $296.88.  The 
biU  wa4|>urchased  in  the  name  of  the  vessel,  on  a  credit  of 
three  months.  Nothing  was  said  to  Eenzel,  at  the  time  of 
the  purchase  by  the  master,  about  the  master  running  the 
vessel  on  shares,  nor  did  the  plaintiff  have  any  knowledge  of 
the  fjBLCty  but  supposed  he  was  dealing  with  the  master  of  a 
vessel  in  need  of  supplies,  and  of  course,  to  that  extent,  the 
accredited  agent  of  the  owners.  At  the  time  of  the  purchase 
the  master  told  him  she  needed  such  stores,  and  told  the 
plaintiff  what  voyage  she  was  going  on.  The  vessel  lay  at 
Elizabethport  at  the  time  of  the  purchase,  and  the  goods 
were  shipped  by  the  plaintiff  to  and  received  on  the  schooner, 
and  enabled  her  to  make  her  voyage. 

It  appeared  further,  in  proof,  that  the  schooner  had  orig- 
inally been  built  for  Captain  Bogers  to  command  her,  under 
an  understanding  that  he  was  to  do  her  business.  Notwith- 
standing he  had  run  the  vessel  on  shares,  yet  he  had  been 

Vol.  XXXVII.  8 


114  OASES  IN  THE  SUPREME  COURT. 

Kenzel  v.  Kirk. 

in  the  habit  of  buying  supplies  for  the  vessel  in  ports  where 
the  owners  did  not  reside,  for  which  they  paid,  and  also  of 
having  repairs  made  on  her  for  which  the  owners  paid,  and  of 
doing  with  the  vessel  as  other  captains  did,  and  the  owners 
never  objected  to  his  ordfering  repairs  to  be  done.  It  also 
appeared  in  evidence  that  after  this  bill  whs  contracted,  all 
blithe  owners,  except  Mr.  Nelson,  who  owned  one-eighth  of  the 
vessel,  were  willing  to  pay  this  bill.  A  motion  for  a  nonsuit, 
or  dismissal  of  the  complaint,  was  denied.  The  court  ch^ged 
•  the  jury,  in  substance,  that  the  plaintiff  was  entitled  to  re- 
cover, unless  it  appeared  he  had  knowledge,  or  reasonable 
means  of  knowledge,  of  how  the  vessel  was  sailed.  The  jury 
found  a  verdict  for  the  plaintiff,  for  $344.41. 

C.  DonoTiuey  for  the  appellants.  I.  The  only  ground  or 
pretense  of  right  to  recover  here  is,  that  the  master  is-  pre- 
sumed to  be  the  agent  of  the  owners,  and  can  as  such  charge 
them.  The  presumption  fails  in  this  case,  as  the  vessel  must 
be  where  the  supplies  are  furnished,  to  raise  such  a  presump- 
tion. In  this  case  she  was  not  in  the  port  where  the  supplies 
were  furnished.  • 

II.  A  debt  can  only  be  created  and  a  defendant  charged, 
on  the  ground  that  he  or  his  agent  made  the  purchase.  In 
this  case  it  is  not  pretended  that  the  defendants  personally 
made  the  purchase.  Then,  was  Rogers  the  agent  ?  We  say 
not.  (1st.)  An  agent  must  have  an  appointment  or  author- 
ity of  the  parties  to  act  as  such.  Here  he  has  none.  (2d.)  He 
must,  in  buying,  not  be  buying  for  himself,  but  for  some  one 
else.  Here  he  bought  for  himself.  (3d.)  He  had  no  right 
or  authority  to  bind  the  defendants,  in  any  way.  (4th.)  The 
mere  fact  that  the  defendants  are  general  owners,  does  not 
charge  them.  You  must  show  the  goods  obtained  for  their 
use.  Suppose  he  had  run  away  in  the  vessel  ?  Suppose  he 
was  under  a  written  charter  ?  (5th.)  The  doctrine  that  the 
master  is  the  agent,  and  has  authority,  is  only  a  presumption 
ari'sing  on  two  facts :  first,  that  the  defendants  are  owners, 
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and  using  the  vessel ;  and  second,  that  he  is  the  master.  The 
essential  fact  that  they  are  using  the  vessel  fails.  (6th.)  Hav- 
ing the  vessel  and  sailing  her,  as  in  this  case,  he  was  substi- 
tuted for  the  owners.  (Webb  v.  Pieroe,  1  Curtia,  104. 
3  Kent's  Com.  138,  139.) 

III.  The  court  erred  in  admitting  tlie  evidence  at  folio  22. 
(1st.)  That  the  plaintiff  was  not  told  that  the  vessel  was 
sailed  on  shares.  Notice  to  the  plaintiff  is  immaterial. 
{Re&ve  V.  Davis,  lA.&E.  312.  Perry  v.  Osbom,  3  Pick. 
22.  Cutler  v.  Wisner,  6  Pick.  335.  Spout  v.  Donnelly  26 
Maine  B.  185.)  (2d.)  Admitting  the  witness  to  testify  to  his 
knowledge  of  what  Kenzel  did  not  know  as  to  such  fact. 
In  admitting  the  witness  to  state  on  whose  credit  the  goods 
were  brought.  The  court  erred  in  admitting  evidence  to 
whom  Kenzel  charged  the  goods. 

IV.  The  court  should  have  nonsuited  the  plaintiff,  or  dis- 
missed the  complaint. 

V.  Wooden  was  a  proper  perison,  and  should  have  been 
joined  as  plaintiff.    (Code,  §§  111,  117.) 

VI.  The  complaint  should  have  been  dismissed.  (Perrine 
V.  Eankinson,  6  Halstead,  181.  3  Kenfs  Com.  §  43,  p.  33, 
4ih  erf.  Rice  v.  Austin,  17  Mass.  B.  197,  206.  Muzzy  v. 
Whitney,  10  John.  226.  •  Reynolds  v.  Toppan,  15  Mass.  R. 
370.  Wool  and  Carpet  Factory,  12  Conn.  R.  69 ;  14  Pick. 
182 ;  20  Wend.  70.  Stedman  v.  Feidler,  25  Barb.  612 ; 
affirmed  by  Court  of  Appeals,  December  term.) 

VII.  The  verdict  was  against  evidence,  under  the  charge 
of  the  court.  (Ist.)  The  plaintiff  had  really  notice.  (2d.)  One 
of  the  defendants  was  his  father-in-law,  and  it  certainly  waa 
within  reasonable  exercise  of  diligence  to  have  found  out  who 
was  owner,  and  how  the  vessel  was  sailed. 

D.  McMahon,  for  the  respondent.  I.  The  master  of  a 
ship  is  the  confidential  agent  of  the  owners,  and  as  such,  in 
general,  he  appears  to  all  the  world  in  matters  relating  to  the 
usual  employment  of  the  vessel,  and  to  the  means  of  employ- 
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ing  her ;  tlie  business  of  fitting  out^  victnalling  and  manning 
the  ship,  being  left  wholly  to  his  management  in  ports  where 
the  owners  do  not  reside  and  have  no  established  agent,  and 
frequently,  also,  even  in  the  place  of  their  own  residence.  His 
character  and  situation,  therefore,  furnish  presumptive  evi- 
dence of  authority  from  the  owners  to  act  for  them  in  these 
cases;  liable,  indeed,  to  be  refuted  by  proof  that  they,  or 
some  other  person  for  them,  managed  the  concern  in  any  par- 
ticular instance,  and  that  this  fact  was  hnovm  to  thepartic^ 
ular  creditor,  or  was  of  such  general  notoriety  that  he  may 
reasonably  be  supposed  not  to  have  been  ignorant  of  it.  The 
repairs  and  supplies,  however,  must  be  such  as  a  prudent 
owner  would  have  ordered  or  assent^  to  if  present.  To  this 
extent  the  master  has  power,  it  is  insisted,  to  bind  the  own- 
ers personally,  as  well  in  the  place  where  they  reside  as 
abroad.  (1  Conhling'a  Adm.  Prac.  73,  2d  ed.  Abbott  on 
Shipping,  pt  2,  ch.  3,  §§  2,  4  Ship  Fortitude^  3  Sumner, 
228.  Patterson  v.  Chalmers,  7  B.  Monroe,  595.  Pendle- 
ton V.  Franklin,  3  Selden,  508.  The  Paragon,  Ware's  JS. 
322.  Sardy  v.  SprotU,  29  Maine,  [16  Shep.]  258.  Web- 
ster  V.  Lechamp,  4  Barn,  &  Aid,  352.)  This  principle  is 
held  by  the  court  of  appeals  in  Provost  v.  Patchin,  (5  Seld. 
235 ;)  Saxton  v.  Bead,  (Lalor's  Sup.  tcrHill  <k  Denio,  323.) 

II.  In  the  case  at  bar,  the  plaintiff's  proof  tended  to  show 
that  he  sold  the  goods  (which  were  necessaries)  at  the  re- 
quest of  the  master,  on  the  credit  of  the  vessel.  (Saxton  v. 
jRead,  Lalor,  330.)  That  he  did  not  know  that  the  ves- 
sel was  run  on  shares.  That  the  master  who  got  the  goods 
was  to  all  appearances  in  charge  and  command  of  the  vessel, 
to  the  same  extent  as  other  masters.  That  the  vessel  was 
built  for  him,  and  the  master  had  ordered  other  repairs  and 
supplies,  which  were  paid  for  by  the  owners,  without  objec- 
tion by  them,  and  seven-eighths  in  value  of  the  owners  had 
ratified  the  master's  authority  by  expressing  their  willing- 
ness to  pay  the  bill.  No  proof  was  introduced  by  ike  defend- 
ants that  masters  of  such  vessels  usually  run  on  shares.    The 
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learned  judge  below  left  the  case  to  the*  jury  on  the  distinc- 
tion taken  in  1  Conkltng's  A  dm.  2d  ed,  73,  and  by  all  the 
other  elementary  writers,  to  wit,  ^^that  in  the  absence  of  any 
notice  to  the  plaintiff  that  the  vessel  was  let  on  shares,  or  an 
opportunity  by  reasonable  care  and  caution  to  ascertain  the 
fact,  the  case  presented  would  appear  to  be  the  ordinary  one 
of  the  master  of  a  vessel  buying  goods  and  necessaries  for  a 
vessel."  (Bich  v.  Coe,  Cowper,  636.  Arthur  v.  Schr.  Cob- 
sinOy  2  Story f  94)  The  jury  found  for  the  plaintifb ;  and 
if  the  above  authorities  are  good  law,  then  the  finding  is  con- 
clusive. The  exception  taken  by  the  defendants  was  to  the 
whole  charge,  and  therefore  was  too  general.  If  any  part  of 
the  charge  was  good,  the  exception  was  pointless. 

III.  The  learned  judge  was  right  in  refusing  to  nonsuit 
when  the  motion  was  first  made,  because,  (Ist.)  All  the 
grounds  of  the  motion  went  to  the  question  of  authority  of 
William  C.  Bogers,  the  master,  to  bind  the  defendants  for 
necessaries  for  the  vessel,  which  was  one  mixed  of  law  and 
fact,  and  therefore  could  not  be  taken  from- the  jury,  conced- 
ing that  a  master  who  ran  on  shares  had  no  right  to  bind  the 
owners  for  supplies  for  the  vessel ;  yet  the  case  at  bar  went 
beyond  and  showed  these  further  and  additional  facts  on  the 
question  of  authority,  viz:  That  the  schooner  Moonlight 
was  built  for  W.  0.  Rogers  as  commander,  by  the  owners. 
That  Rogers  was  in  the  habit  of  ordering  supplies  and  re- 
pairs for  the  vessel,  which  the  owners  paid,  and  without 
objection  on  their  part.  That  seven-eighths  in  value  of  the 
owners  ratified  his  authority  in  this  purchase,  by  promising 
to  pay.  (2d.)  The  motion  made  was  a  general  one,  to  non- 
suit, as  to  all  the  defendants.  If  it  had  been  made  to  non- 
suit as  to  the  defendant  S.  C.  Nelson,  a  different  question 
might  have  been  presented. 

IV.  The  motion  to  dismiss  the  complaint  was  subsequently 
renewed  after  the  defendants'  evidence  was  in,  on  the  ground 
before  stated,  and  on  the  further  ground  that  the  tontract 
set  up  in  the  complaint  was  not  proved,  but  a  sale  by  the 
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plaintiff;  and  another  to  the  defendante  va^  attempted  to 
be  proved ;  also  that  the  plaintiff  had  not  joined  a  proper 
party  plaintiff  The  court  below  properly  refused  to  nonsuit 
(1.)  As  to  the  points  before  taken,  on  the  previous  motion, 
the  defendants'  evidence.strengthened  the  plaintiff's  case,  for 
they  did  not  prove  any  fact  in  contradiction  of  the  plaintiff's 
proof,  which  tended  to  show  the  additional  authority  given 
to  Wm.  C.  Rogers,  the  master,  adverted  to  in  the  last  point, 
which  they  might  have  done  by  putting  their  owners  on  the 
stand.  (2d.)  The  additional  ground  taken  by  the  defense 
was,  in  effect,  that  there  was  a  misjoinder  of  a  co-plaintiff, 
because  the  witness  was  not  a  clerk  of  the  plaintiff,  but  was 
in  effect  his  partner.  Conceding  this  to  be  so,  yet  the  court 
properly  refused  to  dismiss  the  complaint  on  that  ground ; 
for,  (a.)  Under  the  law  before  the  code  the  nonjoinder  of  a 
co-promisee  could  be  pleaded  in  abatement,  or  was  ground 
of  nonsuit,  under  the  general  issue,  i.  e.  in  actions  on  con- 
tracts under  seaL  (2  Starkie,  424.  Petersdor/'s  Abr.  tit. 
NoryoindeTj  752.)  The  nonjoinder  of  a  co-promissor,  however, 
could  only  have  been  taken  advantage  of  by  plea  in  abate- 
ment, and  it  was  not  ground  of  nonsuit  (4  M.  <t  S.  475. 
Fetersdorf's  Abr.  Ut  Noryoindery  753.)  (6.)  Under  the 
code  the  defect  of  parties  plaintiff  or  defendant  is  placed 
on  the  same  footing  in  one  case  as  in  the  other,  and  can 
only  be  taken  advantage  of  by  demurrer  when  apparent  on 
the  face  of  the  complaint,  (§  144,)  or  by  answer,  (§  147.) 
If  it  is  not  so  taken,  then  it  is  waived.  (  §  148.  Zabriakie 
V.  Smith,  3  KemaUy  322,  336.  Mayhew  v.  Robinson^  10 
How.  Pr.  Rep.  162.  Ingraham  v.  Baldwin,  12  Barb.  9. 
Abbe  V.  Clarke,  31  id.  238.  Baggott  y.  Bovlger,  2  Duer,  - 
160,  650.)  (c.)  But  it  is  contended  by  the  defense  it  is  a 
variance  in  the  plaintiff's  contract,  as  alleged  and  proved, 
to  which  we  reply,  1st.  The  evidence,  such  as  it  is,  was 
brought  out  on  the  cross-examination  by  the  defense.  It  was 
their  evidence.  The  plaintiff's  evidence  showed  the  contract 
of  sale  to  have  been  made  by  Eenzel  alone,  so  that  on  the 
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plaintiff's  and  defendants'  evidence,  thus  opposed,  the  court 
could  not  nonsuit.  The  case  must  be  submitted  to  the  jury ; 
and,  in  submitting  it  to  the  jury,  it  was  the  duty  of  the  de- 
fense to  have  requested  the  court  to  charge  on  that  point, 
in  order  to  avail  themselves  of  it.  This  they  failed  to  do. 
2d,  But  suppose  no  objection  to  have  been  taken  in  form,  in 
proper  time,  yet  if  it  is  good  on  the  ground  of  variance,  of 
what  effect  is  section  148,  which  provides  that  the  defense 
waives  it  by  not  taking  it  by  demurrer  or  answer.  Can  the 
defense  have  an  indirect  benefit  of  such  a  point  when  they 
could  not  have  it  directly  under  section  148  ?  3d.  Then,  if  it 
be  considered  a  variance,  it  is  not  one  which  misled  the  de- 
fendants, and  under  section  169  maybe  disregarded,  or  might 
have  been  amended  at  once  or  treated  as  so  done.  (Keeae  v. 
FtUlertony  1  Code  Rep.  52.  Depeyster  v.  Wheeler ^  1  Sand/. 
719.)  ((2.)  The  objection,  however,  we  claim  to  be  unten- 
able in  fact.  The  witness.  Wooden,  shows  that  the  business 
was  conducted  in  the  name  of  the  plaintiff  That  as  his 
salary  he  drew  so  much  a  year,  and  was  compensated  by  a 
certain  proportion  of  the  profits — a  common  mode  of  com-, 
pensating  clerks  in  the  city  of  New  York — but  it  did  not 
appear  that  he  was  to  share  in  the  losses,  nor  that  the  con- 
cern made  any  profits ;  and  his  statement  that  he  was  inter- 
ested in  the  goods  and  business  of  the  store,  is  explain^  by 
his  subsequent  testimony,  which  shows  the  nature  of  his 
interest,  and  whigh  is  lastly  adverted  to. 

y.  The  defendant  did  not  explain,  by  evidence  or  other- 
wise, what  was  meant  by  a  '^  running  on  shares/'  For  all  that 
appeared  in  the  case,  the  master  had  all  the  independent 
.authority  of  other  masters.  They  had  left  the  master  in 
the  imcontrolled  operation  of  the  vessel,  sent  him  out  into 
the  world  clothed  with  apparent  authority,  and  because  a  loss 
ensued  by  his  mismanagement  they  seek  to  bring  that  conse- 
quence, not  on  themselves,  but  on  those  who  dealt  with  their 
agent  in  good  faith,  without  notice  of  his  restricted  authority. 
We  submit  that  it  would  be  a  subversion  of  well  defined 
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legal  principles  to  say  that  the  mere  proof  of  "  running  on 
shares/'  without  bringing  it  home  to  the  seller  of  the  goods 
at  the  time  of  the  sale,  is  to  relieve  them  from  the  conse- 
.quences  of  the  master's  ^action.  Public  policy  and  the  true 
interests  of  conmierce  demand  that  the  rule  herein  contended 
for  should  be  preserved. 

VI.  It  is  no  objection  that  the  vessel  (the  Moonlight)  was 
not  lying  at  Jersey  City  at  the  time  the  supplies  were  got, 
but  was  at  Elizabethport.'  (Lalor^B  Sup.  323.  5  Selden, 
235.)  She  was  in  conterminous  waters,  and  in  the  same 
state.  She  needed  the  supplies.  Even  if  it  were  an  objec- 
tion, the  defense  did  not  raise  it  on  a  motion  for  nonsuit,  or 
by  way  of  a  request  to  chaise.  He  stated  it  only  as  a  reason 
why  the  plaintiff's  charge  in  the  books  should  not  be  intro- 
duced. It  was  one  which  properly  ought  to  have  been  raised 
in  the  manner  before  adverted  to.  It  was  not  an  objection 
that  went  to  the  introduction  of  testimony,  but  was  one  that 
went  to  its  effect  when  introduced. 

By  the  Court,  Clerks,  P.  J.  It  will  not  be  disputed,  I 
presume,  if  the  owner  charters  his  vessel  to  the  master  for  a 
certain  period,  he,  covenanting  to  victual  and  man  her  at  his 
own  cost,  is  to  be  deemed  the  owner  pro  hac  vice,  (Hallett 
V.  Col.  Ine.  Co.j  8  John.  272 ;)  and  he,  like  any  other  char- 
terer under  similar  circumstances,  is  alone  responsible  for 
supplies  furnished  for  the  intended  voyage.  But  it  is  con- 
tended, on  behalf  of  the  plaintiff,  where  the  transaction  is 
not  a  positive  chartering,  but  a  letting  of  the  vessel  on  shares, 
although  the  master  engaged  with  the  owners  to  provide  the 
supplies  at  his  own  cost,  that  the  owners  are  still  liable,  un- 
less the  person  from  whom  they  are  purchased  is  aware  of 
the  arrangement. 

The  distinction  taken  by  the  elementary  writers  seems  to 
be  very  frequently,  though  not  invariably,  recognized.  It  is 
laid  down  by  them  that  in  the  absence  of  any  notice  to  the 
plaintiff  that  the  vessel  was  let  on  shares,  or  of  an  opportu- 
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nity  by  reasonable  care  and  caution  to  ascertain  the  £Etct,  the 
case  would  appear  to  be  the  ordinary  one  of  the  master  of  a 
vessel  buying  necessary  cmpplies  for  the  voyage. 

The  charge  of  the  judge  was  in  conformity  with  this  rule, 
which,  I  think,  is  tenable  on  principle  and  the  weight  of  au- 
thority. Indeed  the  evidence  would  have  authorized  him  to 
charge  still  more  favorably  for  the  plaintiff  The  master,  in 
his  deposition,  testifies  that  he  ran  the  vessel  on  shares ;  that 
he  was  to  receive  one  half  the  earnings,  and  to  pay  one  half 
the  disbursements.  This  seemed  to  have  made  it  a  joint 
concern.  The  owners,  even  as  between  them  and  the  mas- 
ter, were  to  be  liable  for  one  half  of  the  disbursements  in- 
curred, it  is  to  be  presumed,  either  ]for  repairing,  or^nanning, 
or  for  furnishing  supplies.  To  be  sure,  he  says,  in  answer 
to  the  question,  "  Who  was  to  provision  the  vessel  ?"  that 
he  was.  Yet  as  provisioning  was  certainly  a  part  of  the  dis- 
bursements, and  as  he  expressly  says  one  half  the  disburse- 
ments were  to  be  defrayed  by  the  owners,  I  cannot  believe 
that  he  meant  to  say  that  he  was  to  provision  the  vessel  ex- 
clusively out  of  his  share,  at  his  own  expense ;  but  that  it 
was  to  be  done  'through  his  agency  and  personal  attention. 
It  also  appears  from  his  testimony  that  the  owners  dismissed 
the  master  at  Key  West,  and  that  they  took  possession  of 
the  vessel,  and  of  the  stores  purchased  of  the<  plaintiff,  which 
remained  unconsumed.        •  . 

When,  in  addition  to  this,  we  consider  that  the  credit  was 
expressly  given  to  the  vessel ;  that  there  was  nothing  in  the 
transaction  to  induce  the  plaintiff  to  suppose  that  there  was 
any  special  arrangement  between  the  owners  and  master ; 
that  he  had  ordered  repairs  which  were  paid  for  without  ob- 
jection by  the  owners,  and  that  seven-eighths  of  them  in 
value  had  ratified  the  master's  authority,  by  expressing  their 
willingness  to  pay  this  demand,  I  think  if  the  judge  erred  at 
all,  it  was  in  not  telling  the  jury  that  there  was  no  testimony 
in  the  case  to  exempt  the  owners  from  their  general  liability. 
.  With  regard  to  the  objection  that  the  stores  were  pur- 
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cliaoed  in  Jersey  City,  instead  of  Newark,  I  am  not  aware 
that  the  .master  is  restricted  in  his  purchases  to  the  port 
where  the  yessel  lies.  He  has  a  discretion  to  purchase  in  a 
neighboring  port  if  it  is  more  convenient  for  him  to  do  so, 
and  if  he  can  deal  there  more  advantageously  for  the  owners. 
Of  this  he  is  the  judge. 

The  other  objections  are  equally  untenable.    The  judg- 
ment should  be  affirmed,  with  costs. 

[Nbw  Tork  General  Tbbx,  November  4, 1861.    Gierke,  Sutherland  and 
MuUin,  Justices.] 
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f  Where  goods  have  been  8hipi)ed  in  the  name  of  a  party  not  the  real  owner, 
and  have  afterwards  been  seized  or  taken  by  authority  of  law,  from  the 
posseaeion  of  the  carrier,  on  process  against  the  true  owner,  the  carrier 
may,  in  an  action  brought  by  the  shipper  or  his  assigns,  to  recover  the 
value  of  the  goods,  give  evidence  of  these  facts  and  that  the  goods  so 
shipped  belong  to  the  party  against  whom  the  process  was  issued,  whereon 
the  goods  were  taken. 

Such  a  case  is  an  exception  to  the  general  rule  that  the  bailee  or  carrier  can- 
not be  heard  to  deny  the  title  of  the  bailor  or  shipper. 

The  rule  of  damages  for  the  non-delivery  of  goods  so  seized  or  taken,  is  their 
value  at  ^he  place  of  delivery. 

MOTION  for  a  new  trial  upon  exceptions  taken  at  the 
circuit.  The  action  was  brought  hj  the  plainti£&,  as 
assignees  of  William  H.  Boyd,  to  recover  the  value  of  two 
boxes  of  books,  shipped  by  said  Boyd  at  New  York,  on  one 
of  the  defendant's  •  steamers,  to  be  delivered  to  him  or  his 
assigns  at  New  Orleans,  and  which  they  failed  to  deliver  pur- 
suant to  the  bill  of  lading.  Except  the  fact  of  the  ship* 
ment  of  the  two  boxes  and  the  issuing  the  bill  of  lading, 
the  defendant  put  in  issue  all  the  allegations  of  the  com- 
plaint.   The  principal  exception  in  the  case  was  to  the  ex- 
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elusion  by  the  court  of  the  matters  contained  in  the  second 
defense.  This  defense  was,  in  substance,  that  the  property 
in  &ct  belonged  to  A.  Mjgatt  &  Co.,  and  was  intended  on  its 
shipment  to  reach  them ;  that  when  the  books  reached  New 
Orleans  they  were  taken  out  of  the  possession  of  the  defend* 
ants,  under  attachment  process  against  one  of  the  members 
of  the  firm  of  Mygatt  &  Co.  The  court  excluded  proof  of 
the  matters  thus  set  forth,  holding  that  they  did  not  con- 
stitute a  defense.  The  court  charged  the  jury,  among  other 
things,  that  the  contract  between  the  plaintiffs  and  the  de- 
fendant was  evidenced  by  the  bill  of  lading ;  that  the  jury, 
in  determining  the  value  of  the  merchandise  in  question, 
might  consider  the  cost  of  the  same  an  element  of  value,  but 
were  not  limited  to  the  cost  of  the  one  thousand  copies ;  that 
the  plaintiffis  were  entitled  to  recover  the  value  of  the  goods 
at  the  place  of  delivery.  The  counsel  for  the  defendant  ex- 
cepted to  the  charge  that  the  plaintiffs  were  entitled  to  re- 
cover, and  also  to  the  charge  that  the  plaintiffs  were  entitled 
to  recover  the  value  of  the  goods  at  the  place  of  delivery, 
and  also  to  the  charge  that  the  plaintiffs  were  not  limited  to 
the  cost  of  the  goods  to  Boyd>  their  assignor.  The  jury 
found  a  verdict  for  the  plaintiffs  in  the  sum  of  $11194.27, 
being  the  value  of  the  books  at  one  dollar  each,  less  the 
freight.  And  the  court  thereupon  ordered  the  exceptions  to 
be  heard  in  the  first  inptance  at  the  general  term,  with  a 
stay  of  proceedings  on  the  verdict  until  the  hearing'  and  de- 
cision of  the  court  on  the  exceptions. 

JE.  S.  Van  WinJOe^  for  the  plaintiffs. 

A.  J.  Vanderpoelf  for  the  defendant. 

By  the  Gourt,  Leonard,  J.    At  the  trial,  the  defendant 

•offered  to  introduce  evidence  to  prove  that  the  property  in 

question  did  not  belong  to  the  shipper,  but  to  the  firm  of 

Mygatt  &  Co.,  and  that  it  had  been  taken  from  their  pos- 
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Bession  at  New  Orleans^  its  place  of  destination,  under  an 
attachment  i^ainst  that  firm,  issued  out  of  a  court  in  that 
city,  in  behalf  of  a  creditor.  The  dejfendant  had  received 
the  property  at  New  York,  on  board  one  of  its  vessels,  and 
delivered  a  bill  of  lading  therefor  to  Boyd,  the  shipper,  who 
having  failed  to  obtain  the  property  from  the  defendant  at 
New  Orleans,  transferred  the  bill  of  lading  and  the  cause  of 
action  for  the  non-delivery  of  the  property  to  the  plaintifis, 
who  bring  this  action. 

The  evidence  so  offered  by  the  defendant  was  excluded  by 
the  judge,  and  the  defendant's  counsel  duly  excepted  to  the 
ruling. 

The  general  rule  no  doubt  prevails  that  a  bailee  or  carrier 
i  cannot  dispute  the  title  of  the  bailor  or  shipper. .  The  au- 
thorities cited  by  the  learned  counsel  for  the  plaintiffs  iuUy 
establish  this  position.  This  general  principle  is  subject  to 
several  exceptions.  A  person  having  a  paramount  title  may 
claim  his  property  from  the  bailee  or  carrier,  where  it  has 
been*  taken  from  him  by  felony,  force  or  fraud,  or  where  the 
bailor  or  shipper  is  a  mere  agent  for  the  owner ;  and,  unless 
the  bill  of  lading  or  evidence  of  ownership  has  passed  into 
the  hands  of  a  bona  fide  purchaser,  even  in  cases  where  the 
owner  has  voluntarily  parted  with  the  possession  of  his  goods 
to  a  purchaser,  he  may  rescind  the  sale,  and  reclaim  his 
goods  from  the  bailee  or  carrier,  ifiee  Wilson  v.  Anderton, 
1  Barn.  &  Adol.  450.) 

If  goods  are  taken  from  a  bailee  or  carrier  by  authority  of 
law,  in  any  case  coming  within  these  exceptions,  there  is  no 
doubt  that  it  is  a  good  defense  to  an  action  by  the  biilor  or 
^^ shipper,  for  a  non-delivery,  f  The  rule  relied  on  by  the  plain- 
tiffs will  not  protect  goods  received  by  a  bailee,  from  an  ex- 
ecution against  the  person  depositing  them ;  and  the  bailee 
in  such  case  will  have  a  good  defense  against  the  claims  of 
the  bailor.  -  {Angell  on  Carriers,  §  337,  a\  18  Verm.  B.  186. 
Hotter,  79.) 
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In  the  present  case  the  attachment  was  not  against  the 
shipper  of  the  goods^  bat  there  can  be  no  valid  distinction 
between  the  case  of  an  attachment  or  execution  against  the 
true  owner  of  the  goods^  and  like  process  against  the  bailor 
or  shipper.  The  tme  owner  may  claim  his  goods  from  the 
bailee^  and  if  delivered  on  such  claim  under  authority  of  the 
law,  as  we  have  seen,  the  bailee  may  plead  it  in  bar.  The 
creditor  of  the  shipper  may  also  by  execution  take  his  debt- 
or's goods  from  the  bailee,  and  the  bailee  may  on  that  ground 
defend  himself  from  suit  by  the  shipper. 

The  principle  extends  equally  to  the  case  of  goods  taken 
from  the  bailee  or  carrier  on  execution  against  the  trtle 
owner,  who  might  himself  take  them  by  process  of  law  from 
the  baUee,  notwithstanding  the  claim  of  the  nominal  or 
fictitious  shipper.  .  The.  judge  erred  at  the  trial,  in  this 
respect.  There  should  be  a  new  trial,  with  costs  to  abide 
the  event. 

The  question  of  value  was  properly  put  to  the  jury  by  the 
charge  of  the  judge.  The  inquiry  to  the  witnesses  should 
have  been  as  to  the  value  of  the  property  at  the  place  where 
it  was  taken. 

New  trial  granted. 

[Nxw  YoBK  Gbvbbal  Tkbk,  February  8, 1862.  Ingrahamf  Lwnard  and 
(^erke,  Justices.] 
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The  People,  ex  rel,  Ralph  Noble,  v«.  The  Board  of  Com- 

MISBIONEBS,  OF  PiLOTS. 

The  28(1  section  of  the  pilot  law  giving  ample  remedy  to  any  pilot  of  the  port 
of  New  York  who  shall  have  been  suspended,  by  aa  appeal  to  the  Board  of 
Commissioners  of  Pilots,  for  a  rehearing,  a  eerUorari  will  not  be  granted, 
imtil  that  remedy  has  been  exhausted. 

THIS  was  an  appeal  from  an  order  made  at  a  epecial  term, 
superseding  a  common  law  writ  oi  certiorari.  The  writ 
was  issued  to  the  Board  of  Commissioners  of  Pilots,  com- 
manding them  to  certify  their  record  and  proceedings  in  sus- 
pending the  relator  from  acting  as  a  pilot  of  the  port  of  New 
York.  The  relator,  Ralph  Noble,  is  one  of  the  Sandy  Hook 
pilots,  licensed  by  the  Board  of  Commissioners  of  Pilots,  pur- 
suant to  the  authority  conferred  on  them  by  the  "  Act  to  pro- 
vide for  the  licensing  and  goTemment  of  the  pilots,  and 
regulating  pilotage  of  the  port  of  New  York,"  passed  June 
28,  1853.  (2  R,  S.  429,  5th  ed.)  Noble  was  suspended  by 
resolution  of  the  board,  passed  November  26,  1861,  for  hav- 
ing improperly  taken  away  from  Stephen  Stokes,  a  New  Jersey 
pilot,  the  U.  S.  ship  "  Constitution"  and  collected  the  pilot- 
age, amounting  to  $112,  and  refusing  to  refund  the  amount, 
pursuant  to  an  order  of  the  board  made  July  16, 1861.  The 
Board  of  Commissioners  of  Pilots  of  New  York  are  authorized 
to  make  and  enforce  rules  and  regulations  for  the  government 
of  the  pilots  licensed  by  them,  to  declare  and  enforce  forfeit- 
ures of  pilotage  on  mismanagement  or  neglect  of  duty  by  any 
pilot,  and  to  suspend  any  pilot,  during  their  pleasure,  for  der- 
eliction of  duty  or  disobedience  of  their  rules.  (Pilot  Act, 
1853,  §§  JL2, 13.)  Sections  24  and  25,  of  the  same  act,  pre- 
scribe the  mode  of  proceeding  in  case  of  complaints  made  in 
writing  against  any  pilot,  and  for  a  notice  of  five  dajrs,  speci- 
fying the  complaint,  to  be  served  personally  on  the  pilot,  re- 
quiring him  to  appear  before  the  board  and  answer,  &c.. 
Section  23  provides  for  an  appeal  to  the  board  of  commis-  , 
sioners  for  rehearing,  in  case  of  suspension  of  any  pilot,  and 
authorizes  the  board,,  on  such  rehearing,  to  review  and  confirm 
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or  reverse  their  previous  decision.  By  act  of  congress  of 
March  2, 1837,  (5  U.  S.  Stat  at  Large,  p.  153,)  the  New 
Jersey  pilots  have  equal  privileges  with  the  New  York  pilots 
on  the  waters  forming  the  boundaries  of  the  two  states. 
There  is  no  distinction  as  to  the  powers  and  duties  of  branch 
pilots  or  deputy  pilots  under  the  pilot  law  of  New  Jersey. 
Regulation  No.  10  of  the  pilot  commissioners  is  as  follows  : 
^^  No  pilot  shall  by  any  unfair  means  or  by  a  reduced  rate 
take  a  vessel  from  another  pilot ;  and  in  case  of  his  so  doing, 
shall  forfeit  to  the  pilot  displaced  the  full  amount  of  the  pi- 
lotage." The  return  and  amended  return  of  the  commission- 
ers of  pilots  to  the  certiorari  showed  that  complaint  in  writing 
was  made  against  Noble  by  the  president  of  the  board  of 
New  Jersey  commidsioners,  on  behalf  of  Pilot  Stokes,  charg- 
ing Noble  with  unfairly  taking  away  from  Stokes  the  U.  S. 
ship  Constitution.  The  complaint  was  received  by  the  New 
York  board  July  9,  1861.  Noble  appeared  on  the  16th  July 
and  made  a  statement  of  the  facts,  which  was  reduced  to  writ- 
ing by  the  secretary  of  the  board,  signed  by  Noble  and-  sub- 
mitted as  his  defense.  Stokes  made  his  statement,  and  the 
board  decided  that  Noble  was  not  justified  in  taking  the  ship, 
and  that  he  was  bound  to  refund  the  pilotage  to  Stokes.  On 
the  29th  October,  1861,  Noble  was,  by  order  of  the  board,  no- 
tified to  appear  before  them  on  the  5th  November,  1861,  which 
he  did,  and  he  then  refused  to  pay  over  the  pilotage.  On  the 
12th  November,  1861,  Stokes  made  a  written  complaint  to  the 
board  that  he  hadr  caused  demai)d  to  be  made  on  Noble  for 
the  amount  of  the  pilotage,  and  that  he  refused  to  pay  it 
over  to  him.  Noble  was  thereupon  served  with  notice  to  ap- 
pear before  the  board  on  the  19th  November,  1861,  and  show 
cause  why  his  license  should  not  be  revoked ;  the  notice  spe- 
cified the  complaint,  and  was  served  personally  on  the  13th 
November.  Noble  appeared  and  reiterated  his  refusal,  and 
^the  board,  after  waiting  a  week  longer,  finally,  on  the  26th 
November,  1861,  suspended  him.  He  made  no  appeal  for  a 
rehearing,  as  provided  in  §  23  of  the  law.    After  the  first  re-» 
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turn  to  the  writ,  a  motion  was  made  for  a  further  return  to 
bring  up  the  written  complaint  and  notices,  and  certain  mat- 
ters of  fact  and  testimony.  The  motion,  after  a  hearing 
before  Justice  Leonard,  was  granted  as  to  producing  the 
written  complaint,  notices,  &c.,  and  in  all  other  respects  de- 
nied. There  was  no  appeal  from  this  order.  On  the  hear- 
ing before  Justice  Ingraham  on  the  further  return,  the  writ 
was  superseded  and  judgment  ordered  for  the  defendants. 

Flanagan  dk  Gumminga,  for  the  appellant. 

Wm.  AUen  Buttery  for  the  respondents. 

By  the  Courts  Barnard,  J.  Section  23  of  the  pilot  law 
gives  the  relator  ample  remedy  by  appeal  for  a  rehearing,  to 
the  commissioners.  We  cannot  assume  that  that' body  will 
necessarily  adhere  to  their  previous  decision;  but  on  the 
contrary  must  assume  that  if  that  body  is  convinced^  on  a 
rehearing,  that  the  former  proceedings  were  irregular,  or  that 
the  former  decision  was  erroneous  either  upon  the  facts  or  the 
law,  it  wiU  promptly  reverse  its  former  decision.  This  rem- 
edy of  a  rehearing  being  given,  the  writ  of  certiorari  should 
not  be  granted  till  such  remedy  has  been  exhausted. 

Order  affirmed,  with  $10  costs. 

.  [Nbw  York  OnrsBAL  Txbm,  May  5, 1862.  Ingrahcm^  Lwnaird  and  Bofr* 
nard,  JnsUoes.]  • 
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The  code  pennits  a  demurrer  to  an  answer  only  where  it  contains  new  matter. 
A  simple  denial  of  the  allegations  of  the  complaint  is  not  within  the  pro- 
vision. 

A  denial  may  be  sham,  frivolons  or  immaterial.  In  snch  a  case  the  plaintiff 
may  bring  the  question  before  the  court  summarily  by  motion,  but  it  is  not 
a  ground  of  demurrer. 

In  an  action  against  a  savings  bank,  by  the  assignee  of  a  depositor,  to  recover 
the  sum  deposited,  the  defendant  cannot  set  up,  as  a  defense,  that  the  de- 
posit is  the  proceeds  "of  securities  belonging  to  third  parties,  which  the  de- 
positor obtained  and  fhiudulently  convertSsd,  and  that  such  third  parties 
have  notified  the  defendant  of  those  Ikcts  and  that  they  claim  the  deposit  as 
their  property. 

A  debtor  cannot  be  permitted,  by  plea  or  answer,  to  volunteer  the  protection 
of  the  claims  of  those  with  whom  he  has  had  no  dealings,  to  defeat  his  lia- 
bility for  the  performance  of  his  contract 

APPEAL  from  an  order  made  at  a  special  term  allowing 
the  demurrer  of  the  plaintiff  to  the  defendant's  answer, 
with  leave  to  the  defendant  to  serve  an  amended  answer. 
The  plaintiff  alleged  in  the  complaint  that  the  defendant 
was  and  is  a  corporation  duly  created  under  the  laws  of  the 
sta^e  of  New  York.  That  on  or  about  the  seventeenth  day 
of  March,  I860,  Anders  Larsson  deposited  with  the  defend- 
ant the  sum  of  twenty-two  hundred  dollars,  which  sum  the 
defendant  promised  and  agreed  to  repay  to  said  Larsson  per- 
sonally, or  on  his  order  in  writing,  and  upon  the  production 
of  the  book  delivered  by  the  defendant  to  said  Larsson  at  the 
time  such  deposit  was  made,  numbered  81,342,  and  in  which 
the  amount  of  such  deposit  wae  entered  to  the  credit  of  said 
Larsson.  That  afterwards,  and  on  or  about  the  eighteenth 
day  of  April,  1860,  the  said  Anders  Larsson  drew  his  certain 
draft  upon  the  defendant,  bearing  date  on  that  day,  whereby 
he  directed  the  defendant  to  pay  to  B.  H.  Lowrey,  Esq.,  or 
order,  the  said  sum  of  twenty-two  hundred  dollars,  and 
charge  book  81,342,  and  delivered  said  draft  and  book  to  said 
B.  H.  Lowrey  j  that  the  said  B.  H.  Lowrey  duly  indorsed 
Vol.  XXXVIL  9 
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said  draft ;  that  the  said  draft  and  book  81,342  were  duly 
presented  to  the  defendant,  at  the  city  of  New  York,  for  pay- 
ment and  payment  demanded,  which  was  refused,  and  the ' 
said  draft  has  not  been  paid ;  that  the  said  sum  of  twenty- 
two  hundred  dollars  was  duly  assigned,  and  the  said  draft 
and  book  were  duly  transferred  and  delivered  to  the  plaintiff; 
that  the  plaintiff  is  the  lawful  owner  of  said  sum  of  twenty- 
two  hundred  dollars,  and  the  holder  6f  said  book  and  draft, 
and  the  defendant  is  indebted  to  him  in  the  sum  of  twenty- 
two  hundred  doUars,  with  interest  thereon  from  the  seven-  . 
teenth  day  of  March,  1860,  which  the  plaintiff  claimed,  and 
for  which  he  demanded  judgment  against  the  defendant. 

The  defendant  by  its  answer  alleged  that  it  had  no  knowl- 
edge or  information  sufficient  to  form  a  belief,  as  to  whether 
Anders  Larsson,  the  depositor  named  in  the  complaint,  or 
B.  H.  Lowrey  therein  named,  or  the  plaintiff  in  this  action, 
or  either  of  them,  was  ever  the  lawful  owner  of  the  moneys 
referred  to  in  the  said  complaint,  and  the  defendant  denied 
the  several  allegations  in  that  behalf  mentioned  and  set  forth 
in  the  said  complaint.  And  for  another  and  separate  defense 
the  defendant  alleged,  on  information  and  belief,  that  Pehr 
Erik  Larsson,  Anders  Olssen,  Anders  Olssen,  jun.,  Lars  Lars- 
son,  Lars  Ersson  and  Martin  Janson,  severally  residing  at  or 
near  Orebro,  in  the  kingdom  of  Sweden,  are  the  lawful  own- 
ers of  the  moneys,  for  the  recovery  of  which  this  action  is 
brought,  and  claim  the  same.  And  that  the  said  claim  and 
ownership  of  the  said  Pehr  Erik  Larsson,  Anders  Olssen,  An- 
ders Olssen,  jun.,  Lars  Larsson,  Lars  Ersson  and  Martin  Jan- 
son, is  founded  upon  the  following  state  of  facts,  viz :  That 
the  said  Anders  Larsson,  on  or  about  the  first  day  of  Janu- 
ary, 1860,  being  wholly  insolvent,  though  reputed  to  be 
possessed  of  large  means  and  enjoying  general  credit  and 
confidence,  resolved  on  leaving  his  residence  at  or  near  Ore- 
bro, in  the  kingdom  of  Sweden,  and  absconding  to  the  United 
States  of  America ;  that  before  doing  so  he  fraudulently  ob- 
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tained  from  the  said  Pehr  Erik  Larsson,  and  the  other  claim- 
ants above  named,  under  various  pretenses,  the  possession  of 
*  sundry  securities,  notes  or  bonds,  belonging  to  them  respect- 
ively, which  he  fraudulently  and  wrongftiUy  converted  into 
money,  and  thereupon  secretly  brought  with  him  to  the  city 
of  New  York ;  that  he  brought  with  him  fix)m  Sweden  no 
funds  or  property  of  any  description,  except  the  proceeds  of 
said  fraudulent  conversion  of  the  property  of  the  said  Pehr 
Erik  Larsson,  and  ilM  other  claimants  above  named,  and 
that  the  moneys  claimed  in  this  action  are  the  identical  funds 
so  fraudulently  obtained  by  him  as  aforesaid,  and  that  the 
said  Pehr  Erik  Larsson  and  the  said  other  claimants  have 
given  notice  of  these  facts  to  the  defendant,  and  have  claimed 
and  do  claim  the  same  as  their  property,  from  this  defendant. 
And  for  a  further  and  separate  defense,  the  defendant  de- 
nied all  knowledge  or  information  sufficient  to  form  a  belief 
whether  the  said  Anders  Larsson  drew  the  draft  mentioned 
in  the  said  complaint,  or  whether  the  same  was  indorsed  or 
presented  to  this  defendant  as  therein  mentioned,  and  denied 
the  allegations  in  that  behalf  made  in  the  complaint. 

The  plaintiff  demurred  separately  to  each  of  the  defenses 
set  up  in  the  answer,  on  the  ground  that  upon  its  face  it  does 
not  constitute  a  defense. 

M.  S.  Bidwell^  for  the  appellant. 

J.  C7.  Smithy  for  the  plaintiff. 

By  the  Court j  Leokabd,  J.  The  code  permits  a  demur- 
rer to  an  answer  only  where  it  contains  new  matter.  A  sim- 
ple denial  of  the  allegations  of  the  complaint  is  not  within 
the  provision.  (Cbcfc,  §  153.)  A  denial  may  be  sham,  friv- 
olous or  immaterial.  In  such  case  the  plaintiff  may  bring 
the  question  before  the  court  summarily  by  motion,  but  it  is 
not  a  ground  of  demurrer.    The  demurrer  to  the  first  de- 
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fense  is  therefore  not  well  taken,  and  the  order  appealed  from 
must,  to  that  extent,  be  reversed. 

The  demurrer  to  the  second  defense  presents  an  entirely 
different  question.  The  plaintiff  is  the  assignee  of  a  depos- 
itor in  the  defendant's  bank.  The  defendant  alleges  that 
the  deposit  is  the  proceeds  of  sundry  securities  belonging  to 
Pehr  Erik  Larsson  and  others,  which  the  depositor  obtained 
and  fraudulently  converted  into  money,  and  that  Pehr  Erik 
Larsson  &c.  have  notified  the  defendant  of  these  facts,  and 
that  they  claim  the  deposit  as  their  property. 

It  must  be  conceded  on  authority,  as  insisted  by  the  de- 
fendant, that  the  claim  of  the  depositor  is  a  chose  in  action 
and  not  a  bailment,  {Chapman  v.  WkitCy  2  8eld.  412,  417. 
Dottmes  v.  The  Phoenix  Banky  6  Hill^  297.)  The  rule  which 
forbids  a  bailee  to  deny  the  title  of  his  bailor  is  not  applica- 
ble. No  principle  of  law  can  however  be  found  which  per- 
mits a  debtor  for  goods  sold,  or  for  money  lent  or  deposited, 
to  set  up,  as  a  defense  against  the  claim  of  his  creditor,  that 
his  title  to  the  goods  sold,  or  money  lent  or  deposited,  is  de- 
fective or  wrongful.  That  question  is  of  no  concern  to  the 
purchaser  or  borrower,  unless  the  third  party  who  claims  to 
have  been  despoiled  of  his  goods  or  money  will  proceed,  by 
process  of  law,  to  enforce  his  rights.  It  can  never  be  per- 
mitted that  a  debtor  may  volunteer,  by  plea  or  answer,  the 
protection  of  the  claims  of  those  with  whom  he  has  had  no 
dealings,  to  defeat  his  liability  for  the  performance  of  his 
contracts. 

The  law  forbids  the  defendant  to  interplead,  because  these 
third  parties  are  not  in  privity  with  the  depositor,  but  were 
claiming  by  a  hostile  and  superior  title.  (Fletcher  v.  Troy 
JSavinga  Bank^  14  How.  Pr.  B.  383.  Shaw  v.  Coster^  8 
Paige,  343.    Aarvm  v.  Mwood,  11  id.  365.) 

It  would  be  a  mere  evasion  to  permit  the  defendant  to  in- 
terpose such  rights  of  third  parties  as  a  defense,  which  they 
are  prohibited  from  alleging  as  grounds  for  an  interpleader. 
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The  pretended  claimants  have  shown  no  wish  to  enforce  their 
claiins  against  th&  depositor,  if  any  they  have. 

The  order  appealed  from  should  be  a£Snned  as  to  the  se- 
cond defense,  without  costs. 

[Nbw  Tobk  Gbsbbal  Tbbx,  May  6, 1862.    Ingrdhamj  Leoiuxrd  and  JZom^ 
JfcttnM,  Jofltices.] 


Wetmobb  vs.  Bbown  and  others.  • 

A  trostee,  who  holds  the  UUe  to  property  by  conyeyance  from  a  debtor  or  bor- 
rower of  money,  in  trust  to  secure  a  creditor  or  lender,  where  no  compen- 
sation is  provided  in  the  conveyance,  and  no  service  is  performed,  or  liability 
incurred,  by  the  trustee,  mider  his  powers  in  the  deed,  and  no  request  to 
act  as  trustee  is  made  by  the  borrower,  can  have  no  tecoorse  to  the  bor« 
rower  or  debtor  by  action  for  commissiox»  or  compensation,  although  the 
trustee  accepted  the  trost,  if  the  original  demand  so  secured  has  been  vol- 
untarily paid  by  the  debtor,  without  any  resort  to  the  security. 

In  case  the  trustee  has  advertised  the  property  for  sale,  and  incurred  expenses 
and  rendered  services  in  respect  thereto,  by  the  direction  of  the  creditor, 
when  nothing  was  due  or  payable  by  the  terms  of  the  conveyance,  the 
trustee  must  look  to  the  party  who  gave  him  his  instructions,  for  the  pay- 
ment of  such  services  and  expenses,  and  not  to  the  borrower. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
referees.  The  action  was  brought  to  recover  commissions 
for  the  services  of  the  plaintiff  in  executing  a  certain  trust. 
In  1847  the  United  States  entered  into  a  contract  with  E.  K. 
Collins  and  others  to  convey  the  mails  between  Liverpool  and 
New  York,  in  steamships  to  be  constructed,  and  agreed  to 
advance  $385,000  to  aid  in  building  the  ships.  {Laws  of 
U.  S.  1848,  chap.  121.)  In  1850  the  government  extended 
the  time  of  payment  of  the  $385,000  for  ten  years,  providing 
for  raining  that  amount  by  quarterly  reservation  from  the 
moneys  earned  under  the  contract  in  carrying  the  mails. 
(Laws  of  1851,  €hap.  34.)  Collins  and  associates  assigned 
their  contract  to  the  defendants,  who  took  it  as  trustees  for 
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an  association  to  be  incorporated,  and  to  whom  they  assigned 
the  contract.  {Laws  of  N.  F.,  1849,  chap.  407.)  In  the 
interim  the  defendants  mortgaged  two  steamships,  the  At* 
lantic  and  Pacific,  to  the  plaintiff,  as  trustee  for  the  govern- 
ment, to  secure  tha  repayment  of  such  advance,  so  far  as  not 
retained  out  of  the  mail  pay.  The  plaintiff  was  navy  agent 
at  New  York,  at  the  time  the  mortgage  was  executed.  There 
never  was  any  breach  in  the  performance  of  the  condition  of 
the  mortgage.  On  the  contrary,  the  repayment  of  the  moneys 
advanced  by  the  government  was  admitted.  The  plaintiff, 
however,  claimed  that  the  mortgagors  were  bound  to  pay 
him  for  his  seiyices  as  trustee,  sixteen  thousand  eight  hun- 
dred dollars.  He  never  paid  over  any  part  of  the  advance, 
except  f  50,000  which  he  paid  while  navy  agent.  On  his 
going  out  of  office  tha  balance  of  the  advance  was  paid  over 
by  his  successor.  He  merely  held  the  title,  refiled  the  mort- 
gage, and  advertised  the  ship  for  sale  -at  one  time,  prior  to 
this  action,  when  the  government  erroneously  claimed  some- 
thing as  due  on  the  mortgage. 

The  mortgage  was  silent  in  respect  to  the  compensation 
of  the  trustee. 

The  referees  reported  in  favor  of  the  defendant,  and  the 
plaintiff  appealed. 

8.  V.  B!  Cooper^  for  the  appellant 

Clarkson  N.  Pottery  for  the  respondents. 

By  the  Churty  Leonabd,  J.  The  plaintiff  claims  to  re- 
cover a  reasonable  compensation  from  the  defendants  for 
services  as  a  trustee,  under  a  deed,  whereby  two  steamships 
were  conveyed  to  him  by  the  ddfendants  to  secure  a  sum  of 
money  to  be  advanced  by  the  United  States  to  them,  to  be 
used  in  the  construction  of  the  steamships,  and  to  be  repaid 
by  the  defendants,  at  certain  periods ;  and  if  default  should 
be  made  in  the  payments,  the  plaintiff  was,  when  required 
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by  the  secretary  of  the  navy,  to  sell  the  steamflhips,  and  from 
the  proceeds  pay  the  expenses  of  the  sale,  the  advances  of  the 
government,  and  the  remainder  to  the  defendants.  No  pro- 
vision was  made  in  the  deed  for  the  payment  of  any  compen- 
sation to  the  trustee.  The  debt  to  the  United  States  has  all 
been  paid,  without  any  sale  of  the  ships,  and  no  funds  aris- 
ing from  the  trust  have  ever  come  to  the  hands  of  the  plain- 
tiff as  trustee.  The  plaintiff  has  never  exercised  any  of  the 
powers  or  duties  which  devolved  upon  him  in  the  contingency 
mentioned  in  the  deed. 

In  such  case  no  personal  liability  is  cast  upon  the  defend- 
ants to  pay  a  compensation  to  the  trustee.  His  recourse,  if 
any,  as  to  the  defendants  or  the  property  in  his  hands,  has 
at  all  times  depended  upon  funds  coming  to  his  hands  by 
virtue  of  the  trust.  He  renders  no  service  to  the  defendants 
or  to  the  estate,  and  no  compensation  is  earned,  except  in 
that  event  Merely  holding  the  title  of  the  ships  requires  no 
service,  and  involves  no  liability  against  which  the  trustee  is 
not  fully  indemnified  by  the  property  in  his  hands.  Had  the 
plaintiff  expected  a  compensation  to  be  paid  by  these  defend- 
ants for  holding  title  merely,  he  should  have  mentioned  it 
before  the  trust  deed  was  executed,  and  had  a  clause  inserted 
80  as  to  carry  out  his  wishes,  if  the  defendants  were  willing 
to  consent. 

There  is  nothing  in  the  case  tending  to  show  that  the  de- 
fendants requested  the  plaintiff  to  become  trustee,  or  from 
which  a  promise  to  pay  him  commissions  can  be  implied,  ex- 
cept in  the  case  of  the  plaintiff  being  lawfully  required  to 
sell  the  steamships,  under  the  provisions  of  the  deed,  and 
then  the  fand  would  be  answerable. 

It  is  stated,  however,  that  the  plaintiff  was  required  by 
the  secretary  of  the  navy  to  advertise  and  sell  under  the  deed ; 
that  the  plaintiff  has  done  so,  and  has  necessarily  incurred 
an  expense  of  two  or  three  thousand  dollars.  It  is  conceded 
that  the  debt  to  the  United  States  has  all  been  paid^  and  it 
is  not  in  evidence  that  any  installment  was  in  fact  due  or 
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unpaid  when  the  requisition  was  made  by  the  secretary. 
If  the  requisition  was  unauthorized,  the  plaintiff  must  look 
to  those  only  who  directed  the  proceeding.  Before  the  de- 
fendants can  be  made  chargeable  for  those  expenses,  it  must 
be  proven  that  they  were  in  default 

The  plaintiff  also  insists  upon  his  right  to  commissions 
upon  one  of  the  installments  of  the  loan  advanced  by  the 
government  to  the  defendants,  amounting  to  $50,000,  which 
passed  through  his  hands. 

The  plaintiff  was  no  broker  or  agent  of  the  defendants  to 
obtain  the  loan.  He  received  the  money  as  an  agent  or  offi- 
cer of  the  government,  and  paid  it  to  the  defendants  in  hiis 
capacity  as  such  government  officer.  The  government  was 
the  lender,  bound  to  place  the  whole  sum  loaned  into  the 
hands  of  the  borrowers,  or  subject  to  their  orders,  without 
any  charge  or  deduction  made  by  their  own  agents. 

We  think  there  is  no  personal  liability  resting  on  the 
defendants. 

The  judgment  must  be  affirmed,  with  costs. 

[Nbw  Tork  Gbnbbal  Tbex,  May  6,  1862.  Ingraham,  Leonard  and 
Clerkej  Jtustices.] 


I  ST    i5k 

^  ^^        William  Titus,  executor,  &c.  vs.  Abbaham  Weeks  and 

others. 

A  testatrix,  by  her  will,  direcled  all  her  property  to  be  converted  into  personal 
estate,  and  the  whole  fond  thence  arising  to  be  placed  and  kept  at  interest 
daring  the  minority  of  J.  A«  W.,  and  all  the  interest  paid  to  the  testatrix's 
four  nephews,  W.,  A.,  T.  and  H.,  equally.  When  J.  A.  W.  shonld  arrive  at 
fdll  age,  the  ftmd  was  to  be  divided  as  follows :  The  amount  of  interest 
pidd  to  the  four  nephews  was  to  be  computed,  and  then  one  half  of  an 
amount  found  by  adding  this  interest  to  the  principal  of  the  Aind,  was  to 
be  divided  equally  among  the  four  nephews.  The  other  half  was  directed 
to  be  disposed  of  as  follows :  $1000  to  be  placed  at  interest,  and  the  inter- 
est paid  to  8.  W.  during  his  life,  and  at  his*  death  the  principal  sum  of 
$1000  to  be  paid  to  the  children  of  8.  W.,  in  the  proportion  of  one  share  to 


BUTCHESS-^MAY,  1862.  137 


TitiM  V.  Weeks. 


a  daughter  and  two  shares  to  a  son.  Next,  ont  of  this  half  of  the  estate, 
at  the  period  of  the  m^ority  of  J.  A.  W.,  $200  was  bequeathed  to  J.  W.,  * 
and  the  residue  of  such  half  was  to  be  divided  into  four  parts,  of  which 
three  parts  were  given  to  the  children  of  S.  W.,  and  one  part  to  a  sister  of 
the  testatrix.  J.  A.  W.  died  before  reaching  the  age  of  twenty-one. 
BM,  1.  That  the  direction  to  asoertahi  the  amount  of  the  legacies  to  the  va- 
rioos  beneficiaries,  by  adding  to  the  principal  of  the  fund  the  amount  of 
interest  which  should  have  been  paid  to  the  four  nephews,  was  not  a  direc- 
tion for  accumulation,  but  only  a  method  of  ascertaining  or  declaring  the 
amount  of  their  shares. 

2.  That  the  period  of  the  minority  of  J.  A.  W.  was  not  a  minority  dependent 
upon  life,  but  was  a  definite  term,  extending  until  the  time  when  that  mi- 
nority would  terminate,  or,  in  the  event  of  his  death,  (which  had  hap- 
pened,) would  have  terminated. 

3.  That  the  absolute  ownership  of  the  estate  was  not  suspended,  by  the  direc- 
tion to  pay  or  apply  the  interest  to  the  four  nephews  during  the  minority 
of  J.  A.  W.;  but  that  the  four  nephews  took  an  absolute  interest  in  the 
legacies  given  to  them  respectively ;  such  legacies  being  certain,  or  capable 
of  being  rendered  certain,  in  amount,  payable  at  a  deflDite  period,  and  de- 
pendent upon  no  c6ndition.  That  the  bequests  were  vested,  although  the 
time  of  payment  was  deferred. 

4.  That  the  interests  of  the  children  of  8.  W.  in  the  bequest  to  them,  payable 
at  the  same  time  as  the  legacies  to  W.,  A.,  T.  and  H.,  were  as  much  vested 
as  those  given  to  the  latter.  That  the  gift  would  embrace  not  only  the 
children  living  at  the  death  of  the  testatrix,  but  all  such  children  who 
might  come  into  existence  before  the  period. of  distribution ;  and  if  any  of 
the  children  of  S.  W.  living  at  the  death  of  the  testatrix  should  die,  their 
shares  would  devolve  to  their  representatives. 

6.  That  the  bequest  of  flOOO  to  S.  W.  to  be  kept  at  interest  during  his  life, 
for  his  benefit,  and  the  interest  paid  to  him,  the  principal  to  be  divided 
among  his  children  at  his  death,  could  also  be  sustained ;  the  children  of 
8.  W.  now  living,  taking  vested  interests  in  that  bequest,  subject  to  be 
divested,  jn-o  tcmto,  m  favor  of  all  who  might  be  bom  subsequent  to  the 
death  of  the  testatrix,  and  previous  to  the  death  of  8.  W.  And  that  the 
intervening  life  estate  in  8.  W.  neither  prevented  their  interests  from  vest- 
ing, nor  rendered  the  ftind  inalienable. 

6.  That  the  possible  diminution  of  the  quantity  of  the  estate  which  would 
be  payable  to  each  of  8.  W.'s  children,  either  at  the  arrival  of  the  period 
when  J.  A.  W/s  minority  would  terminate,  or  at  the  death  of  their  father, 
would  not  render  the  interests  of  such  children  inalienable. 

7.  That  all  the  bequests  of  the  will  were  valid  and  could  be  sustained. 
LoTT,  J.  dissented. 

The  provisions  of  the  statute  forbidding  the  alienation  by  a  cestui  que  irusi 
of  his  interest  in  an  express  4rust,  are  not  applicable  to  trusts  or  estates  in 
personal  property. 
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APPEAL  from  a  judgment  entered  at  a  special  term.  The 
action  was  brought  by  the  plaintiff,  as  executor  of  Ba- 
chel  Weeks,  deceased,  against  the  husband  and  legatees  and 
next  of  kin  of  the  deceased,  for  the  construction  of  her  will. 
The  complaint  alleged  that  Bftchel  Weeks,  late  of  the  town 
of  Islip,  county  of  Suffolk,  departed  this  life  on  or  about  the 
13th  day  of  January,  1858,  haying  first  made  and  published 
her  last  will  and  testament  in  the  words  and  figures  follow- 
ing, to  wit : 

"I,  Rachel  Weeks,  of  Islip,  in  the  county  of  Suffolk, 
married  woman,  holding  my  property  to  my  sole  and  sepa- 
rate use,  do  make  and  appoint  this  my  last  will  and  testa^ 
ment  in  manner  and  form  following,  that  is  to  say : 

I  direct  my  executors  hereinafter  named,  as  soon  after  my 
decease  as  may  be  convenient,  to  convert  into  money  aU  my 
household  furniture  and  other  property  which  shall  not  then 
consist  of  money,  or  notes,  bonds  or  securities  for  money. 

I  order  the  whole  of  my  estate  to  be  put  and  kept  at  in- 
terest, during  the  minority  of  my  grand  nephew  John  A. 
Whitson,  and  the  interest  thereon  accruing  to  be  paid  during 
such  minority  to  my  nephews  Warren  Mitchell,  Albert  H. 
Mitchell,  Thomas  Andrew  Mitchell  and  Henry  Mitchell, 
equally. 

When  the  said  John  A.  Whitson  shall  have  arrived  at  full 
age,  I  direct  that  an  account  shall  be  taken  of  the  interest 
paid,  and  belonging  to  my  said  four  nephews,  and  be  added 
to  the  principal  of  my  estate,  thus  forming  one  gross  sum  of 
principal  and  interest. 

I  direct  that  such  part  of  the  principal  of  my  estate  shall 
then  be  paid  to  my  said  four  nephews  as  shall,  with  the  in- 
terest they  shall  have  before  received,  equal  the  one  half  of 
such  gross  sum. 

I  dispose  of  the  remaining  half  of  such  gross  sum  as  fol- 
lows, viz. :  I  direct  that  one  thousand  dollars  thereof  be  kept 
at  interest  during  the  lifetime  of  my  nephew  Smith  Whit- 
son, and  that  the  interest  accruing  thereon  be  paid  to  the 
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said  Smith  WhitsoD,  and  at  his  decease  I  give  the  said  sum 
of  one  thousand  dollars  to  the  children  of  the  said  Smith 
Whitson,  in  the  proportion  of  one  share  to  a  daughter  and 
two  shares  to  a  son. 

I  give  and  bequeath  to  my  stepson  Isaac  Weeks,  son  of 
Abraham  Weeks,  of  Farmingdale,  the  sum  of  two  hundred 
dollars. 

The  1-esidue  of  said  remaining  half  I  direct  to  be  divided 
into  four  equal  shares  or  parts,  and  I  give  three  parts  thereof 
to  the  children  of  Smith  Whitson  in  the  proportions  afore- 
said, and  the  other  part  I  give  to  my  sister  Ann  Mowbray. 

I  appoint  my  friends  William  Titus,  of  Westbury,  and 
Bichard  PoweD,  of  Bethpage,  executors  of  this  my  last  will 
and  testamenf 

Which  said  last  will  and  testament  was  duly  proved  and 
recorded  as  a  will  of  real  and ,  personal  estate,  by  and  before 
John  Lawrence  Smith,  Esq.,  surrogate  of  said  county  of  Suf- 
folk, on  the  10th  day  of  March,  1858,  and  letters  testament- 
ary under  the  seal  of  said  surrogate,  duly  granted  and  issued 
to  the  plaintiff ;  that  the  plaintiff  proceeded,  on  being  qual- 
ified, to  convert  the  estate  and  property  of  said  testatrix  into 
money  in  pursuance  of  the  directions  given  in  the  will,  and 
has  so  converted  the  same ;  that  the  amount  of  the  whole 
estate  so  left  by  the  testatrix,  after  paying  debts,  funeral  ex- 
penses and  costs  and  charges  of  administration,  is  five  thou- 
sand six  hundred  and  seventy-five  dollars  ($5675 ;)  that  the 
plaintiff  has  put  and  kept  the  said  amount  at  interest,  and 
has  received  as  interest  and  income  therefrom,  as  foUows : 
The  sum  of  $347.16,  net  income,  up  to  May  Ist,  1859. 
That  he  has  paid  out  in  obedience  to  the  directions  in  said 
will  contained,  as  foUows :  To  Albert  Mitchell,  his  propor- 
tion of  said  interest  as  bequeathed  in  the  will,  $81.50 ;  to 
Henry  W.  Mitchell,  his  proportion  of  said  interest  as  be- 
queathed, $81.50 ;  to  the  receiver  of  Warren  W.  Mitchell, 
$81.50 ;  that  he  has  set  apart  and  invested  for  Thomas  A. 
Mitchell,  a  minor,  his  proportion  of  said  interest,  $81.50 ; 
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and  that  he  has  retained  oommiBsions  as  executor,  $17.16 ; 
and  that  there  is  now  in  his  hands  as  executor  as  aforesaid, 
in  addition  to  said  principal  sum,  the  sum  of  $348.62,  being 
net  interest  and  income  accruing  since  the  1st  day  of  May, 
1859.  That  John  A.  Whitson,  the  grand  nephew  of  testa- 
trix, during  whose  minority  the  estate  was  directed  to  be 
kept  at  interest,  departed  this  life  on  or  about  the  20th  day 
of  November,  1859,  at  the  age  of  sixteen  years,  one  month 
and  twenty-nine  days,  without  having  arrived  at  the  age  of 
twenty-one  years ;  that  there  are  now  surviving  the  said 
testatrix,  Abraham  Weeks  her  husband,  and  the  following 
persons,  her  next  of  kin  and  heirs  at  law,  to  wit:  Jane 
Oakley,  wife  of  Solomon  Oakley,  a  sister  of  testatrix ;  Ann 
Mowbray,  wife  of  Eliphalet  Mowbray,  a  sister  of  testatrix ; 
Henry  Whitson,  a  brother  of  testatrix ;  Mannah  Mitchell, 
wife  of  Andros  Mitchell,  a  sister  of  testatrix ;  Phebe  Ann 
Hendrickson,  wife  of  Albert  W.  Hendrickson,  a  sister  of 
testatrix ;  and  Mary  Jane  Willets,  wife  of  William  P.  Wil- 
lets,  Phebe  Ann  Baylis,  wife  of  Richard  M.  Baylis,  Albert 
H.  Mitchell,  Henry  W.  Mitchell,  Warren  W.  Mitchell  and 
Thomas  A.  Mitchell,  all  children  of  Rebecca  Mitchell,  de- 
ceased, who  was  also  a  sister  of  testatrix ;  that  Smith  Whit- 
son and  Isaac  Weeks,  two  other  of  the  defendants,  are  named 
as  legatees  in  said  will;  and  that  Albert  Whitson,  Abba 
Rebecca  Whitson,  Phebe  Ann  Whitson  and  Edgar  Whitson 
are  also  named  as  defendants,  being  children  of  Smith  Whit- 
son, and  mentioned  as  residuary  legatees  in  said  will,  after 
the  death  of  their  father  Smith  Whitson,  and  as  also  re* 
siduary  legatees  under  the  seventh  clause  of  said  wiU. 

The  plaintiff  alleged  that  he  was  advised  that  there  was 
doubt  and  uncertainty  as  to  the  true  construction  of  the  said 
will,  and  the  persons  who  are  entitled  to  receive  the  estate, 
since  the  death  of  the  said  John  A.  Whitson,  he  having  died 
during  his  minority  and  before  arriving  at  full  age.  That 
Abraham  Weeks,  the  husband  of  said  testatrix,  claims  and 
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insists  that,  under  the  second  and  third  clauses  of  said  will, 
the  beqnest  of  the  whole  estate  is  void,  ds  being  contrary  to 
statutCy  and  that  he  as  husband,  and  entitled  to  administra- 
tion, is  entitled  to  the  whole  estate,  it  consisting  entirely  of 
personal  property.  That  Smith  Whitson  claims  and  insists, 
under  the  fifth  clause  of  said  wiU,  that  he  is  entitled  to  the 
income  arising  from  one  thousand  dollars  of  said  estate,  from 
and  after  the  date  of  the  death  of  said  John  A.  Whitson,  and 
that  the  principal  of  said  one  thousand  dollars  will  belong  to 
his  children  afker  his  decease.  And  that  Warren  W.  Mitch- 
ell, who  is  named  in  the  will,  Warren  Mitchell,  Albert  H. 
Mitchell,  Thomas  A.  Mitchell  and  Henry  Mitchell,  the  four 
nephews  of  the  testatrix,  mentioned  in  the  second  clause  of 
said  will,  claim  and  insist  that  either  they  are  entitled  to  re- 
ceive the  interest  of  the  whole  estate  untU  such  time  as  the 
said  John  A.  Whitson  would  have  arrived  at  full  age,  had  he 
continued  alive,  or  that,  having  deceased,  they  are  now  enti- 
tled to  one  half  the  estate  under  the  fourth  clause  of  said  will. 
And  the  said  Isaac  Weeks  claims  and  insists  that  he  is  en- 
titled to  a-  legacy  of  two  hundred  dollars,  under  the  sixth 
clause  of  said  will ;  and  that  Albert  Whitson,  Abba  Rebecca 
Whitson,  Phebe  Ann  Whitson  and  Edgar  Whitson,  children 
of  said  Smith  Whitson,  claim  and  insist  that  they  are  entitled 
collectively  to  a  residuary  portion  of  said  estate,  under  the 
seventh  clause  of  said  will ;  and  that  Ann  Mowbray,  wife 
of  Eliphalet  Mowbray,  claims  and  insists  that  she  is  entitled 
to  receive  a  portion  of  said  estate,  under  the  seventh  clause 
of  said  will. 

The  plaintiff  further  alleged,  that  he  was  desirous  of  pay- 
ing the  money  in  his  hands,  whether  as  principal  or  interest, 
to  the  persons  legally  entitled  to  the  same,  and  therefore 
prayed  for  an  adjudication  and  judgment  of  this  court  that 
should  settle  the  construction  of  the  said  wiU,  as  it  respects 
all  the  parties  defendants  in  this  action,  and  determine  to 
whom  the  moneys  arising  from  said  estate  shall  be  paid,  or 
for  such  other  or  further  judgment  as  to  the  court  might  seem 
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just  and  agreeable  to  eqtdtj  ;  and  that  the  plaintiff's  costs 
migkt  be  paid  out  of  the  estate. 

The  defendants  Smith  Whitson  and  Ann  Mowbray,  by 
their  answer,  averred  and  insisted  that  the  testatrix  and  the 
defendant  Abraham  Weeks  intermarried  subsequently  to  the 
tenth  day  of  April,  1856.  That  previous  to  their  marriage, 
and  on  the  said  tenth  day  of  April,  1856,  articles  of  agree- 
ment were  made  between  them,  whereby  it  was  agreed  that 
in  consideration  and  in  contemplation  of  said  marriage,  the 
said  testatrix  should,  at  all  times  thereafter,  have,  hold,  pos- 
sess and  enjoy,  to  her  sole  and  Bex>arate  use,  and  free  and  clear 
from  all  claims  or  liabilities  of  the  said  Abraham  Weeks,  all 
property  of  every  kind  which  she  then  owned  or  was  entitled 
to,  or  which  might  thereafter  descend  or  be  devised  or  be- 
queathed to  her,  and  the  profits  and  income  thereof,  and  that 
she  might  by  will,  or  by  any  writing  in  the  nature  of  a  will, 
dispose  of  the  same  in  the  same  manner  and  to  the  same  ef- 
fect as  if  she  were  unmarried,  and  that,  for  want  of  such  dis- 
position, the  same  should  descend  and  belong,  at  her  decease, 
to  her  heirs  at  law.  That,  by  a  proper  construction  of  the 
will  of  said  testatrix,  the  one  half  of  her  estate  subject  to  dis- 
tribution did,  at  her  decease,  belong  to  her  nephews,  War- 
ren Mitchell,  Albert  H.  Mitchell,  Thomas  Andrew  Mitchell 
and  Henry  Mitchell.  That,  out  of  the  other  half,  two  hun- 
dred dollars  was  to  be  paid  to  Isaac  Weeks,  one  thousand 
dollars  invested  for  the  use  of  the  defendant  Smith  Whitson, 
during  his  life,  and  at  his  decease  to  be  paid  to  his  children 
inHhe  proportion  of  one  share  to  a  daughter  and  two  shares 
to  a  son.  And  that  the  residue  of  said  half,  beyond  three 
parts  thereof,  to  the  children  of  the  defendant  Smith  Whit- 
son, in  the  proportions  aforesaid,  and  the  other  part  to  the 
defendant  Ann  Mowbray. 

The  defendants  Warren  W.  Mitchell,  Albert  H.  Mitchell 
and  Henry  W.  Mitchell,  by  their  answer,  insisted  that  the 
will  was  not  void,  but  that  the  same  was  good  and  valid,  and 
that  they,  together  with  their  brother,  the  defendant  Thomas 
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A.  Mitchell,  ore  entitled  to  receive  the  interest  of  the  whole 

estate,  until  such  time  as  John  A.  Whitson,  named  in  said 
will,  would  have  arrived  at  lawful  age,  had  he  so  long  lived, 
and  then  to  the  same  share  of  the  principal  of  the  estate  as 
if  said  John  A.  Whitson  had  lived  until  he  was  of  lawful 
age ;  or,  if  the  court  should  not  adopt  this  construction,  then 
these  defendants  insisted  that  they,  with  said  Thomas  A. 
Mitchell,  were  entitled  to  the  same  share  in  said  estate,  imder 
said  will,  as  if  the  said  John  A.  Whitson  had  arrived  at  law- 
ful age  the  day  previous  to  his  death. 

The  defendants  Thomas  A.  Mitchell,  Albert  Whitson,  Abba 
Bebecca  Whitson,  Phebe  Ann  Whitson  and  Edgar  Whitson, 
being  infants  under  the  age  of  twenty-one  years,  put  in  gen- 
eral answers  by  their  guar^ans  ad  lUem,  submitting  their 
interests  to  the  protection  of  the  court. 

The  action 'was  brought  to  a  hearing  on  the  pleadings,  be- 
fore Mr.  Justice  Lott,  at  a  special  term,  and  he  decided  that 
the  bequests  in  the  will  were  void,  on  the  ground  that  the 
absolute  ownership  and  power  of  alienation  of  the  property 
is  thereby  suspended  for  a  longer  period  than  is  allowed  by 
law.  But  he  was  unable  to  decide  what  distribution  should 
be  made  of  the  property.  It  was  alleged  in  the  answer  of 
Smith  Whitson  and  Ann  Mowbray  that  an  ante-nuptial 
agreement  was  entered  into  between  the  testatrix  and  her 
husband  Abraham  Weeks,  before  their  intermarriage,  by  which 
a  disposition  of  the  property  was  made,  and  there  are  certain 
all^ations  in  the  complaint  as  to  the  next  of  kin  and  heirs 
at  law  of  the  deceased,  and  other  matters,  which  by  reason 
of  the  infancy  of  some  of  the  defendants  must  be  proved  be- 
fore the  court  or  a  referee,  before  final  judgment  is  rendered. 
All  questions,  except  as  to  the  effect  of  the  will,  including 
that  in  relation  to  costs,  were  reserved  until  the  allegations 
referred  to  were  inquired  into  and  determined.  It  was  ac- 
cordii^ly  referred  to  Isaac  H.  Kirby,  Esq.,  as  referee,  to  take 
*prooft  of  the  material  aU^ations  in  the  complaint,  and  as  to 
ihe  ante-nuptial  contract  referred  to  in  the  answer  of  the  de- 
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fendant  Smith  Whitson,  and  upon  the  hearing  before  said 
referee,  all  the  said  allegations  and  the  eaid  ante-nuptial  con- 
tract, as  set  out  in  said  answer,  were  duly  proved.  Subse- 
quently the  referee  made  a  report,  in  which  it  was  stated 
that  it  was  proved  before  him  that  Rachel  Weeks,  before  her 
marriage  with  the  defendant  Abraham  Weeks,  entered  into 
an  ante-nuptial  agreement  with  him,  by  which  agreement 
duly  executed  the  said  Bachel  Weeks  was  authorized  to  dis- 
pose of  her  property  by  will,  notwithstanding  her  coverture, 
the  same  as  if  she  were  a  single  woman.  That  the  said  Ba- 
chel Weeks,  during  her  lifetime,  duly  made  and  executed  her 
last  will  and  testament,  in  manner  and  form  as  set  forth  in 
the  complaint  herein,  which  was  duly  proved,  and  the  plain- 
tiff duly  qualified  as  executor  thereof.  That  John  A.  Whit- 
son,  mentioned  in  the  will,  is  deceased  since  the  death  of  the 
testatrix,  and  died  before  arriving  at  full  age,  and  that  the 
plaintiff,  as  such  executor,  has  in  his  possession  the  principal 
sum  of  $5700  belonging  to  the  estate  of  said  Bachel  Weeks. 
And  on  reading  and  filing  due  proof  of  service  of  notice  of 
application  for  judgment,  on.all  the  parties  who  had  appeared 
in  this  action,  it  was  ordered,  adjudged  and  decreed,  that  the 
report  of  the  referee  be  in  all  respects  confirmed.  That  the 
bequests  contained  in  the  said  will  of  Bachel  Weeks,  deceased, 
are  void,  and  that  the  plaintiff,  as  the  executor  of  the  said 
Rachel  Weeks,  deceased,  do  distribute  the.  property  in  his 
hands,  or  which  may  hereafter  come  into  his  hands,  as  such 
executor,  and  pay  the  same  as  follows,  viz :  after  deducting 
therefrom  the  costs  and  counsel  fees  allowed  therein,  and  the 
expenses,  commissions  and  disbursements  of  the  plaintiff  as 
executor,  to  which  he  may  be  by  law  entitled,  then  one  sixth 
part  of  the  sum  remaining  in  his  hands  for  distribution  to 
eaph  of  the  four  following  persons,  who  are  the  sisters  of  the 
testatrix,  to  wit :  to  Jane  Oakley,  wife  of  Solomon  Oakley, 
Ann  Mowbray,  wife  of  Eliphalet  Mowbray,  Hannah  Mitch- 
ell, wife  of  Andrus  Mitchell,  and  Phebe  Ann  Hendrickson, 
wife  of  Albert  W.  Hendrickson,  each  one-sixth  part.    Thai 
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there  also  be  paid  by  the  plaintiff  to  Henry  Whitson,  a 
brother  of  said  testatrix,  one-sixth  part.  That  of  the  re- 
maining one  silth  part,  one-sixth  thereof,  or  6ne  thirty-sixth 
part  of  the  entire  snm  to  be  distributed,  be  paid  to  each  of 
the  following  persons,  who  are  the  children  of  Rebecca  Mitch- 
ell, a  deceased  sister  of  the  testatrix,  to  wit:  to  Mary  Jane 
Willets,  wife  of  WUliam  P.  Willets,  Phebe  Ann  BayKs,  wife 
of  Richard  M.  Bayhs,  Albert  H.  Mitchell,  Henry  W.  Mitch- 
ell, Thomas  A.  Mitchell  and  Warren  W.  Mitchell,  each  one 
thirty-silth  part.  Provision  was  also  made  in  the  decree  for 
the  payment  <tf  the  costs  of  the  several  parties,  out  of  the 
fund.    From  this  decree  the  defendants  appealed. 

A.  Underhilly  W.  P.  Buffett  and  J.  Latcrence  Smithy  for 
the  appellants. 

Lamhtiuion  &  Onderdonky  for  the  respondent. 

Emott,  J.  The  will  of  Rachel  Weeks  directed  all  her 
property  to  be  converted  into  personal  estate  immediately 
upon  her  death.  It  does  not  appear  whether  she  left  any  real 
,  estate,  but  that  is  immaterial,  since  under  the  directions  of 
the  will  the  trusts  and  limitation's  are  to  be  treated  as  limit- 
ations of  personal  estate. 

The  provisions  of  the  will  are  substantially  these :  The 
whole  fund  is  to  be  placed  and  kept  at  interest  during  the 
minority  of  John  A.  Whitson,  and  all  the  interest  paid  to 
the  testatrix's  four  nephews,  Warren,  Albert,  Thomas  and 
Henry  Mitchell,  equally.  When  John  A.  Whitson  shall  ar- 
rive at  full  age,  the  fund  is  to  be  divided  as  follows :  The 
amount  of  interest  paid  to  the  four  nephews  is  to  be  computed, 
and  then  one  half  of  an  amount  formed  by  adding  this  inter- 
est to  the  principal  of  the  fund,  is  to  be  divided  equally  among 
the  four  nephews.  The  other  half  is  directed  to  be  disposed 
of  as  follows :  One  thousand  dollars  to  be  placed  at  interest, 
and  the  interest  paid  to  Smith  Whitson  during  his  life,  and 

Vol.  XXXVII.  *    10 


146  CASES  IS  THE  SUPREME  CX)URT. 

Titus  V.  Weeks. 

at  his  death  the  principal  sum  of  one  thousand  dollars  to  be 
paid  to  the  children  of  Smith  Whitson^  in  the  proportion  of 
one  share  to  a  daughter  and  two  shares  to  a  son.  Next,  out 
of  this  half  of  the  estate,  at  the  period  of  the  majority  of  John 
A.  Whitson,  two  hundred  dollars  is  bequeathed  to  Isaac 
Weeks,  and  the^  residue  of  such  half  is  to  be  divided  into  four 
parts,  of  which  three  parts  are  given  to  the  children  of  Smith 
Whitson,  and  one  part  to  Ann  Mowbray,  a  sister  of  the  tes- 
tatrix. 

The  direction  in  this  will  to  ascertain  the  amount  of  tho 
l^acies  to  the  various  beneficiaries,  by  adding  to  the  princi- 
pal of  the  fund  the  amount  of  interest  which  should  have 
been  paid  to  the  four  nephews,  is  not  a  direction  for  accumu- 
lation. No  amount  is  to  be  actually  received  and  retained 
and  added  to  the  fund,  but  the  amounts  which  have  been 
paid  over  to  the  four  legatees  are  merely  to  be  computed  as  a 
part  of  the  fund,  before  dividing  it  between  them  and  their 
co-l^;atee8.  This  is  a  method  of  computation — of  ascertain- 
ing or  declaring  the  amount  of  their  shares — and  not  an  ac- 
cumulation. It  in  effect  charges  them  with  one  half  of  what 
they  receive  during  the  minority  of  John  A.  Whitson,  as  a 
part  of  their  shares  of  the  estate. 

The  first  question  of  importance  is,  what  is  .the  period  - 
fixed  for  the  distribution ;  whether  the  executors  are  to  hold 
the  estate  as  trustees  until  the  period  at  which  John  A.  Whit- 
son would  have  become  twenty-one  years  of  age,  or  only  dur- 
ing his  life,  if  he  should  die  before  that  period.    John  A. 
Whitson  did  not  live  to  become  twenty-one,  and  if  the  time   - 
for  distribution  is  accelerated  by  his  death,  it  will  have  amost  ' 
material  effect  upon  the  execution,  as  well  as  the  construc- 
tion, of  this  will. 

I  am  of  opinion,  however,  that  this  period  of  the  minority 
of  John  A.  Whitson  is  not  a  minority  dependent  upon  life, 
but  is  a  definite  term  extending  until  the  time  when  that  mi- 
nority would  terminate,  or  in  the  event  of  his  death,  which 
has  happened,  would  have  terminated.    It  must  be  observed 
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that  John  A.  Whitson  takes  no  ipterefit  whatever  either  in 
the  income  or  in  the  principal  of  the  fund.  He  is  not  a  lega- 
tee or  a  beneficiary  in  any  way.  The  time  of  distribution  is 
not  postponed,  nor  the  ownership  of  the  fund  suspended,  if 
it  be  suspended,  for  his  benefit.  If  there  were  a  trust  created 
to  pay  over  to  him  or  apply  for  his  benefit  the  income  during 
his  minority,  it  would  be  reasonable  to  suppose  that  with  the 
termination  of  his  life  the  trust 'should  determine,  equaUy  as 
upon  the  termination  of  his  minority.  But  the  name  and 
the  minority  of  John  A.  Whitson  are  used  in  this  will  simply 
to  indicate  the  period  of  distribution,  and  as  a  measure  of 
time.  It  is  plain  that  the  testatrix  had  in  mind  a  definite 
period  during  which  she  desired  that  the  four  nephews,  whom 
she  named,  should  receive  the  benefit  of  the  whole  income  of 
her  estate,  and  that  she  also  intended  that  the  final  distribu- 
tion of  her  estate  should  not  take  place  until  the  end  of  that 
period.  It  would  be  doing  violence  to  her  intention,  and  to 
the  whole  structure  of  her  will,  to  hold  that  all  its  provisions 
should  be  changed,  and  the  distribution  of  her  estate  so  ma^ 
terially  accelerated,  by  an  event  which  she  does  not  seem  to 
have  contemplated,  and  which  does  not  necessarily  produce 
any  change  or  efiidct  upon  the  directions  of  the  will,  or  the 
enjoyment  of  the  property. 

It  follows  from  these  premises,  that  if  the  absolute  owner- 
ship of  the  whole  or  of  any  part  of  the  estate  is  suspended  by 
the  direction  to  pay^or  apply  the  interest  to  the  four  nephews 
during  the  minority  of  John  A.  Whitson,  the  whole  disposi- 
tion of  the  estate  made  by  the  will  is  void.  For  the  minority 
of  John  A.  Whitson  being  a  fixed  term,  and  not  dependent 
upon  his  life,  it  would  be  illegal  to  suspend  the  ownership  of 
the  property  for  such  a  period,  without  reference  to  the  fu- 
ture limitations.  The  rule  of  the  statute  is  that  life  must  be 
the  measure  of  the  period  during  which  a  suspension  of  the 
absolute  .ownership  of  personal  property  is  permitted,  and 
that  it  cannot  be  measured  by  any  number  or  term  of  years, 
however  short. 
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I  do  not  however  so  regard  the  provisionfl  of  this  will.  The 
four  nephews,  Warren,  Albert,  Thomas  and  Henry  Mitchell, 
take  an  absolute  interest  in*  the  legacies  given  to  them  re- 
spectively. Their  legacies  are  dependeht  upon  no  condition. 
They  are  certain,  or  capable  of  being  rendered  certain  in 
amount,  and  they  are  payable  at  a  definite  period,  while  in 
the  meantime  the  legatees  are  to  receive  the  interest  or  in* 
come.  These  four  nephews  are  as  much  the  absolute  owners 
of  the  amounts  to  be  paid  to  them  at  the  period  fixed  by  the 
wiU,  as  they  are  of  the  income  in  the  meantime,  and  are  en- 
tirely competent  to  alienate  their  legacies  or  shares  of  the  es- 
tate at  any  time.  The  bequests  toUhem  are  vested,  although 
the  time  of  payment  is  deferred. 

Similar  observations  apply  to  the  legacies  to  Isaac  Weeks 
and  to  Ann  Mowbray.  These  gifts  must  be  sustained  by  the 
same  rules  which  have  now  been  applied. 

There  remain  the  bequests  to.  Smith  Whitson  for  life  and 
at  his  death  to  his  children,  and  the  independent  bequest  to 
the  children  of  Smith  Whitson.  As  to  the  latter,  the  rule 
undoubtedly  is  that  the  gift  will  embrace  not  only  the  chil- 
dren living  at  the  death  of  the  testatrix,  but  all  such  children 
who  may  come  into  existence  before  the  period  of  distribution. 
Yet  the  interests  of  the  persons  now  belonging  to  the  class 
Bxe  vested,  although  they  are  subject  to  be  divested  in  part 
in  favor  of  or  in  order  to  let  in  those  who  may  be  bom  sub- 
sequently but  before  that  period.  (Jarman  on  Wills ^  75, 76. 
T&cker  v.  Bishop,  16  N.  T.  Sep.  402.)  .  If  any  of  the  chil- 
dren  of  Smith  Whitson  living  at  the  testatrix's  death  should 
die,  their  shares  would  devolve  to  their  representatives.  The 
interests  of  these  children  in  the  bequest  to  them,  payable  at 
the  same  time  as  the  legacies  to  tl^e  nephews  of  the  testatrix, 
are  as  much  vested  as  those  given  to  the  latter. 

The  amount  of  these  l^acies,  as  well  as  of  that  to  Ann  Mow- 
bray, will  depend  upon  the  amount  of  the  residue  of  the  one- 
half  of  the  estate  not  given  to  the  four  nephews,  after  deduct- 
ing the  amounts  directed  by  the  clauses  of  the  wiU  to  be  paid 
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from  it.  As  to  the  two  hundred  dollarB  giren  to  Isaac  Weeks 
I  find  no  difficulty,  as  has  been  abeady  said.  The  bequest 
of  one  thousand  dollars  to  be  kept  at  interest  during  the  life 
of  Smith  Whitson  for  his  benefit,  and  the  interest  paid  to 
him,  and  the  principal  to  be  divided  among  his  children  at 
his  death,  presents  different  and  more  difficult  questions. 
Still,  I  harve  reached,  the  conclusion  that  this  portion  of  the 
will  also  can  be  sustained.  The  interests  of  the  children  ul- 
timately entitled  to  this  fund  of  a  thousand  dollars,  are  to  be 
r^arded  as  vested,  upon  similar  principles  to  those  which 
govern  in  the  instance  of  the  bequest  payable  at  the  period 
when  John  A.  Whitson's  minority  would  end.  The  period 
of  distribution  is  postponed  still  further,  to  the  death  of 
Smith  Whitson,  and  any  children  who  might  come  into  be- 
ing too  late  to  share  in  the  former  legacy  will,  nevertheless, 
share  in  this.  Still,  the  children  of  Smith  Whitson  now  liv- 
ing take  vested  interests  in  this  bequest,  subject,  as  before,  to 
be  divested,  pro  tatUOy  in  favor  of  all  who  might  be  bom  sub- 
sequent to  the  death  of  the  testatrix,  and  in  this  case  previous 
to  the  death  of  Smith  Whitson.  The  intervening  life  estate 
in  Smith  Whitson  neither  prevents  their  interests  from  vest- 
ing, nor  renders  the  fund  inalienable.  For  the  better  opin- 
ion is  that  expressed  by  Judge  Gowen,  inthe  court  of  errors, 
in  Kane  v.  OoU,  (24  Wend.  662,)  and  followed  by  this  court 
in  several  more  recent  cases,  that  the  provisions  of  the  stat- 
ute forbidding  the  alienation  by  a  cestui  que  trust  of  his  in- 
terest *  in  an  express  trust,  are  not  applicable  to  trusts  or 
estates  in  personal  property.  Nor  does  the  possible  diminu- 
tion of  the  quantity  of  the  estate  which  wUl  be  payable  to 
each  of  Smith  Whitson's  children,  either  at  the  arrival  of  the 
period  when  John  A.  Whitson's  minority  would  terminate, 
or  at  the  death  of  their  father,  render  the  interest  of  these  . 
children  inalienable.  Whatever  interest  each  has  in  either 
of  these  bequests  is  alienable  at  any  time,  and  if  it  be  dimin- 
ished by  the  birth  of  other  children  entitled  to  share  in  the 
distribution,  the  interests  of  th^e  children,  also,  will  be 
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alienable  as  well  as  vested  and  transmissible  as  soon  as  they 
come  into  being.  The  case  of  Tucker  v.  Bishop  (16  N.  T. 
Bep.  402)  was  in  thid  particular  like  the  present^  and  the 
reasoning  of  Judge  Paige  is  conclusive  upon  this  question. 

I  am  therefore  of  a  different  opinion  from  my  learned  as- 
sociate who  heard  this  cause  at  the  special  term,  as  to  the 
validity  of  the  bequests  contained  in  the  will  of  Bachel  Weeks. 
I  thijik  all  these  bequests  should  be  sustained,  and  that  the 
judgment  appealed  from  should  be  reversed,  and  a  judgment 
entered  declaring  the  rights  of  the  parties  according  to  the 
views  I  have  now  expressed.  The  costs  of  all  parties  will  be 
paid  out  of  the  fund. 

Brown,  J»  concurred. 

LoTT,  J.  (dissenting.)  I  am  unable  to  concur  in  the  con- 
clusion •  at  which  my  brethren  have  arrived.  I  agree  with 
them  that  the  period  fixed  by  the  testatrix  for  the  distribu- 
tion of  her  estate  is  the  time  when  John  A.  Whitson,  if  he 
had  lived,  would  have  attained  the  full  i^  of  twenty-one 
years,  and  that  the  executors  are  to  hold  the  estate  as  trus- 
tees until  that  time.  This,  in  my  opinion,  suspends  the  ab- 
solute ownership  of  the  property  until  that  period  f  and  the 
question  of  difference  between  us  is  whether  there  is  any  sus- 
pension at  all,  for  it  is  conceded  that  if  there  is,  then  it  is  a 
suspension  for  a  fixed  time,  a  prescribed  number  of  years,  and  ' 
not  limited  by  any  life  or  lives  in  being,  and  is  consequently 
unauthorized  by  our  law. 

It  was  evidently  the  intention  of  the  testatrix  to  increase 
the  fund  to  be  distributed,  by  the  addition  to  the  estate  of 
which  she  should  die  possessed,  of  the  interest  that  shoidd 
accrue  thereon  subsequent  to  her  death  up  to  the  time  of  the 
division  and  distribution  thereof  directed  to  be  made.  This 
increased  fund  is  made  the  basis  of  such  division  Bud  distri- 
bution, and  although  it  is  true  that  the  interest  thus  accrued 
is  to  be  paid  from  time  to  time  to  four  of  her  nephews  named 
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by  her,  and  thus  in  one  aspect  of  the  case  there  is  no  acca* 
mulationy  yet  there  is  such  in  fact  for  all  substantial  pur- 
poses. The  interest,  and  the  whole  of  it,  is  made  a  part  of 
that  fund,  and  although  paid  over  in  the  meantime,  it  is  so 
paid  more  in  the  nature  of  an  advance  than  as  an  absolute 
payment,  inasmuch  as  it  is  declared  to  form  a  part  of  the  one 
half  of  the  "  gross  sum''  to  which  these  nephews  are  entitled 
in  the  distribution  of  the  increase  fimd.  In  any  view  of  the 
case,  a  portion  of  the  fund  to  be  distributed  is  accrued  inter- 
esl  To  produce  that  interest  the  principal  is  necessarily 
retained  in  the  hands  and  under  the  control  of  the  executors, 
as  trustees.  -  That  control  is  to  be  exercised  by  them  for  a 
specific  period  or  term,  and  the  entire  estate  is  vested  in  them 
for  that  purpose ;  and  conceding  that  the  ultimate  distribu- 
tees may  have  vested  estates  or  interests  in  the  fund  to  be 
divided,  yet  they  cannot  confer  an  absolute  and  immediate 
ownership  of  the  property  upon  any  one.  The  estate  of  the 
trustees  prevents  such  an  alienation,  and  there  are  no  persons 
in  being  by  whom  an  absolute  ownership  can  be  conveyed, 
nor  can  there  be  until  the  time  designated  by  the  testatrix  for 
its  distribution. 

If  I  am  right  in  these  views,  the  absolute  ownership  and 
power  of  alienation  of  the  property  is  suspended  for  a  longer 
period  than  is  allowecl  by  law,  and  the  judgment  of  the  spe- 
cial term  should  be  affirmed. 

Judgment  reversed. 

[DuTGHSss  Obhibal  TiBV,  May  12, 1862>  EmoUt  Brmm  and  LoU,  Jjth 
ticet.] 
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DoicHEB  and  wifeTw.  Fbt. 

A  complaint  alleged  that  the  plaintifib  haymg  executed  a  morigage  upon 
*  lands,  and  ibe  mortgage  having  been  foreclosed,  a  judgment  of  sale  ob- 
tained, and  the  property  sold  to  D.,  and  the  plaintiffs  being  about  to  make 
•application  to  set  aside  the  sale,  on  the  ground  of  irregularity,  the  defend- 
ant proposed  to  purchase  the  property  of  D.  and  to  pay  to  the  plaintift 
|600  if  they  would  refrain  from  making  the  application  to  set  aside  the 
^  sale.  That  this  proposition  was  accepted  by  the  plaintiff,  and  the  defend- 
ant purchased  the  premises  of  D.  and  paid  the  plaintifii}  a  part  of  the  $500 
stipulated ;  leaving  a  balance  unpaid,  for  which  the  action  was  brought 
jffeld,  on  demurrer,  that  the  complaint  was  defective,  in  not  alleging  that 
there  was  some  doubt  or  dispute  as  to  the  regularity  or  validity  of  the 
Judgment  in  the  foreclosure  suit,  upon  which  the  defendants  therein  might 
have  founded  a  proceeding  to  vacate  it. 

APPEAL  from  a  judgment  of  the  city  court  of  Brooklyn, 
on  demurrer  to  the  plaintiffB'  complaint.  The  complaint 
'  alleged  that  the  plaintiff  Francis  Dolcher,  being  the  owner 
of  certain  real  estate,  situate  in  the  county  of  Kings,  partic- 
ularly, described  in  the  complaint,  on  or  about  the  20th  day 
of  September,.  1856^  executed  a  mortgage  upon  said  premises 
to  Bernard  Dezendorf  and  Charles  Hicks,  executors  of  the 
last  will  and  testament  of  one  Andrew  Dezendorf,  deceased, 
which  mortgage  was  duly  recorded  in  the  office  of  the  regis- 
ter of  the  county  of  Kings  on  the  24th  day  of  September, 
1856.  That  afterwards  said  executoni^conmienced  an  action 
in  the  supreme  court,  against  the  plaintiffs,  to  foreclose  the 
said  mortgage ;  and  that  such  proceedings  were  thereupon 
and  thereafter  had  in  said  action  that  a  judgment  of  fore- 
closure was  obtained ;  and  that  the  roll  thereof  was  filed  and 
judgment  docketed  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  or  about  the  12th  day  of  January,  1860.  That 
the  said  premises  were  sold  by  the  sheriff  of  the  county  of . 
Kings  under  and  in  pursuance  of  the  said  judgment,  and  that 
on  such  sale  said  Bernard  Dezendorf  became  the  purchaser 
of  the  said  premises.  That  the  plaintiffs  did  not  know  when 
said  sale  took  place,  but  very  soon  thereafter  were  informed 
of  the  fact.    That  the  plaintiffs,  after  ascertaining  that  said 
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premiscB  had  been  sold,  were  about  to  make  an  application 
to  the  court  to  set  aside  the  sale  on  the  ground  of  irregu- 
larity. But  thereupon  it  was  proposed  by  the  defendant, 
Edwin  Fry,  that  he  would  purchase  the  premises  of  said 
Bernard  Dezendorf,  and  woiild  pay  the  plaintiffi  $500  if 
these  plaintiffs  would  not  make  an  application  to  set  aside 
said  sale,  or  interfere  in  the  matter.  That  such  proposition 
of  the  defendant  was  accepted  by  the  plaintiffs,  and  the  de- 
fendant thereupon  and  on  or  about  the  19th  day  of  March, 
1860,  purchased  the  premises  of  said  Bernard  Dezendorf,  and 
did,  pursuant*  to  said  agreement  with  these  plaintiffs,  pay  to 
them  $160  towards  the  said  $500,  ^nd  did  also  pay  for  and 
on  account  of  these  plaiifdffs  towards  said  $500  the  farther 
sum  of  $135,  or  thereabouts,  for  taxes  on  certain  property 
owned  by  the  plaintiffs  on  the  corner  of  Park  and  Carleton 
avenues,  in  the  city  of  Brooklyn,  leaving  the  sum  of  $205 
still  due  from  the  defendant  to  the  plaintiffs.  That  the  said 
$500  was  agreed  to  be  paid  at  the  time  the  agreement  was 
made  as  aforesaid.  That  said  $205  is  still  due  and  owing  from 
the  said  defendant  to  the  plaintiffs,  with  interest.  Where- 
fore the  plaintiffs  demanded  judgment  against  the  defendant 
for  said  sum  of  $205,  with  interest  and  costs. 

The  defendant  demunred,  on  the  ground  that  the  complaint 
did  not  state  facts  sufBicient  to  constitute  a  cause  of  action. 
The  city  court  ordered  judgment  for  the  plaintiff,  upon  the 
demurrer,  with  costs ;  and  the  defendant  appealed. 

John  G,  Schumaker,  for  the  appellant.  I.  The  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
because  it  does  not  aver  any  fact  which  would  make  the  pro- 
ceedings at  law  in  foreclosiDg  the  mortgage,  or  the  sale  of  the 
premises,  illegal.  Pt  is  necessary  to  aver  the  irregularity  and 
iU^ality,  and  in  what  it  ^^onsists,  showing  that  the  plaintiff 
had  waived  a  legal  and  equitable  right.  (1  Parsons  on  Con-- 
tracts,  366.) 

II.  The  complaint  should  state  every  fact  which  the  plain- 
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tiff  must  prove,  to  enable  him  to  maintain  his  suit,  and 
which  the  defendant  has  a  right  to  controvert  in  his  answer. 
The  principle  of  pleading  is  to  state  the  cause  of  action. 
{Buddington  v.  JDaviSy  6  How.  402.  AUen  v.  Patterson^ 
3  Seld,  478.  Saford  v.  Drew,  3  Duer,  632.  UnderhtU  v. 
Saratoga  Bail  Road  Co.,  20  Barb.  455.) 

B.  D.  Morris,  for  the  respondents.  I.  The  promise  of  the 
defendant  was  founded  on  a  good  and  sufficient  considera- 
tion. (1.)  The  contract  was  of  benefit  to  the  defendant; 
he  avoided  a  litigation  which  the  plaintifis  had  a  legal  right 
to  institute.  {Story  on  Cont  §  431.  3  John.  100.)  (2.)  It 
is  sufficient  if  the  contract  might  be  beneficial  to  the  defend- 
ant. (18  John.  337.)  (3.)  Forbearance  for  a  certain  or  rea- 
sonable time  to  institute  a  suit  upon  a  well  founded  claim, 
or  even  upon  one  which  is  dottbtftd,  is  a  sufficient  consider- 
ation to  support  a  promise,  since  it  is  a  benefit  to  the  one 
party  and  a  prejudice  to  the  other.  {Story  on  Con.  §  435. 
Stewart  v.  McGuin,  1  Cowen,  99.)  (4.)  Forbearance  to  sue, 
generally,  is  a  good  consideration.  By  forbearing  to  sue, 
the  plaintiffs  suffer  damage.  {Elting  v.  Vanderlyn,  4  John. 
237.  Mapes  v.  Sidney,  Cro.  Jac.  683.)  (6.)  Any  damage, 
or  suspension,  Kir  forbearance  of  a  right,  will  be  sufficient 
to  sustain  a  promise.  (2  Rentes  Com.  465.  Seaman  v.  iSfea- 
man,  12  Wend.  381.) 

II.  It  is  not  necessary  to  aver  in^the  declaration  that  the 
promise  was  in  writing.  (4  John.  238.  BusseU  v.  Cook, 
3  Hill,  504.  Chitty  on  Con.  43, 44,  ed.  of  1842.)  The  case 
of  (yKeson  v.  Barclay  (2  Penn.  Bep.  531)  sustains  a  prom- 
issory note  given  on  the  settlement  of  a  slander  suit  for 
words  not  actionable. 

By  the  Court,  Emott,  J.  This  complaint  is  upon  an  agree- 
ment by  parol  for  the  payment  of  money,  and  upon  demur- 
rer it  iHust  appear  that  there  was  some  consideration  for  such 
an'  agreement.     Otherwise  it  is  void,  and  the  action  must 
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fail.  The  plaintiffs  had  executed  a  mortgage  upon  certain 
lands  in  Kings  county,  the  mortgage  had  been  foreclosed,  a 
judgment  of  sale  obtained,  and  the  property  sold  to  one 
Dezendorf.  The  plaintiffs,  it  is  alleged  in  the  complaint, 
were  about  to  make  an  application  to  set  aside  the  sale,  on 
the  ground  of  irregularity,  "«f hen  the  defendant  proposed  to 
purchase  the  property  of  Dezendorf,  and  to  pay  to  the  plain- 
tifb  $500  if  they  woidd  not  make  the  application  to  set  aside 
the  sale  or  interfere  in  the  matter.  The  complaint  goes  on 
to  state  that  this  proposition  of  the  defendant  was  accepted 
by  the  plainti^s,  and  that  the  defendant  purchased  the  prem- 
ises of  Dessendorf,  and  pursuant  to  his  agreement  with  the 
plaintiffs  paid  them  $295  towards  .the  amount  stipulated, 
leaving  $205  still  unpaid,  for  which  this  suit  is  brought. 

These  are  all  the  allegations  made,  and  all  the  facts  stated 
upon  the  subject  of  the  agreement  upon  which  this  suit  is 
founded.  It  is  a  serious  if  not  a  fatal  difficulty  that  it  does 
not.  appear  that  the  plaintiffs  did  abstain  from  making  the 
application  referred  to,  or  did,  or  omitted  to  <io,  any  thing  on 
th^r  part,  in  pursuance  of  the  agreement.  If  the  agreement 
by  which  the  defendant  bound  himself  to  pay  money  is  to  be 
sustained  as  a  compromise  of  a  disputed  claim,  it  should  at 
least  appear  that  there  was  a  compromise.  The  considera- 
tion stated  here  was  executory,  and  it  should  at  least  appear 
that  it  had  been  performed,  in  order  to  the  defendant's  lia- 
bility or  his  corresponding  obligation. 

But  if  it  had  been  averred  that  in  consequence  of  the  de- 
fendant's promise  the  plaintiffs  did  refrain  fi-om  making  an 
application  to  set  aside  the  sale,  this  complaint  would  still 
be  defective.  It  is  undoubtedly  true  that  a  settlemejit  or 
compromise  of  a  disputed  claim  or  controversy  is  a  sufficient 
consideration  for  a  promise  to  pay  money,  and  that  the  courts 
will  not  inquire  whether  the  claim  was  a  valid  one  or  could 
have  been  sustained.  The  rule  is  so  stated  by  Judge  Bron- 
son  in  Stewart  v.  Ahren/eldt,  (4  DeniOy  189,)  although  its 
application  was  defeated  there  by  a  fraudulent  concealment 
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of  material  facts.  So  in  BwseU  v.  Cooky  (3  Hilly  504,) 
where  the  action  was  upon  a  note  given  upon  a  compromiae 
of  a  demand  for  damages  done  to  a  cargo  of  barley.  Both 
these  were  cases  where  there  had  been  a  trial,  and  the  facts 
appeared  in  evidence.  In  Seaman  v.  Seaman^  (12  Wend. 
381,)  a  similar  question  arose  itpon  a  demurrer  to  the  deda- 
ration^  There  the  plaintiff  was  an  heir  at  law  of  the  father 
of  the  defendants,  and  they  promised  to  pay  him  $500  in 
consideration  of  his  withdrawing  his  opposition  to  the  proof 
of  his  fiither's  will,  against  which  he  had  filed  a  caveat.  The 
declaration  stated  that  the  plaintiff  did  withdraw  his  oppo- 
sition, and  the  will  was  thereupou'proved,  and.in  that  respect 
the  pleading  was  not  liable  to  the  objection  which  I  have 
already  suggested  to  the  present  complaint.  The  demurrer 
was  sustained,  however,  on  the  ground  that  it  did  not  appear 
by  the  declaration  that  the  plaintiff  was  particularly  inter- 
ested in  having  the  will  set  aside.  That  objection  was  very 
nice  and  critical,  and  I  confess  I  should  have  had  some  l^esi- 
tation  in  saying  that  such  an  interest  was  not  to  be  inferred 
from  the  allegation  that  he  was  an  heir  at  law.  The  decision 
is  not  in  point  upon  the  material  question  in  the  present 
case,  however,  because  it  does  not  appear  how  far  the  court 
considered  that  the  declaration  was  sufficient  in  respect  to  an 
allegation  that  there  was  a  controversy  as  to  the  validity  of 
the  will.  The  case  was  decided  upon  the  othet  point,  and 
decided  against  the  declaration.  The  pleading  there  con- 
tained much  more  in  this  respect  than  this  complaint.  It 
averred  that  the  plaintiff  had  become  dissatisfied  in  regard 
to  the  provisions  of  the  will,  and  especially  in  regard  to 
doubts  entertained  by  him  of  the  sanity  of  the  testator. 
Whether  these  allegations  woidd  be  enough,  without  stating 
that  such  doubts  or  some  occasion  for  them  really  existed,  or 
that  there  was  in  point  of  fact  a  controversy  as  to  the  proof 
of  the  will,  is  a  question  upon  whi^h  I  confess  to  some  diffi- 
culty^ and  upon  which  the  decision  of  the  case  famishes  no 
guide  to  us.         • 
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Upon  principle  it  is  clear  that  there  imist  be  a  dispute  be- 
tween the  parties,  which  was  doubtful,  ia  order  to  sustain  a 
promise  to  pay  money  in  a  compromise.  This  is  the  Ian-, 
guage  of  the  court,  and  the  evident  understanding  of  the 
law  by  the  judges,  in  the  case  of  BusaeU  t.  Cook^  already 
eited.  It  is  enough,  they  say,  that  the  dispute  was  doubtful, 
(p.  506.)  But  it  would  not  have  been  enough  if  the  defend- 
'  ant  had  threatened  a  suit  upon  a  claim  which  was  wholly 
baseless,  as  if  he  had  been  a  perfect  stranger,  or,  as  in  this 
case,  if  the  plaintiff  had  threatened  to  apply  to  set  aside  a 
judgment  against  which  there  was  no  ground  of  complaint, 
Ibr  any  cause  whatever.  The  court  will  not  look  behind  a 
compromise,  or  inquire  where  the  right  is,  but  they  must  see 
that  there  was  a  dispute  and  some  doubt,  an  injury  done, 
and  a  question  as  to  the  liability  to  answer  for  it,  o&  the  like. 
Otherwise  it  is  merely  extortion,  and  not  a  compromise.  The 
ease  of  Longridge  v.  DorviUe  {5  B,  (t  A.  117)  is  generally 
cited  as  having  gone  to  the  Extreme  length,  in  such  cases,  in 
the  English  oolh*ts.  There  th^  defendant's  vessel  had  injured 
the  vessel  of  the  plaintiff  by  a  collision,  and  proceedings  in 
admiralty  had  been  commenced,  which  were  withdrawn  upon 
the  defendant's  stipulating  to  pay,  by  way  of  compromise, 
the  sum  for  which  the  action  was  brought.  The  defendant's 
vessel  had  a  trinity  house  pilot  on  board,  and  it  was  there- 
fore exceedingly  doubtful,  upon  the  law,  if  they  were  liable. 
But  there  ha4  been  an  injury,  and  there  was  a  dispute  and 
doubt  as  to  the  responsibility  for  it,  and  the  court  said  the 
parties  agreed  to  waive  all  questions  of  law  and  of  fact.  The 
case  of  Longridge  v.  DorviUe  was  commented  upon  in  Wade 
V.  Simeon^  (2  C.  B,  S.  548,)  where,  upon  a  declaration  on 
a  promise  to  pay  moneys  in  consic^eration  of  forbearing  to 
proceed  with  an  action,  a  plea  that  the  plaintiff  never  had 
any  cause  of  action  and  well  knew  it,  was  held  good.  The 
cases  are  distinguished  on  the  ground  that  in- Longridge  v. 
DorviUe  there  was  an  unc^tainty,  while  in  the  case  before 
the  court  it  appeared  on  the  pleadings  that  there  was  no-  un-. 


158  OASES  IN  THE  SUPREME  COURT. 

Dolcher  v.  Pry. 

certainty  whatever.  'To  the  same  effect  is  Smith  v.  Monteith, 
(13  M.  dt,  W,  427,)  and  so  are  the  earlier  anthorities  which 
'will  be  found  cited  in  these  cases.  Lord  Coke  says,  as  was 
observed  by  Mr.  Justice  Cresswell  in  Wade  v.  Simeon^  that 
the  staying  of  an  action  which  has  been  unjustly  brought  is 
no  consideration  for  a  promise  to  pay  money.  This  is  as 
well  settled  and  as  universally  true  as  the  rule  that  a  prom- 
ise to  pay  money  upon  a  compromise  of  a  doubtful  claim  is 
valid,  and  the  merits  of  the  original  dispute  cannot  be  in* 
quired  into. .  Both  rules  must  be  applied  to  the  cases  which 
arise. 

The  case  of  Edwards  v.  Baregh  (11  M.  <k  W.  641)  was 
in  some  respects  like  the  present.  There  was  a  demurrer  to 
a  declaration,  and  although  the  declaration  stated  that  dis- 
putes and  controversies  were  pending  between  the  parties  as 
to  whether  the  defendant  owed  the  plaintiff  a  certain  sum, 
and  in  consideration  that  the  plaintiff  would  promise  not  to 
sue,  and  would  accept  £500  in  satisfaction,  the  defendant 
promised  to  pay  £500,  yet  the  declaration  skewed  no  con- 
sideration for  the  promise  because  it  did  not  allege  that  any 
debt  was  due^  but  only  that  disputes  existed.  The  opinions 
of  the  judges,  and  the  decision  of  that  case,  go  farther  than 
is  necessary  here,  for  there  is  no  allegation  in  this«Domplaint 
that  there  was  any  doubt  or  dispute  whatever  as  to  the  va- 
lidity or  the  regularity  of  the  judgment  of  foreclosure,  or  any 
ground  for  setting  it  aside.  There  is  a  case  in  Pennsylvania, 
(P'Keson  v.  Barclay,  2  Fenn.  Rep.  531,)  in  which  a  note 
given  to  settle  a  slander  suit  for  words  not  actionable  was 
sustained.  But  the  cases  of  Hanaker  v.  JSberle,  (2  Bin, 
509,)  Johnea  v.  Pottery  (5  S.  d  B.  519,)  in  the  same  state, 
are  more  in  accordance  with  the  rule  to  be  collected  from  the 
English  and  the  earlier  authorities,  and  seem  to  me  better 
considered.  A  similar  principle  will  be  found  in  Powell  v. 
Brown,  (3  John.  100,  104,)  where  a  promise  to  pay  a  debt 
of  one  W.  B.  to  the  plaintiff,  in  ^nsideration  that  the  plain- 
tiff would  account  to  the  defendant  for  the  shares  of  W.  B. 


.^ 
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in  the  profits  of  a  certain  vessel  and  voyage  in  which  they 
had  been  jointly  concerned,  was  held  void  for  want  of  con- 
sideration, unless  it  appeared  that  there  were,  such  profits. 

It  has  been  sometimes  suggested  that  avoiding  the  ex- 
penses of  resisting  a  claim  or  defending  a  snit,  nnder  any 
circumstances,  would  be  a  sufficient  consideration  for  a  com- 
promise of  the  demand.  But  this  would  lead  to  sustaining 
such  promises  to  pay  money  for  the  relinquishment  of  pros- 
ecutions which  were  utterly  unfounded  and  malicious ;  and 
besides,  the  law  supposes  that  the  costs  which  would  be  re- 
covered of  the  party  making  such  a  claim  would  be  a  sufficient 
indemnity  for  such  expenses. 

Thib  complaint  is  defective  in  not  alleging  that  there  was 
some  doubt  or  dispute  as  to  the  regularity  or  validity  of  the 
judgment  in  the  foreclosure  action,  upon  which  the  defend^ 
ant  might  have  founded  a  proceeding  to  vacate  it,  and  for 
this  reason,  without  passing  upon  any  other  questions  which 
have  been  alluded  to,  the  demurrer  should  have  been  allowed. 

The  order  appealed  trom  must  be  reversed  with  costs,  and 
judgment  ordered  for  the  defendant,  with  leave  to  the  plain- 
tifib  to  amend  on  the  usual  terms. 

[DvTCBXBS  Obhsbal  Tbbk,  May  12, 1S62.  Hmottf  Brown,  Scrugkam  and 
LoU,  Jnrtlcea] 


Newman  vs.  Tibbnan. 

An  indiTidnal,  in  order  to  justify  his  arrest  and  imprisonment  of  another,  by 
Tirtne  of  his  authority  as  a  justice  of  the  peace,  must  show  himself  to  have 
been,  at  the  time,  not  only  de  facto  but  (2«yiire  a  justice. 

Where  a  defendant,  sued  for  an  illegal  arrest  and  imprisonment,  justified  on 
the  ground  of  his  being  a  justice  of  the  peace,  in  the  lawltil  discharge  of  his 
duties,  and  to  show  that  he  was,  dsjure,  a  justice  of  the  peace,  gave  evi- 
dence that  he  had  taken  and  filed  the  oath  of.  office,  and  introduced  the 
minutes  of  the  proceedings  of  a  town  meeting,  showing  the  number  of  votes 
given  for  eaoh  of  the  several  persons  voted  for,  at  that  elecUoDi  for  th« 
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oiBce  of  Justice  of  the  peace,  including  the  defendant,  bat  not  showing  thai 
the  defendant  had  received  the  highest  number  of  votes,  or  that  more  than 
one  Tacancy  in  the  office  existed,  or  that  more  than  one  person  was  to  be 
chosen  to  fill  the  office;  but  the  plaintiff  produced  a  certificate  of  the 
inspec^rs  and  town  clerk,  incorporated  in  the  minutes,  stating  that  at  such 
election  two  persons^  other  than  the  defendant,  were  elected  to  the  office 
of  Justice,  for  different  terms ;  U  wot  hdd  that  there  was  not  sufficient  evi- 
dence  of  the  right  of  the  defendant  to  the  office  he  assumed  to  exercise,  to 
Justify  the  arrest. 

THIS  action  was  brought  hj  thd  plaintiff  against  the  de- 
fendant to  recoYcr  damages  for  false  imprisonment.  The 
complaint  alleges  that  on  or  about  the  5th  of  May,  I860,  the 
defendant  maiiciously^  and  with  intent  to  injure  the  plaintiff, 
did  force  and  compel  him  to  go  to  the  county  jail  of  "Rich- 
znond  county,  and  did  there  imprison  and  detain  him  for  the 
space  of  thirty  days,  without  reasonable  cause,  and  without 
authority  so  to  do,  &c.,  and  claimed  damages  in  the  sum  of 
five  hundred  dollars. 

The  answer  of  the  defendant  denies  that  he  unlawfully 
and  maliciously  committed  any  of  the  acts  complained  of; 
and,  for  a  distinct  and  separate  defense,  sets  up  that,  ^'  on 
the  14th  day  of  February,  1860,  at  an  annual  town  meeting, 
held  in  the  town  of  Castleton,  Richmond  county,  on  that  day, 
he  was  duly  elected  a  justice  of  the  peace  for  said  town  of 
Castleton ;  and  that  subsequent  to  said  election,  and  before 
the  Ist  Askj  of  March,  1860,  he  took  the  oath  of  office  re- 
quired by  the  statute,  before  Israel  0.  Denyse,  the  clerk  of 
the  county  of  Bichmond,  and  entered  upon  the  discharge  of 
his  duties  as  a  justice  of  the  peace  of  the  town  of  Castleton, 
and  at  the  time  of  the  issuing  of  the  warrant  against  and 
the  arrest  of  the  plaintiff,  as  thereinafter  mentioned,  he,  the 
defendant,  was  a  justice  of  the  peace  of  the  said  town  of  Castle- 
ton, and  acting  in  the  discharge  of  the  duties  of  his  office  as 
such  justice.  That  on  the  4th  day  of  May,  1860,  one  Will- 
iam Commens  made  a  complaint  under  oath  before  the  de-* 
fendant,  while  he  was  acting  as  a  justice  of  the  peace,  in  and 
for  said  town  of  Castleton,  charging  the  plaii^tiff  with  hayr 
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ing  committed  an  assault  and  battery  on  him^  in  said  town 
of  Castleton.  That  be^  the  defendant,  as  sucb  jastioe  of  the 
peace,  issued  his  warrant  on  said  complaint  for  the  appre- 
hension of  the  plaintiff  for  said  offense,  and  the  plaintiff  was, 
on  or  about  the  5th  day  of  May,  1860,  by  a  constable  of  said 
town  of  Castleton,  arrested  on  said  warrant,  and  brought  be- 
fore the  defendant  as  such  justice  in  said  town,  on  said  5th 
day  of  May,  and  he  was  then  and  there,  at  a  court  of  special 
sessions  held  by  the  defendant,  duly  tried  on  said  complaint 
and  found  guilty  of  the  commission  of  the  offense  therein 
charged,  and  was  sentenced  to  be  confined  in  the  county  jail 
of  Bichmond  county  for  the  space  of  thirty  days.  That  in 
pursuance  of  such  trial,  conyiction  and  sentence,  the  plaintiff 
was  conveyed  to  said  county  jail,  and  was  confined  therein. 
And  the  defendant  averred  that  these  were  the  same  acts  of 
which  the  plaintiff  complained  in  his  complaint,  and  that  all 
of  said  acts  were  done  in  accordance  with  the  statute  in  such 
case  made  and  provided. 

The  action  was  tried  at  the  Bichmond  circuit,  before  Jus- 
tice ScRUGHAH  and  a  jury.  The  plaintiff  proved  his  arrest 
and  imprisonment,  as  alleged  in  the  complaint.  The  defend- 
ant proved  that  the  oath  of  office  as  a  justice  of  the  peace 
was  administered  to  him  by  the  clerk  of  Bichmond  county, 
on  the  20th  of  February,  1860.  He  also  read  in  evidence  a 
record  of  the  conviction  of  the  plaintiff,  Charles  Newman,  of 
the  offense  of  assault  and  battery,  for  which  he  was  sentenced 
to  be  imprisoned  in  the  county  jail  for  thirty  days.  This  was 
signed  by  the  defendant  as  justice  of  the  peace,  and  was 
dated  May  22,  1860.  The  complaint,  warrants,  constable's 
return,  and  the  minutes  of  the  trial  before  the  court  of  special 
sessions  were  also  read  in  evidence.  Israel  C.  Denyse,  the 
clerk  of  Bichmond  county,  was  examined  as  a  witness.  Being 
asked  if  he  had  examined  the  records  and  files  in  his  office 
for  any  certificate  of  the  defendant's  election  as  a  justice  of 
the  peace  for  the  town  of  Castleton,  he  testified  that  he  had 
not  found  any  certificate  Stating  that  he  was  elected  a  justice 
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of  the  peace  during  the  year  1860.  That  from  Pebnianr, 
I860,  to  the  time  of  the  trial,  he  had  acted  as  a  justice  of 
the  peace  for  the  town  of  Castleton.  That  there  was  a  cer- 
tificate on  file  in  the  county  clerk's  office,  from  the  town  clerk, 
showing  the  number  of  votes  given  for  justices  at  the  elec- 
tion in  1860. 

Peter  H.  Wendell,  being  duly  sworn,  testified  as  follows : 
*'  I  am  town  clerk  of  Castleton.  I  have  the  returns  of  elec- 
tion of  town  officers  of  Castleton  for  1860.  This  is  the  true 
book  of  records."  The  defendant's  counsel  offered  in  evi- 
dence the  returns  marked  B,  and  to  read  therefrom  the  num- 
ber of  votes  cast  for  justice  of  the  peace,  at  the  annual  town 
meeting  for  the  town  of  Castleton,  in  February,  1860.  The 
counsel  for  the  plaintiff  objected  to  this,  as  not  being  the 
certificate  of  the  result  of  the  election,  as  required  by  statute. 
The  objection  was  overruled  and  exception  noted.  So  much 
of  the  paper  marked  B  was  then  read  as  refers  to  the  election 
of  justices  of  the  peace,  and  also  the  certificate  to  the  same, 
which  are  as  follows : 

"At  the  annual  town  meeting  of  the  town  of  Castleton, 
held  at  the  house  of  Thomas  C.  Bums,  at  Tompkinsville. 
o  o  o  o  o  o  o  The  town  clerk,  Robert  Hesle- 
wood,  not  being  present,  Josephus  Van  Tassell  was  unani- 
mously elected  clerk  of  said  meeting.  The  whole  number  of 
votes  cast  for  justices  of  the  peace  was  three  thousand  and 
fourteen,  of  which  Philip  Wolfe  received  four  hundred  and 
fifty-seven;  Peter  Tieman,  four  hundred  and  twenty-six; 
Michael  Langton,  four  hundred  and  twenty-fbur ;  John  Crab- 
tree,  three  hundred  and  seventy-nine;  William  J.  Watson, 
three  hundred  and  sixty-four ;  Michael  Conklin,  three  hun- 
dred and  fifty ;  Benjamin  P.  Brown,  two  hundred  and  fifty- 
three  ;  David  Moore,  two  hundred  and  fifty-two,  and  John 
R.  Western  one  hundred  and  nine." 

"  I  certify  that  the  within  is  a  true  copy  of  the  proceed- 
ings of  a  town  meeting  held  in  the  town  of  Castleton,  Rich- 
mond county,  on  the  14th  day  of  February,  1860,  from  tho 
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opening  to  the  closing  of  the  polls,  and  a  true  canvass  of  all 
the  votes  cast  for  all  the  different  persons  voted  for  to  fill  all 
the  offices  to  be  elected  at  such  town  meeting. 

JosEPHus  Van  Tassell,  Clerk  pro  tem/' 

"  I  certify  that  the  within  is  a  true  copy  of  the  return  of 
the  town  meeting  of  Castleton,  held  February  14,  1860,  and 
filed  in  my  office  by  Josephus  Van  Tassell,  the  clerk  elected 
at  said  meeting.  Robert  Heslewood,  Town  Clerk." 

The  plaintiff  read  in  evidence  the  following  entry  in  the 
book  of  minutes  of  the  town  of  Castleton,  dated  February 
14,  1860,  and  signed  by  Alex.  T.  Watson  and  Nathan  Bar- 
rett, inspectors  of  election,  and  Josephus  Van  Tassell,  town 
clerk  pro  tern. ;  being  the  returns  of  the  election  at  the  town 
meeting  held  on  that  day. 

"  The  town  clerk,  Robert  Heslewood,  not  being  present, 
Josephus  Van  Tassell  was  unanimously  elected  clerk  of  said 
town  meeting.  The  following  persons  received  a  majority  of 
all  the  votes  cast  for  the  offices  hereafter  mentioned,  and  were 
declared  to  be  duly  elected : 

Jacob  B.  Wood,  for  supervisor ;  Peter  H.  Wandel,  town 
clerk;  David  Moore,  justice  of  the  peace;  Benjamin  P. 
Brower,  long  term,  justice  of  the  peace,"  &c. 

The  defendant  offered  to  read  from  the  same  book  the  pro- 
test and  certificate  of  Josephus  Van  Tassell,  tlie  clerk  of  the 
town  meeting,  stating  Barrett  and  Watson's  certificate  to  be 
incoiTect.  This  was  objected  to  by  the  plaintiff's  counsel, 
and  excluded ;  to  which  the  counsel  for  the  defendant  ex- 
cepted. Israel  C.  D^nyse,  the  county  clerk,  being  shovm  a 
paper,  testified  as  follows :  "  This  is  a  paper  which  was  filed 
in  my  office,  2l8t  February,  1860.  It  is  a  certificate  of  the 
clerk  of  the  town  meeting,  held  in  the  town  of  Castleton, 
February  14,  1860,  of  the  election  of  certain  justices  of  the 
peace."    The  paper  was  as  follows : 

"  Richmond  County^  Town  of  Castleton^  88 :  I,  Josephus 
Van  Tassell,  clerk  of  the  atfnual  town  meeting,  held  in  the 
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town  of  Castleton  aforesaid,  on  the  14th  day  of  February 
instant,  do  hereby  certify  that  the  following  persons  were  de- 
clared elected  justices  of  the  peace  for  said  town,  at  such 
town  meeting,  viz :  Benjamin  P.  Brower,  longest  term,  and 
David  Moore,  to  fill  the  unexpired  term  of  Theo,  Freau. 
Dated  this  2 1st  day  of  February,  1860. 

JosBPHus  Van  Tassell, 
Clerk  of  the  annual  town  meeting,  Feb.  14,  1860." 

The  counsel  for  the  plaintiff  offered  to  read  this  certificate 
in  evidence,  to  which  the  counsel  for  the  defendant  objected, 
and  the  objection  was  sustained  by  the  court,  and  the  coun- 
sel for  the  plaintiff  excepted. 

The  case  having  been  closed/ the  counsel  for  the  defendant 
moved  to  dismiss  the  complaint,  upon  the  following  grounds : 

First  That  there  was  no  malice  shown  on  the  part  of  the 
defendant  against  the  plaintiff.  Secondly.  That  the  defend- 
ant, acting  regularly  and  believing  himself  to  be  a  justice  of 
the  peace,  and  acting  colorably  as  such,  cannot  be  held  re- 
sponsible in  this  action.  The  court  refused  to  grant  the 
'motion;  to  which  refusal  the  counsel  for  the  defendant 
excepted. 

The  case  having  been  summed  up  by  the  respective  coun- 
sel, the  court  charged  the  jury,  after  reviewing  the  facts  of 
the  case,  substantially  as  follows :  ^'  It  is  not  sufficient  to 
justify  the  defendant,  for  him  to  show  merely  that  he  was 
acting  as  a  justice  of  the  peace ;  he  is  bound  to  show  that  he 
was  actually  such.  As  no  statement  of  the  election  showing 
that  he  was  elected  a  justice  of  the  peape  was  transmitted  to 
the  county  clerk,  he  was  not  regularly  sworn  into  office,  and 
was  not  a  justice  of  the  peace.  His  proceedings  against  the 
plaintiff  were  therefore  unlawful,  and  the  plaintiff  is  entitled 
to  recover  for  the  damage  he  actually  sustained.'' 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  assess- 
ing his  damages  at  twenty-five  dollars. 
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D.  B.  WiUiamsony  for  the  plaintiff. 

John  McKeon  and  Jonas  B.  Phillips,  for  the  defendant 

By  the  Court  J  Emott,  J.  The  defendant,  in  order  to  jus- 
tify his  arrest  and  imprisonment  of  the  plaintiff,  must  show 
himself  to  have  been  at  the  time  not  only  de  facto,  but  de 
jure,  a  justice  of  the  peace.  This  is  an  action  by  a  plaintiff 
who  has  been  personally  affected  by  the  authority  exercised 
by  the  defendant,  and  of  course  it  brings  up  the  question  of 
the  rightfulness  and  extent  of  that  authority  directly,  and 
not  collaterally. 

The  defendant,  to  show  that  he  was  dejure  a  justice,  gave 
eyidence  that  he  had  taken  and  filed  the  oath  of  o£Sce ;  and 
he  also  introduced  the  minutes  of  the  proceedings  of  a  town 
meeting  of  Castleton,  in  Bichmond  county,  held  February 
14,  1860.  By  these  minutes  it  appeared  that  3014  Yotes 
were  cast  for  the  office  of  justice  of  the  peace,  of  which 
Philip  Wolfe  received  457,  the  defendant  Peter  Tieman  426, 
Michael  Langton  424,  and  six  others,  each  a  different  and 
less  number  of  votes. 

The  portion  of  the  minutes  introduced  by  the  defendant 
does  not  contain  any  certificate  or  declaration  of  the  election 
of  any  one  of  these  persons  to  this  office ;  nor  do  they  show 
or  state  that  more  than  one  vacancy  in  the  office  of  justice 
of  the  peace  existed  or  was  to  be  filled  at  this  election.  It 
does  not  appear  .whether  all  these  persons  were  candidates  for 
the  same  office,  or,  if  not,  how  many  justices  of  the  peace 
were  to  be  chosen  in  this  town,  at  this  election. 

The  inspectors,  or  persons  holding  the  town  meeting  or 
election,  for  some  reason  which  does  not  appear  and  which  is 
not  material  at  present,  refused  to  declare  the  defendant 
elected.  After  the  defendant  rested  his  case  at  the  trial,  the 
plaintiff  introduced  a  certificate  or  return  of  these  officers, 
stating  the  persons  elected  to  the  various  offices  filled  at  this 
town  meeting,  among  whom  are  two  persons  declared  to  have 
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been  elected  to  the  office  of  justice  of  the  peace  for  different 
towns,  neither  being  the  defendant.  The  plaintiff  also  of- 
fered in  evidence  a  certificate  of  the  clerk  of  the  town  meet- 
ing held  in  Castleton  on  the  14th  of  February,  1860,  to  the 
effect  that  Benjamin  P.  Brower  and  David  Moore  were  "de- 
clared elected  justices  of  the  peace"  at  that  town  meeting. 
The  statute  (1 B,  S.  344,  §  18)  enacts  that  the  clerk  of  every 
town  meeting  at  which  an  election  of  justices  of  the  peace 
shall  be  held,  shall  within  ten  days  thereafter  transmit  to  the 
clerk  of  his  county  a  certificate  of  the  result  of  such  elec- 
tion, under  his  hand,  which  shall  be  evidence  of  the  facts 
therein  certified.  The  certificate  of  Josephus  Van  Tassell, 
which  the  plaintiff  offered  to  read,  was  produced  from  the 
county  clerk's  office,  and,  I  am  inclined  to  think,  was  a  sub- 
stantial compliance  with  this  provision.  It  might  have  fur- 
nished prima  facie  evidence  of  the  election  of  another  person 
than  the  defendant  to  the  office  which  he  claims  to  exercise. 
Without  deciding  whether  this  certificate  should  have  been 
admitted,  and  leaving  it  out  of  the  question,  however,  the 
only  other  declaration  or  certificate  of  the  result  of  the  elec- 
tion was  that  found  in  the  statement  made  by  two  persons 
designating  themselves  inspectors  of  the  election,  but  signed 
also  by  the  town  clerk,  and  incorporated  in  the  minutes. 
This  was  read  in  evidence  by  the  plaintiff,  and,  as  I  have  al- 
ready stated,  declared  the  election  to  the  office  of  justice  of 
another  person  than  the  defendant.  This  statement  of  the 
result  would  seem  to  have  been  substantially  in  compliance 
with  section  15,  page  344  of  1  revised  statutes,  being  sec- 
tion 9  of  title  8,  chapter  130  of  the  laws  of  1842,  The  de- 
fendant  offered  to  read  in  evidence  a  protest  and  certificate 
of  the  same  clerk  who  had  signed  these  minutes,  against 
their  correctness.  The  protest  is  not  set  out  in  the  case,  but 
it  was  a  paper  which  the  clerk  had  no  authority  to  make, 
and  it  was  properly  rejected  on  this  trial. 

I  am  unable  to  find  any  sufficient  evidence  in  the  case  be- 
fore U8  of  the  right  of  the  defendant  to  the  office  he  assumed 
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to  exercise.  The  only  evidence  tending  that  way  is  the  state- 
ment of  the  number  of  votes  given  for  all  the  persons  voted 
for  at  the  town  meeting  in  Castleton  in  1860  for  justice  of 
the  peace,  and  among  others  for  the  defendant.  But  the  de- 
fendant does  not  even  by  that  statement  appear  to  have  re- 
ceived the  highest  number  of  votes  for  that  office,  and  there 
is  nothing  to  show  that  more  than  one  vacancy  in  such  an 
office  existed  in  the  town,  at  that  time,  or  that  more  than 
one  person  was  to  be  chosen  to  fill  the  office ;  unless  we  resort 
to  the  documents  introduced  by  the  plaintiff.  If  we  do  that, 
it  an  once  appears  that  another  person,  and  not  the  defend- 
ant, was  elected,  or  at  least  declared  elected  to  the  office. 

The  defendant  might  have  proceeded  against  the  town  offi- 
cers to  compel  them  to  declare  his  election,  if  he  was  duly 
elected,  or  he  might  have  proceeded  to  oust  the  person  who 
intruded  into  the  office  upon  the  certificate  or  declaration  of 
these  officers.  And  the  town  officers  themselves  were  liable 
to  indictment  if  they  were  guilty  of  misfeasance  in  the  prem- 
ises. But  the  defendant  cannot  justify  himself  upon  any 
such  evidence  as  we  have  here,  when  his  authority  is  ques- 
tioned, as  it  is  now,  by  a  party  whom  he  has  arrested.  I  do 
not  understand  how  he  could  justify  or  defend  this  action, 
even  if  he  could  show  that  he  was  entitled  to  the  office,  if 
another  person  had  received  the  certificate  of  the  election. 
But  I  do  not  find  enough  in  the  present  case  even  to  raise 
the  question. 

The  plaintiff  should  have  judgment  on  the  verdict,  with 
costs. 

[DiJTCHBss  GxirxBAL  Txxii,  May  12, 1862.  AmM,  Brown,  Scrugham  a&d 
LoU,  JniUcM.] 
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7«*ADnS'  ^^^^"^^^  DiAPEB,  appellant^  vs.  Henry  R.  Andebsok 
I  ■'  and  Elizabeth  G.  S.  Anderson,  respondents. 

The  prorisions  of  the  reTised  statntes  relative  to  the  rendering  of  annual  ac- 
counts, by  guardians,  do  not  contemplate  the  setUemetU  of  those  accounts. 

They  are  intended  to  inform  the  ward  and  the  conrt  of  the  manner  in  which 
the  guardian  is  discharging  his  trust.  The  ward,  or  the  court,  may  act  up- 
on the  information  thus  obtained,  to  remove  the  guardian,  or  to  obtain  fur- 
ther security  for  the  performance  of  his  duties.  But  there  is  no  provision 
in  the  statute  for  a  judicial  examination  and  settlement  of  the  guardian's 
accounts,  either  at  the  instance  of  the  ward  or  the  guardian,  while  the  guard- 
ianship still  continues  and  is  intended  to  continue. 

If  the  guardian  has  failed  to  render  his  annual  accounts,  he  may  be  cited  to  do 
so ;  but  in  a  proceeding  for  that  purpose,  where  there  is  no  prayer  for  the 
supersession  or  removal  of  the  guardian,  and  the  ward  is  not  yet  of  age,  the 
surrogate  has  no  Jurisdiction  to  make  a  decree  for  the  final  settlement  of  the 
account. 

APPEAL  from  a  decree  of  the  surrogate  of  the  county  of 
Westchester.  The  surrogate  appointed  Frederick  Dia- 
per guardian  of  the  estate  of  his  daughter  Elizabeth  G.  S. 
Diaper.  During  her  infancy  she  married  Henry  R.  Ander- 
son. The  guardian  not  having  filed  a  first  account,  the  hus- 
band of  the  ward  (the  latter  being  still  under  age)  presented 
a  petition  to  the  surrogate,  in  which  he  stated  that  the  guard- 
ian had  not,  sinoe  his  appointment,  filed  an  account  of  his 
proceedings ;  that  the  guardian  was  insolvent  and  in  failing 
circumstances  as  to  property,  and  that  one  of  his  sureties 
had  failed  and  become  insolvent,  and  therefore  that  the  es- 
tate of  the  ward  was  in  jeopardy :  prayer^  "  that  the  said 
guardian  may  be  required  to  account  to  the  surrogate  of  the 
county  of  Westchester,  according  to  the  staiiUe  in  such  dt^se 
made  and  provided/'  On  this,  the  surrogate  made  an  order 
that  the  guardian  appear  in  his  court,  on  a  day  specified, 
"  and  then  and  there  render  an  account  of  his  proceedings 
as  such  guardian^  or  show  cause,''  &c.  Citation  granted 
upon  this  order  to  the  same  effect :  "  Then  and  there  to  ren- 
der an  account  of  your  proceedings  as  such  guardian  of 
the  said  Elizabeth  Gr.  S.  Diaper,  or  show  cause,"  &c.    The 
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goardian  complied  with  the  order  and  citation  by  filing  an 
account  and  prraucing  vouchers,  and  was  examined  (on  his 
own  behalf)  as  to  items  for  which  he  had  not  vouchers.  The 
advocate  employed  by  the  husband  of  the  ward  claimed  to 
examine  the  guardian  personally,  and  then  produce  witnesses 
with  a  view  to  contradict  and  surcharge  and  falsify,  and  so 
that  the  surrogate  might  give  a  decree  upon  the  items ;  and 
this  the  surrogate  allowed,  under  exception  and  objection. 
He  finally  made  a  decree,  by  which  it  was  ordered,  adjudged 
and  decreed  that  the  account  of  the  guardian  '^  be  stated, 
settled  and  allowed  as  hereinafter  particularly  stated ;  and 
that  the  said  accounts  as  filed  by  the  said  guardian  are  pass- 
ed, settled  and  allowed  as  corrected,  extended  and  otherwise 
modified  by  the  provisions  of  this  decree  hereinafter  contain- 
ed.'' The  guardian  appealed  from  this  decree,  under  2  J?. 
S.  610,  §  107,  claiming  that  all  the  surrogate  could  do  was 
to  require  the  filing  of  a  first  account,  and  if  the  party  acting 
for  the  ward  chose  to  examine  the  guardian  and  did  so,  that 
there  and  then  the  surrogate  should  have  stayed  matters  un- 
til the  coming  of  age  of  the  ward,  or  until  some  special  mis- 
conduct or  damage  recognized  and  referred  to  in  the  statutes 
(2  id.  152)  was  apparent ;  except  that  there  might  have  been 
a  requirement  of  further  surety,  if  evidence  showed  a  present 
bondsman  was  insolvent.  (Act  of  1837,  ch.  460,  §  46.)  The 
surrogate  did  not  make  any  order  for  further  security.  He 
issued  no  citation  to  the  guardian  to  show  cause  why  he 
should  not  procure  new  sureties. 

Charles  Edwards^  for  the  appellant.  I.  A  surrogate  can- 
not compel  an  account  from  a  guardian,  save  under  statute. 
(Matter  of  Dyer y  5  Paige,  634.)  A  surrogate  can  compel 
a  guardian  to  file  accounts  periodically.  (Statute  of  1837, 
ch.  460,  §  57.)  Guardians  appointed  by  a  surrogate  are,  by 
statute,  put  in  the  same  category  with  executors  and  admin- 
istrators as  to  the  matters  of  their  accounts.     (2  R,  8.  152, 
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§  11.)  And  thus  we  are  referred  to  the  statute  touching  the 
duties  of  executors  and  administrators  in  ^ndering  an  ac- 
count. (Id.  91,  92.)  By  §  52,  an  executor  or  admin- 
istrator, after  the  expiration  of  eighteen  months,  may  be 
required  to  " render  an  account  of  his  proceedings"  By 
§  54,  in  rendering  "  such  account,"  vouchers  are  to  be  pro- 
duced ;  and  the  executor  or  administrator  may  be  examined 
on  oath  touching  such  payments,  and  also  in  relation  to  any 
property  or  effects  of  the  deceased  which  baye  come  to  his 
hands,  and  the  disposition  thereof.  Here  ends  the  statute  as 
to  "  such  account." 

II.  The  only  person  allowed  to  be  examined  in  regard  to 
this  interim  account,  thip  *'  rendering  an  account,"  is  the  ex- 
ecutor or  guardian ;  and  that  fact  negatives  the  idea  of  bring- 
ing forward  evidence  to  conflict  with  his  sworn  statement. 
If  a  guardian  were  not  embraced  by  the  act  touching  execu- 
tors and  administrators,  then  (as  a  surrogate  is  the  creature 
of  statute)  he  could  not  be  examined  in  relation  to  items  of 
a  mere  first  account,  unless  in  connection  with  charges  tend- 
ing towards  his  dismissals 

III.  There  can  be  no  issues  raised  or  points  litigated  on 
the  filing  of  an  ad  interim  account,  either  by  executor,  admin- 
istrator or  guardian.  Where  opposing  witnesses  are  allowed, 
an  issue  is  supposed  and  the  spirit  of  a  litigated  suit  pre- 
sumed. Such  a  state  of  things  may  occur  on  a  final  settle- 
ment. The  sureties  of  a  guardian  would  not  be  liable  under 
any  decree  based  on  testimony  of  conflicting  witnesses,  where 
a  mere  rendering  of  a  flrst  account  is  demanded,  and  there 
has  been  no  allegation  of  incompetency.  {Stillwell  v.  Mills ^ 
19  John.  304) 

IV.  The  order  in  the  present  case  is  merely  that  the  guard* 
ian  "  render  an  account  of  his  proceedings."  This  was  done, 
and  vouchers  produced,  and  the  advocate  acting  for  the  ap- 
plicant chose  to  examine  the  guardian  as  to  items.  And  this 
having  been  performed,  the  matter  should  there  have  ended. 
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The  guardian  does  not  ask  to  be  discharged^  and  to  account ; 
nor  is  there  any  application  to  dismiss  him,  or  any  petition 
for  any  payment  from  him  ;  further  security  is  not  even  pos- 
sessed or  acknowledged  in  the  surrogate's  decree.  The  ex- 
amination and  cross-examination  of  witnesses  under  a  first 
account,  can  answer  no  good  end ;  as  the  ward's  rights  re- 
main intact  until  a  final  accounting  and  paying  over.  The 
power  given  by  the  statute  to  examine  an  executor  or  guard- 
ian in  relation  to  a  first  account,  must  have  been  allowed 
merely  with  a  view  to  secure  truthful  items  and  present 
vouchers,  and  so  that  neither  might  be  varied  in  future  years, 
and  also  for  a  chance  to  discover  present  fraud,  and  so  that, 
thereupon,  after  proceedings  might  be  taken  to  oust  a  guard- 
ian or  executor.  We  have  an  exposition  of  the  statute  as  to 
tills  "  rendering  an  account,"  in  adjudged  cases,  (  Westerveli 
V.  Gregg,  1  Barb.  Ch.  R.  478.  Smith  v.  Van  Kuren,  2  id. 
4lIZ.  Campbell  v.  BrueUy  1  Bradf.  Surr,  R.  224.  Bogart 
v.  Van  VeUoTy  4  Edw,  V.  C.  Rep.  718.)  These  cases  should 
be  conclusive  in  the  present  matter. 

V.  The  guardianship  had  not  reached  a  point  where  a  sur- 
rogate could  make  a  decretal  order  embracing  and  closing  up 
of  items  of  credit  and  debit,  causing  in  fact  a  stated  and 
settled  account.  There  can  be  no  decree  of  a  court  as  to  an 
amount  which  cannot  be  enforced.  It  is  insisted  that  the 
ward  is  not  concluded  by  the  surrogate's  views  upon  the  items 
allowed,  nor  the  guardian  estopped  in  relation  to  sums  dis- 
allowed, for  the  time  has  yet  to  come  when  all  amounts  are 
to  be  passed  upon.  Still,  some  future  surrogate,  when  the 
ward  has  come  of  ago,  seeing  what  his  predecessor  has  done, 
will  look  upon  the  matters  passed  upon  in  the  present  decre- 
tal order  as  stated  and  settled. 

VI.  The  supreme  court  will  not  go  into  the  particulars  of 
an  interim  account  of  a  guardian,  filed  in  a  surrogate's  office. 
It  will  only  pass  upon  a  guardian's  accounts,  on  an  appeal 
firom  a  decree  on  first  settlement.  (2  R.  8. 13i)  The  guard- 
ian, then,  in  this  case  would  be  remediless  as  to  amounts 
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disallowed,  if  the  surrogate  could  bar  him  by  taking  up  a 
first  account  ''  rendered/'  and  make  a  decree  which  would 
be  final. 

Mills  &  Cochran,  for  the  respondents.  I.  The  only  ques- 
tion presented  upon  this  appeal  is  whether,  when  a  guardian 
is  cited  by  a  surrogate  to  account  as  such  guardian  pursuant 
to  section  11  of  the  statute,  (3  R.  S.  5th  ed.  p.  244,  §  11,) 
the  surrogate  has  authority  to  take  the  examination  of  wit- 
nesses as  to  the  truth  and  justice  of  such  account,  and  to 
state  and  settle  the  same.  Does  the  surrogate's  power  to 
"  compel  an  account"  involve  the  power  to  examine  its  items 
and  pass  upon  its  con^ectness,  fairness  and  sufficiency  ?  Does 
the  authority  to  compel  an  account  mean  merely  the  right  to 
call  upon  the  guardian  to  file  with  the  surrogate  any  paper 
which  that  guardian  may  choose  to  designate  as  such  ?  The 
appellant  maintains  the  affirmative  of  this  latter  proposition. 
He  assumes  a  strict  analogy  between  this  proceeding  and  that 
taken  against  an  administrator  upon  the  petition  of  a  cred^ 
itor,  and  thence  falls  into  the  further  error  of  supposing  that 
it  is  necessary  in  the  petition  in  this  matter,  (as  in  the  case 
of  a  petitioning  creditor,)  in  order  to  entitle  the  infant  to  a 
statement  and  settlement  of  the  guardian's  account  by  the 
decree  of  the  surrogate,  that  the  infant  should  pray,  or  be  in 
a  position  to  pray,  that  the  balance  ascertained  be  paid  over. 
The  case  of  Seaman  v.  Duryea,  (10  Barb.  525;  S.  (7.,  1 
Keman,  324,)  establishes  that  a  prayer  for  payment,  or  for 
any  thing  beyond  an  account,  is  not  necessary  in  the  petition, 
nor  is  any  allusion  to  payment  required  in  the  citation,  to 
give  to  the  surrogate  jurisdiction  under  this  statute,  not  only 
to  state  and  settle  the  account  and  ascertain  the  balance  due, 
but  even  to  decree  the  payment  of  the  balance  so  ascertained. 
Justice  Brown,  in  that  case,  very  satisfactorily  shows  why 
such  a  course  is  not  necessary,  and  points  out  the  distinction 
between  the  cases  of  an  administrator  and  a  guardian.  (See 
opinion  of  Justice  Brown  at  page  529.) 
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II.  The  appellant  concedes  that  if  the  ward  were  of  age 
she  might  falsify  and  surcharge  the  account,  and  that  the 
surrogate  would  then  have-  authority,  by  virtue  of  his  power, 
to  "  compel  an  account,"  to  state  and  settle  it,  and  even  to 
direct  the  payment  of  the  balance  found  to  be  in  the  guard- 
ian's hands.  He  cannot  well  dispute  that  proposition,  and 
yet  its  concession  yields  the  whole  case.  The  same  section 
of  the  statute  provides  for  the  very  same  accounting,  whether 
the  ward  be  of  age  or  not.  Section  11  provides,  in  the  first 
place,  that  the  guardian  may  be  '^  cited  to  account"  at  any 
time  by  the  ward  or  a  relative,  and  upon  cattse  shown  may 
be  compelled  to  account  in  the  same  manner  as  an  adminis- 
trator, and  then  proceeds  to  declare  that  ^^upon  the  ward^B 
arriving  at  age  he  shall  be  entitle  to  compel  such  account 
without  showing  any  cause,"  The  accounting  thus  com- 
pelled is  the  same  in  both  cases,  except  that  in  the  one,  cause 
is  required  to  be  shown,  and  in  the  other,  not.  Section  28 
of  the  same  statute  also  provides  for  the  same  accounting, 
and  no  other,  when  a  guardian  has  been  removed, 

III.  While  the  accounting  is  the  same,  the  decree  which 
the  surrogate  makes  thereon  will  necessarily  depend  upon  the 
age  of  the  ward,  and  the  relations  of  the  guardian  and  ward. 
If  the  accounting  takes  place  before  the  ward  is  of  age,  then 
the  surrogate,  by  his  decree,  must  settle  and  state  the  ac- 
count, ascertaining  and  adjudging  how  far  it  is  ^^  just,  full 
and  true."  If  the  ward  has  arrived  at  age,  or  a  new  guard- 
ian has  been  appointed,  then  the  surrogate  goes  farther,  and 
decrees  the  payment  over  of  the  balanoe  so  ascertained.  If 
there  were  no  decree  of  the  surrogate  upon  the  account  which 
he  has  compelled^  then  the  whole  proceeding  is  the  barest 
farce,  and  his  8upervisf>ry  power  the  very  shadow  of  authority. 
What  useful  end  is  accomplished  unless  a  settlement  to  the 
time  of  the  accounting  is  had,  and  the  correct  state  of  the 
guardian's  administration  is  ascertained  ?  If  there  is  no  de- 
cree, no  one  is  concluded  nor  benefited.  The  officer  presides 
in  a  very  barren  dignity,  if  he  can  make  no  order,  and  take 
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no  action  upon  the  proceedings  had  before  him  xipon  his  cita- 
tion. The  statute  relating  to  guardians  and  wards  forbids 
the  idea  of  such  a  practical  absurdity.  Section  9  directs  a  full 
examination  by  the  surrogate  into  the  state  and  condition  of 
the  infant's  estate,  and  the  taking  of  the  testimony  of  wit- 
nesses in  relation  thereto.  ISection  8  declares  that  the  guard- 
ian shall  give  a  bond  for  the  faithful  execution  of  his  trust, 
for  di,just  account  thereof  when  requiredy  and  for  the  proper 
application  of  the  funds.  Section  9  expressly  permits  the 
bond  to  be  prosecuted  in  the  name  of  the  ward,  although  he 
may  not  have  arrived  at  full  aye,  in  the  case  of  the  breach 
of  the  condition  thereof.  It  is  well  settled  that  the  bonds- 
man cannot  be  thus  prosecuted  until  a  decree  has  been  made 
by  the  surrogate,  settling  the  accounts  of  the  guardian.  {StilU 
well  V.  Mills,  19  John,  304.  Salisbury  v.  Van  Hoesen,  3 
Hill,  77.)  The  statute  defining  the  general  powers  of  sur- 
rogates (3  -B.  S.  362)  confers  upon  them  jurisdiction  "to 
direct  and  control  the  conduct  of  guardians,  and  to  settle 
their  accounts  as  provided  by  law."  The  court  of  chancery 
itself  never  had  any  larger  powers.  Indeed,  surrogates  have 
been  repeatedly  recognized  as  possessing  the  same  control 
over  the  guardians  of  their  appointment  as  the  chancellor 
formerly  had.  And  it  was  quite  usual  in  the  court  of  chan- 
cery to  call  guardians  to  account  by  bill,  while  the  ward  was 
still  under  age.  (2  Kent's  Com,  249.  Dayton's  Surrogate^ 
692,  3rf  ed.) 

IV.  It  is  very  important  that  the  surrogate  should  have 
'  this  power  of  compelling  an  account,  and  of  examining,  set- 
tling and  declaring  his  judgment  upon  it,  before  the  ward 
arrives  at  age.  Upon  his  ascertainment  of  the  true  state  of 
the  funds,  the  infant  may  desire  to  apply  for  an  allowance 
towards  his  support  out  of  the  principal,  {Dayton,  694,)  to 
take  measures  to  remove  the  guardian  or  prosecute  his  bond, 
or  to  apply  to  the  surrogate  to  direct  the  guardian  as  to  the 
investment  of  the  principal  or  the  application  of  the  income. 
It  is  submitted  that  the  following  language  of  Mr.  Dayton 
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(j>,  694)  contains  a  summary  of  the  correct  practice  in  cases 
like  these  under  consideration.  "  On  the  return  day  of  the 
citation  similar  proceedings  are  to  be  had  before  the  surro- 
gate for  determining  the  justness  and  correctness  of  the  ac- 
accounts  rendered  by  the  guardian,  if  the  same  be  disputed, 
to  those  in  the  case  o^  an  accounting  by  an  executor  or  ad- 
ministrator. Disbursements  on  account  of  the  ward  must  be 
proved  by  vouchers,  or  otherwise^  and  witnesses  may  be  ex- 
amined on  either  side,  touching  any  of  the  items  in  the 
account,  the  same  as  in  that  case.  On  the  conclusion  of  the 
proceeding  the  surrogate  makes  a  decree  settling  the  account 
rendered  by  the  guardian,  and  determining  the  liability  of 
the  guardian  for  the  property  of  the  ward,  according  to  the 
proofs  which  have  been  adduced  before  him.  If  an  allow- 
ance for  maintenance  has  been  prayed  for  in  the  petition,  the 
proper  allowance  also  should  be  fixed  by  the  decree." 

V.  When  cited  and  compelled  to  account,  as  in  these  cases, 
the  guardian  is  to  do  more  than  he  is  required  to  do  annually 
by  the  act  of  1837.  (3  B.  S.  247.)  The  account  "  to  be 
filed,"  under  that  act,  is  one  of  mere  form,  and  ex  parte. 
(Seaman  v.  Duryea,  10  Barb,  529.) 

VI.  The  appellant  cannot  ask  for  the  reversal  of  the  sur- 
rogate's decree  for  any  error  in  the  allowance  or  disallowance 
of  any  of  the  items  in  his  accounts,  as  none  are  specified  in 
his  petition  of  appeal.  (Bule  44.)  The  decree  settles  his 
accounts  fairly  and  equitably,  and  in  a  manner  as  favorable 
to  the  guardian  as  he  could  reasonably  expect. 

By  the  Court,  Emott,  J.  The  surrogate's  court,  being  a 
court  of  special  statutory  jurisdiction,  can  exercise  no  other 
authority  than  such  as  is  expressly  given  to  it,  or  such  as  is 
necessary  to  the  use  of  the  powers,  or  the  discharge  of  the 
duties,  conferred  upon 'it  by  the  statutes.  Although  the  sur- 
rogate is  authorized  to  appoint  guardians  for  infants,  this 
power  of  appointment  alone  would  not  confer  the  additional 
power  to  compel  them  to  account,  or  to  control  their  pro- 
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ceedings.  Section  10  of  the  statute  of  guardians,  (2  B.  S, 
152,)  however,  provides  that  any  guardian  appointed  by  a 
surrogate  may  be  cited  to  account  before  such  surrogate,  in 
the  same  manner  as  administrators,  and  that  upon  good  cause 
shown  any  such  guardian  may  be  compelled  to  account,  in 
the  same  manner  as  an  administrator ;  and  that  when  a  ward 
arrives  at  full  age  he  shall  be  entitled  to  compel  such  account, 
without  showing  any  cause.  An  executor  or  administrator 
may  be  required  to  account,  by  the  surrogate,  after  eighteen 
months  from  his  appointment,  at  the  instance  of  any  person 
having  an  interest  in  the  estate,  as  next  of  kin,  legatee  or 
creditor.  The  statute  directs  what  proceedings  shall  be  had 
upon  such  an  accounting.  As  after  the  expiration  of  eighteen 
months  from  his  appointment  an  administrator  may  be  com- 
pelled to  pay  the  claims  of  the  creditors  and  next  of  kin,  the 
accounting  thus  obtained  will  terminate  in  a  decree  for  pay- 
ment of  the  whole  or  a  proportionate  part  of  the  claim  of  tha 
party  by  whom  the  administrator  is  cited,  according  to  the 
assets  disclosed  upon  the  accounting.  The  administrator 
may,  if  he  choose,  bring  in  all  the  parties  interested  and 
have  a  final  accounting,  and  then  the  decree  includes  and  pro- 
vides for  the  payment  of  all  claims  upon  the  estate.  There 
is  however  no  power  to  compel  an  administrator  to  render  an 
account  otherwise  than  in  the  manner  and  at  the  period  thus 
indicated,  except  in  the  case  of  his  removal  for  some  of  the 
causes,  or  in  some  of  the  modes,  pointed  out  by  the  statutes. 
In  such  cases  he  may  be  compelled  to  account,  and  upon  ac- 
counting to  pay  and  deliver  the  assets  to  his  successor.  An 
accounting  by  an  administrator,  it  wiU  therefore  be  seen,  can 
only  be  compelled  with  a  view  to  the  payment  of  some  party 
interested  in  the  estate,  or  to  the  delivery  of  the  assets  to  a 
successor,  upon  the  determination  of  his  office.  There  is  no 
provision  for  successive  or  ad  interim  accounts  by  an  admin- 
istrator ;  nor  can  he  be  compelled  to  exhibit  the  condition  of 
the  estate,  except  as  incidental  to  the  payment  of  claimB 
upon  the  estate  when  they  have  become  due,  or  to  his  own  re- 
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moYal  and  the  appointment  of  a  successor  upon  proper  cause 
shown. 

In  the  case  of  a  guardian  there  is  this  difference,  that-  he  is 
required  by  statute  to  file  annual  accounts  of  his  guardian- 
ship, and  he  may  be  compelled  by  the  surrogate  to  make  any 
such  account,  when  filed,  more  full  and  satisfactory.  If  he 
fail  to  do  so  he  may  be  removed  from  his  guardianship,  upon 
due  notice  and  proper  proceedings.  (2  B.  8.  163,  3d  ed. 
Laws  of  1837,  ch,  460.) 

When  a  guardian  has  been  removed,  he  may  be  required  and 
compelled  to  account,  and  so  he  may  where  he  is  allowed  to  re- 
sign. (Laws  of  1837,  ch.  460,  §§  50,  54.)  In  either  of  these 
cases,  and  also  when  his  trust  is  terminated  by  the  arrival  of  his 
ward  at  age,  the  accounting  will  necessarily  include  a  decree 
settling  the  accounts,  and  directing  the  paymenUof  the  bal- 
ance or  the  delivery  of  the  assets.  These  cases  are  analogous 
to  the  accounting  which  may  be  required  of  an  administrator, 
at  the  expiration  of  the  period  when  he  may  be  required  to 
close  his  trust  and  settle  the  estate,  or  in  cases  where  he  has 
been  removed  or  superseded.  In  Seaman  v.  Duryeay  (10 
Barh.  525 ;  1  Kern.  324,)  it  was  held  that  where  a  guardian 
had  been  superseded  he  might  be  required  by  the  decree  of 
the  surrogate  to  pay  over  to  his  successor  the  funds  ascer- 
tained upon  accounting  to  be  in  his  possession,  and  that  such 
payment  might  be  compelled  by  attachment.  It  is  obvious, 
however,  that  this  case  is  not  parallel  with  the  present.  Here 
there  has  been  no  decree  had,  nor  even  any  proceeding  insti- 
tuted for  the  supersession  or  removal  of  the 'guardian  ;  and 
as  the  ward  is  not  of  age,  no  decree  can  be  asked  for  the  pay- 
ment of  any  money  to  any  one,  or  even  for  the  final  settle- 
ment of  the  account.  The  analogy  which  Judge  Brown 
points  out  between  the  proceedings  in  the  case  of  administra- 
tors and  those  in  the  case  of  guardians  is  strong,  and  his 
reaBoning  is  conclusive,  that  guardians  should  be  compelled 
to  pay  over  the  funds  in  their  hands^  in  the  same  manner  as 
administrators,  when  a  period  or  occasion  arises,  or  the  per-. 
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sons  are  ascertained  to  receive  them.  All  this  is  no  doubt 
involved  in  an  accounting  in  such  cases,  and  the  power  to  di- 
rect and  compel  payment  of  the  final  balance  to  the  persons 
entitled  to  demand  it,  is  included  in  the  power  to  compel  an 
accounting. 

But  in  such  a  case  as  that  which  is  brought  before  us  by 
this  appeal,  the  analogy  between  these  two  classes  of  proceed- 
ings is  not  of  any  avail.  The  present  appellant  w€U3  and  still 
continues  the  guardian  of  the  respondent  Elizabeth  Anderson. 
He  had  not  complied  with  the  statute  requiring  annual  ac- 
counts. The  husband  of  the  ward  filed  a  petition  stating  this 
fact,  and  also  that  the  guardian  was  insolvent,  as  was  one  of 
his  sureties,  and  that  the  estate  was  in  jeopardy.  The  peti- 
tion, however,  did  not  £isk  the  removal  of  the  guardian,  nor 
that  he  should  be  compelled  to  give  fresh  security,  but  only 
that  he  should  be  required  to  account.  The  guardian  having 
been  cited  to  render  an  account,  appeared  and  filed  accounts 
and  an  inventory.  The  respondents  were  then  allowed  to 
surcharge  ^nd  falsify  this  account,  and  testimony  was  taken 
on  both  sides.  Finally  the  surrogate  made  a  decree  settling 
the  account,  but  not  removing  the  guardian,  because  no  pro- 
ceedings had  been  instituted  for  that  purpose ;  nor  directing 
the  payment  of  any  moneys  to  the  ward,  because  the  period 
for  that  had  not  arrived,  and  no  payment  was  asked.  From 
this  decree  the  guardian  has  appealed. 

In  Westervett  v.  Gregg,  (1  Barb.  Ch.  B.  469,)  Chancellor 
Walworth  held  that  even  after  the  time  for  payment  of  lega- 
cies and  debts  has  arrived,  if  a  person  entitled  to  a  legacy  or 
share  of  an  estate  presents  a  petition  asking  for  an  account 
by  the  executor,  without  also  asking  for  payment,  the  surro- 
gate's jurisdiction  is  exhausted  by  compelling  the  executor  to 
render  the  account,  and  he  cannot  proceed  to  its  settlement, 
unless  the  executor  asks  for  a  final  settlement  of  the  estate. 

The  present  is  a  case  where  no  farther  proceeding  is  con- 
templated by  the  parties,  or  allowed  by  the  statute,  than 
rendering  or  exhibiting  an  account.    To  this  the  respondent 
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is  entitled  under  or  in  consequence  of  the  special  provisions 
of  the  statute  requiring  annual  accounts.  Were  it  not  for 
these  it  is  difficult  to  see  how  an  account  could  be  required, 
and  still  less  settled,  by  any  tribunal,  except  as  incidental  to 
the  termination  in  some  way  of  the  guardian's  trust.  The 
provisions  for  annual  accounts  do  not  contemplate  the  set- 
tlement of  those  accounts.  They  are  intended  to  inform  the 
ward  and  the  court  of  the  manner  in  which  the  guardian  is 
discharging  his  trust.  The  ward  or  the  court  may  act  upon 
the  information  thus  obtained,  to  remove  the  guardian,  or  to 
obtain  farther  secxirity  for  his  performance  of  his  duties.  But 
I  find  no  provision  in  the  statute  for  a  judicial  examination 
and  settlement  of  the  guardian's  accounts,  either  at  the  in- 
stance of  the  ward  or  the  guardian,  while  the  guardianship 
still  continues  and  is  intended  to  continue. 

I  am  therefore  of  opinion  that  the  surrogate  exceeded  his 
jurisdiction  in  the  decree  which  he  made  in  this  case,  and 
that  it  should  be  reversed  with  costs  of  the  appeal. 

All  the  judges  concurred  in  this  opinion. 

[DuTCHBBB  Gkxbxal  Tbbx,  May  12, 1862.  AmM,  Brown,  SirughamuA 
LaU,  Justices.] 


MoBTOK  &  Ganda  v8.  Campbell,  Sheriff,  &c. 

A  bond,  taken  by  a  pablic  officer  in  a  case  which  the  law  prescribes,  and 
with  the  condition  which  it  requires,  is  not  Toid  as  given  in  a  manner  not 
authorized  by  law,  because  it  was  given  by  one  surety,  only,  when  the  law 
requires  two. 

Thus  a  bond  taken  by  the  sheriff,  on  the  arrest  of  a  defendant  upon  an  attach- 
ment issued  in  supplementary  proceedings,  with  only  one  surety,  is  not 
within  the  purview  of  the  statute  prohibiting  the  taking  of  any  bond,  Ac 
by  a  sheriff  or  other  officer  tdor^  officii  in  any  other  case  or  manner  than 
such  as  are  provided  by  law. 

Such  a  bond  is  not  utterly  void  as  forbidden  by  statute,  or  taken  coimptiy 
ofiore  officii.    It  is  irregular,  and  the  plaintiffl  are  not  bound  to  receive  it* 
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If  they  refase  to  receive  it,  they  may  hold  the  BheriflT  for  an  escape  of  the 
prisoner. 
But  if  the  'plaintiff,  on  the  failure  of  the  defendant  to  appear,  obtains  an  order 
for  the  assignment  to  him  of  the  bond,  and  for  the  issuing  of  a  further 
attachment,  but  fails  to  issue  the  same,  and  the  defendant  is  surrendered 
by  his  bail,  and  is  discharged,  the  plaintiff  will  be  held'to  have  waived  the 
irregularities  of  the  sheriflf's  proceedings,  and  adopted  his  acts  and  the 
security  which  he  had  taken,  at  least  so  far  as  to  excuse  him  from  liability 
for  an  escape. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit,  before  the  court,  without  a  jury. 
The  action  was  brought  against  the  defendant,  as  sheriff  of 
King's  county,  for  not  holding  a  defendant  to  bail  on  an  at- 
tachment issued  by  order  of  the  county  judge,  in  proceedings 
supplementary  to  execution  in  an  action  brought  by  Morton 
&  Cauda  (the  plaintiffs  herein)  against  one  Seth  B.  Cole. 
On  the  trial  the  following  facts  were  found  by  the  judge : 
That  such  judgment  was  recovered  by  the  plaintiffs  against 
Seth  B.  Cole,  as  was  stated  in  the  complaint,  and  that  all 
the. matters  alleged  in  the  complaint  were  true.  That  upon 
the  arrest  of  the  said  Seth  B.  Cole,  under  and  by  virtue  of 
the  attachment  referred  to  in  the  said  complaint,  and  before 
the  return  day  thereof,  the  defendant  took  and  received  a 
bond  from  him  with  on9  surety  only,  and  no  more,  in  the 
penalty  of  $1000,  with  a  condition  thereto  that  if  the  said 
Seth  B.  Cole  should  appear  in  his  proper  person  before  the 
judge  by  whom  the  said  attachment  was  issued,  on  the  return 
day  thereof,  and  abide  the  order  and  judgment  of  the  court 
thereupon,  then  the  said  bond  was  to  be  void ;  that  the  ex- 
ecution of  the  said  bond  by  the  surety  was  duly  proved,  and 
his  affidavit  showing  his  sufficiency  as  surety  was  annexed 
thereto.  That  the  bond  was  returned  by  the  defendant  to 
the  safd  judge  on  the  17th  day  of  June,  1861,  in  which, 
after  reciting  the  issuing  of  the  said  attachment,  the  holding 
of  the  said  Seth  B.  Cole  to  bail,  his  failure  to  appear  and  the 
production  of  the  bond  by  the  said  sheriff,  it  was*  ordered 
that  the  defendant  should  assign  the  bond  to  the  plaintiff^ 
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and  that  a  further  attachment  should  issue  against  Cole ; 
that  this  order  was  served  on  the  defendanj;  on  the  18th  day 
of  July,  1861,  by  the  attorney  of  the  plaintiffs,  together  with 
notice  of  the  entry  thereof ;  that  Cole  surrendered  himself 
to  his  bail,  and  was  afterwards  discharged  on  a  writ  of  Aa- 
teas  corpus,  on  notice  to  the  plaintiffs,  but  they  did  not 
appear  nor  take  any  part  in  the  proceedings  on  such  writ ; 
that  the  plaintiffs  were  subsequently  requested  by  the  defend- 
ant to  issue  another  attachment,  pursuant  to  said  order,  but 
it  was  not  done ;  that  the  defendant  did  not,  at  any  time 
before  the  return  day  of  the  attadiment  so  issued,  execute  a 
bond  in  the  amount  in  which  he  was  required  to  hold  Cole 
to  bail,  with  two  sureties.  Upon  these  facts  the  judge  found 
and  decided,  as  conclusions  of  law,  that  the  defendant  was 
not  authorized  to  discharge  Cole  from  arre49t  on  said  attach- 
ment, and  that  by  his  failure  to  appear  on  the  return  day 
thereof  the  defendant  had  become  liable  to  the  plaintiffs  to 
the  amount  of  their  judgment,  with  interest,  amounting  in 
the  whole  to  the  sum  of  $1986.40,  for  which  sum  judgment 
was  ondered,  with  costs. 
The  defendant  appealed. 

Philip  8.  Crooke,  for  the  appellant. 

Britton  dt  Ely,  for  the  respondents. 

By  the  Court,  Emott,  J.  The  bond  taken  by  the  defend- 
ant as  sheriff,  upon  the  arrest  of  Seth  B.  Cole,  was  in  all 
respects  in  conformity  with  the  statute,  except  that  it  was 
executed  by  one  surety  only,  instead  of  two.  Thrf  theory  of 
the  present  action  is,  that  this  bond  was  illegally  taken 
^^  colore  officii"  and  is  altogether  void.  The  statute  (2  R,  S. 
286,  §  66)  enacts  that  no  sheriff  or  other  officer  shall  take 
any  bond,  obligation  or  security,  by  color  of  his  office,  in  any 
other  case  or  manner  than  such  as  are  provided  by  law ;  and 
any  such  bond,  obligation  or  security  taken  otherwise  than 
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as  herein  directed,  shall  be  void.  The  phrase  "  colore  officii" 
says  the  author  of  Termes  de  La  Ley,  (p.  156,)  is  always 
taken  in  the  worst  sense,  and  signifies  an  act  evilly  done  by 
the  countenance  of  an  office.  At  common  law,  and  under 
the  statute  of  23  Henry  IV.  chap.  9,  any  instrument  or  agree- 
mjgnt  contemplating  an  act  contrary  to  the  duty  of  an  officer, 
tending  either  to  official  oppression  or  to  the  injury  of  a 
plaintiff  or  party  intereisted  in  the  process,  was  uniformly 
held  void.  Such  instruments  were  not  allowed  to  avail  the 
officer,  either  in  his  own  defense  or  against  the  party  from 
whom  they  were  obtained.  Thus  an  agreement  in  writing, 
with  a  bailiff  holding  mesne  process,  to  put  in  bail  on  the 
return  day  or  surrender  the  defendant's  body,  or  pay  the  debt 
and  costs,  was  held  void  because  it  was  not  given  to  the 
sheriff  but  to  the  bailiff,  and  was  given  for  more  than  the 
law  required.  (Sogers  v.  Beeves^  1  T.  B.  418.)  So  where 
a  sheriff  took  a  bond  of  indemity  for  delivering  up  a  prisoner 
whom  he  had  then  in  custody  in  execution  for  a  debt,  the 
bond  was  held  void.  {Plowd.  60.)  In  this  state  the  same  doc- 
trine has.  been  affirmed  in  many  cases,  under  statutes  similar 
to  the  English  acts  of  parliament.  (7  John.  139.  Id.  426. 
1  Gowen,  46.)  The  section  of  the  revised  statutes  which  I 
have  quoted  is  a  re-enactment  of  this  rule,  and  the  cases  un- 
der it  have  adhered  to  the  principle.  Thus,  in  Wehber's 
Esirs  V.  Blunt y  (19  Wend.  '188,)  a  promise  to  indemnify  a 
sheriff  for  discharging  a  prisoner  under  arrest  upon  attach- 
ment, was  held  void.  In  MiUard  v.  Car^eld^  (5  Wend.  61,) 
it  was  held  that  bail  or  security  taken  by  a  constable  for  the 
appearance  of  a  defendant,  against  whom  the  constable  held 
a  warrant  from  a  justice  in  a  civil  action,  was  void,  and  that 
a  deposit  of  money  made  with  the  person  becoming  security, 
in  order  to  indemnify  him,  might  be  recovered  back.  These 
are  some  of  the  cases  in  which  securities  or  agreements  have 
been  held  void  as  contravening  the  statute,  having  been  given 
in  cases  not  allowed  by  law.  So,  also,  bonds,  undertakings 
or  agreements  in  a  manner  hot  allowed  or  provided  by  law 
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are  utterly  void.  This  is  the  other  case  referred  to  in  the 
statute.  (2  B.  S.  286,  §  66.)  Among  instances  of  viola- 
tions of  this  provision  may  be  mentioned  snch  as  the  follow- 
ing: A  bond  taken  in  a  bastardy  proceeding,  conditioned 
not  only  as  the  statute  requires  for  the  indemnity  of  the  town, 
&c.  (1  jB.  S.  650,)  but  also  for  the  payment  of  such  stmis  for 
the  support  of  the  mother  and  child  as  the  justice  issuing  the 
warrant  and  his  associates,  or  the  court  of  sessions,  should 
direct,  was  held  void.  (The  People  v.  Meighan,  1  HiUj  298.) 
So  where  an  attachment  had  issued  on  a  rule  of  course,  and 
without  any  order  fixing  the  amount  of  bail,  and  the  sheriff 
had  taken  a  bond  in  a  penalty  of  $4000  on  discharging  the 
defendant,  the  bond  was  held  void  for  the  excessive  penalty. 
(Bank  of  Buffalo  v.  Boughton^  21  Wend.  57.) 

It  is  very  clear  in  this  case  that  the  bond  taken  by  the 
sheriff  is  not  within  the  purview  of  the  statute  as  taken  in  a 
case  not  allowed  by  law.  The  question  is  whether,  although 
taken  in  a  case  which  the  law  directs,  and  with  the  condition 
which  it  requires,  it  is  void,  as  given  in  a  manner  not  allowed 
by  law,  because  it  was  given  by  one  surety  only,  when  the 
law  requires  two.  There  has  been  no  authority  cited  to  us 
which  goes  to  such  a  length.  In  Kesler  v.  HayneBy  (6  Wend. 
547,)  the  court  held  that  where  a  sheriff  took  a  replevin  bond 
with  one  surety,  the  proceedings  were  not  even  irregular  so 
as  to  justify  treating  the  defendant  as  in  default.  The  stat- 
ute of  replevin  is  not  as  explicit  as  that  of  contempts,  in  re- 
gard to  the  number  of  sureties  in  the  bonds  which  they 
respectively  provide  for ;  but  the  replevin  act  speaks  of  sure- 
ties in  the  plural,  and  implies  that  more  than  one  is  called 
for.  In  the  present  case  the  plaintiffs  might  hate  objected 
to  the  bond  taken  by  the  sheriff^  and  held  him  liable  for  an 
escape.  But  the  proceeding  of  the  sheriff  in  accepting  one 
surety  where  he  had  a  right  to  demand  two,  can  hardly  be 
said  to  come  within  either  the  letter  or  the  spirit  of  the  stat- 
ute. It  cannot  be  said  to  contemplate  either  the  oppression 
of  the  defendant  or  the  injury  of  the  plaintiff  in  the  process, 
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any  more  than  would  taking  insufficient  sureties  in  a  similar 
case.  The  statute  is  designed  to  prevent  the  oppression  of 
defendants  or  the  willful  injury  of  plaintiffs.  When  it  speaks 
of  the  *^  manner"  provided  by  law  for  any  bond,  obligation 
or  security,  it  refers  mainly,  if  not  altogether,  to  the  terms 
and  conditions  of  the  instrument — to  an  obligation  which 
exacts  either  more  or  less  than  the  law  requires  in  a  given 
case.  In  the  language  of  Lord  Kenyon  in  Fuller  v.  Prest, 
(7  T.  B.  109,)  an  officer  is  not  to  be  allowed  to  fix  the  price 
of  his  own  indulgence,  instead  of  complying  with  the  pro- 
visions of  the  statute. 

If  this  case  had  stood  upon  the  action  of  the  sheriff  only, 
and  if  it  appeared  that  he  had  discharged  the  prisoner  upon 
a  bond  with  one  surety,  and  that  the  plaintiffs  had  done 
nothing  to  adopt  his  act,  he  might  be  liable  for  an  escape. 
But  the  parties  to  an  action  may  enter  into  agreements  which 
are  forbidden  to  officers  holding  the  process,  and  may  enforce 
such  agreements.  {See  Winter  v.  Kinney^  1  Comst.  365, 
and  the  cases  there  referred  to.)  The  bond  taken  in  this 
case  is  not  utterly  void  as  forbidden  by  statute,  or  taken  cor- 
ruptly colore  officii.  It  was  irregular,  and  the  plaintiffs  were 
not  bound  to  receive  it.  If  they  did  not  receive  it,  they 
might  hold  the  sheriff,  as  I  have  said,  for  an  escape  of  the 
prisoner.  Whether  the  bond  in  such  a  case  could  be  made 
at  all  available  to  the  sheriff,  is  a  question.  But  if  the  plain- 
tiffs waived  all  objections  to  the  bond  on  account  of  its  having 
been  given  by  one  surety  only,  it  would  not  lie  with  the  obli- 
gors in  the  bond  to  dispute  their  obligation  upon  it.  Of 
course  they  could  not  successfully  do  so  unless  their  obliga- 
tion was  utterly  void,  and  not  when  it  is  merely  irregular, 
or  even  voidable.  ^ 

After  the  sheriff,  in  the  present  case,  had  returned  the  at- 
tachment against  Cole,  and  produced  the  bond  which  he-had 
taken.  Cole  having  failed  to  appear,  the  plaintiffs  obtained 
an  order  for  the  assignment  to  them  of  the  bond,  and  for  the 
issuing  of  a  farther  attachment    After  this.  Cole  was  snr- 
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rendered  by  his  bail;  biit  the  plainti£p8  failed  to  issue  their 
farther  attachment  and  he  was  discharged. 

I  am  of  opinion  that  by  these  proceedings  the  plaintiffs 
waived  the  irregularities  of  the  sheriff's  proceedings,  and 
adopted  his  acts  and  the  security  which  he  had  taken,  at 
least  so  far  as  to  excuse  him  from  liability  for  an  escape. 

The  present  judgment  should  be  reversed,  and  there  should 
be  a  new  trial.(a) 

All  the  judges  concurred  in  this  opinion. 

Judgment  reversed. 

[DuTCHBSS  QEHEJLAh  TsEic,  May  12, 1862.  Etnott,  Brawn,  Serugham  and 
Loti,  JosUces.] 

(a)  Ad  undertakiDg  for  a  bail  bond,  given  to  the  sheriff  by  the  defendant's 
attorney,  being  a  mere  nallity,  as  Hlegal,  and  contrary  to  stat.  28  Hen.  VI, 
ch.  9,  an  application  by  the  defendant  to  set  it  aside,  and  enter  a  common 
appearance,  was  discharged  with  costs,  though  the  defendant  was  a  feme 
covert    {Lewis  v.  Knight,  8  Bing.  271 ;  1  if.  #  Scott,  863 ;  1  Dowl,  P.  C.  261.) 

BfiPOETBa. 


William  A.  Bebb,  assignee  of  Asahel  Gooding,  vs.  Jamxb 
B.  Sands,  impleaded  with  J.  D.  Adams. 

Unless  the  assignor,  in  a  general  assignment  of  property  for  the  benefit  of 
creditors,  could  maintain  an  action  upon  promissory  notes  held  by  him, 
his  assignee  cannot  recover  thereon. 

Such  an  assignee  does  not  occupy  the  place  of  a  honajlde  assignee  of  the 
payee,  in  such  a  sense  as  to  ezdade  the  equities  existing  between  hU  as- 
signor and  a  surety  in  the  notes. 

Where  promissory  notes  tvere  signed  by  S.  as  surety  for  A.,  at  the  request  of 
A.  G.,  to  be  placed  in  the  hands  of  G.  G.  as  collateral  security  for  G.  G.'s  lia- 
bilities as  indorser  for  A.  G.,  and  under  an  agreement  with  A.  G.  that  they 
should  not  be  put  in  circulation,  and  not  be  held  or  used  as  surety  to  A.  G. } 
Beld  that  S.  was  a  mere  accommodation  surety  for  A.,  and  that  neither  A. 
G.  nor  his  assignee  in  an  assignment  for  the  benefit  of  creditors,  could  re- 
cover on  the  notes,  against  8. 

▼here,  In  each  an  action,  the  plaintiff  sned  as !'  assignee  of  A.  G./'  and  alleged 
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in  his  complaint  that  the  notes  had,  fbr  valne  received,  "been  dnly  tfans- 
ferred  to  and  are  the  property  of  the  plaintiff;"  and  on  the  trial  he  produced 
the  notes  (which  were  payable  to  A.  0.  or  bearer)  and  read  in  evidence  the 
general  assignment  Arom  A.  Q.  to  himself,  which  was  sniBcient  in  terms 
to  pass  whatever  interest  or  title  the  assignor  had  in  the  notes ;  Bddf  that 
this  raised  a  strong  presumption  that  he  received  the  notes  of  A.  G.  by  and 
through  the  assignment,  and  that  he  was  bound  to  prove  how  he  came  by 
the  notes,  and  to  show  a  title  to  them  through  some  other  source. 

THIS  was  an  appeal  from  a  judgment  entered  on  the  re- 
port of  a  referee.  The  action  was  brought  by  the  plain- 
ti£f  as  holder,  against  the  defendants  as  makers,  of  thirteen 
promissory  notes  for  $1000  each,  payable  to  Asahel  Gooding, 
or  bearer.  Sands  signed  each  note  as  surety  for  Adams,  the 
other  maker.  In  his  complaint  the  plaintiff  described  him- 
self as  ^^  assignee  of  Asahel  Gooding,'^  and  alleged,  in  respect 
to  each  note — "which  note,  for  value  received,  has  been 
duly  transferred  to  and  is  now  the  property  of  this  plaintiff; 
and  the  whole  amount  of  the  same  is  due  knd  impaid  to  this 
plaintiff;'*  without  setting  forth  his  title  more  particularly. 
The  defendant  Sands,  in  his  answer,  alleged  that  the  notes 
sued  on  were  made  and  executed  and  indorsed  to  Asahel 
Gooding,  in  pursuance  of  a  special  agreement  made  by  and 
between  Asahel  Gooding  and  Sands,  as  follows :  the  notes 
were  to  be  by  the  said  Asahel  Gooding  placed  in  the  hands 
of  one  George  Gooding,  to  be  held  by  the  latter  as  an  indem- 
nity against  any  liabilities  he  might  incur  by  reason  of  being 
or  becoming  an  indorser  or  surety  for  the  said  Asahel  Good- 
ing ;  and  the  notes  were  not  to  be  used  in  any  other  manner, 
or  for  any  other  purpose  whatsoever.  That  the  notes  were 
by  the  said  Asahel  Gooding,  immediately  upon  the  execution 
thereof,  delivered  to  and  placed  in  the  hands  of  the  said 
George  Gooding,  in  pursuance  of  the  agreement,  and  for  the 
purpose  aforesaid,  and  for  no  other  use  or  purpose.  That 
the  notes,  after  they  were  so  placed  in  the  hands  of  George 
Gooding,  and  after  they  had  been  used  for  and  had  answered 
the  purpose  for  which  they  were  given,  were  surrendered  up 
by  George  Gooding  and  redelivered  to  Asahel  GK)oding,  who 
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held  them  without  any  consideration  having  at  any  time  been 
paid  therefor,  and  without  having  any  interest  therein.  The 
defendant  therefore  denied  that  he  was  indebted  to,  or  liable 
to  pay,  the  plaintiff  the  amount  claimed  to  be  due  on  the 
notes,  or  any  part  thereof.  He  also  denied  that  the  notes,  or 
any  of  them^  had  been,  for  a  valuable  consideration  or  other- 
wise, assigned  and  transferred  to  the  plaintiff  by  Asahel 
Gooding.  He  also  pleaded  a  set-off,  in  favor  of  Adams, 
against  Asahel  Gooding.  The  action  was  referred  to  a  ref- 
eree, to  hear  and  decide  the  same.  On  the  trial  before  the 
referee,  the  plaintiff  proved  the  execution  of  the  notes  by  the 
defendants,  and  the  amount  due  thereon.  He  then  produced, 
and  read  in  evidence  a  general  assignment  from  Asahel  Good- 
ing, of  all  his  property  for  the  benefit  of  creditors,  to  the 
•  plaintiff.  This  was  in  the  usual  form  of  instruments'  of  that 
nature  ;  not  mentioning  the  Dotes,  particularly. 

The  referee  found,  and  reported,  the  following  facts  :  That 
the  plaintiff  was  the  holder  of  the  notes  described  in  the  com- 
plaint ;  that  they  were  given  by  the  defendant  Adams  for  a 
valuable  consideration  passing  from  the  payee,  Asahel  Good- 
ing ;  that  James  B.  Sands,  the  other  defendant,  became  a 
party  to  said  notes  as  surety,  under  an  arrangement  made 
between  him,  Asahel  Gooding  and  Adams,  that  the  notes 
should  be  placed  in  the  hands  of  George  Gooding  as  collat- 
eral security  for  his  liabilities  as  indorser  for  Asahel  Good- 
ing, and  should  not  be  put  in  circulation,  and  not  held  or 
used  as  surety  to  Asahel  Gooding  the  payee,  for  the  debt  of 
Adams,  for  which  he  gave  the  notes.  That  although  George 
Gx)oding  delivered  the  notes  temporarily  to  Asahel  Gooding, 
for  a  particular  object,  that  object  not  having  been  accom- 
plished, and  the  notes  having  been  returned  to  George  Good- 
ing, the  latter  never  surrendered  them,  nor  relinquished  his 
right  to  hold  them  as  available  securities  against  his  liabili- 
ties as  indorser  for  Asahel  Gooding.  That  George  Gooding 
became  fixed  and  liable  as  indorser  for  Asahel  Gooding,  to  an 
amount  far  exceeding  the  aggregate  amount  of  the  notes. 
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As  a  conclusion  of  law,  the  referee  found  that  the  plaintiff 
was  entitled  to  recover  of  the  defendants  the  amount  of  the 
nptes^  with  interest. 

The  defendant  Sands  appealed  from  the  judgment  entered 
upon  the  report. 

T.  B.  Strong y  for  the  appellant 

James  O.  Smithy  for  the  respondent. 

By  the  Gourtj  Welles^  J.  The  plaintiff  derives  his  title 
to  the  notes  upon  which  the  action  is  brought,  from  Asahel 
Gooding,  his  assignor.  The  allegation  in  the  complaint,  in 
each  count  or  statement  of  a  cause  of  action,  is  that  the  note 
•  mentioned  in  the  count  *^  for  value  received  has  been  duly  • 
transferred  to  and  is  the  property  of  the  plaintiff,"  &c.  The 
notes  are  all  payable  to  Asahel  Gooding  or  bearer.  The 
plaintiff  sues  as  assignee  of  Asahel  Gooding.  On  the  trial  he 
produces  the  notes,  and  reads  in  evidence  the  general  .assign- 
ment to  himself,  of  Asahel  Gooding,  which  is  sufficient  in 
terms  to  pass  whatever  interest  or  title  the  latter  had  in  the 
notes.  This  raises  a  strong  presumption  that  he  received  the 
notes  of  Asahel  Gooding,  by  and  through  the  assignment, 
which  is  to  be  taken  as  the  fact,  until  overcome  by  clear  evi- 
dence to  the  contrary.  He  should  be  required  to  prove,  at 
least,  how  he  come  by  the  notes,  and  to  show  a  title  to  them 
through  some  other  source.  It  is  the  legitimate  inference 
flowing  from  the  position  in  which  the  plaintiff  by  his  plead- 
ings and  evidence  has  placed  himself,  that  he  came  in  pos- 
session of  the  notes  from  Asahel  Gooding,  and  through  his 
assignment.  Unless,  therefore,  Asahel  Gooding  could  have 
maintained  an  action  on  the  notes,  against  the  defendant 
Sands,  most  clearly  the  plaintiff  could  not.  He  does  not  oc- 
cupy the  place  of  a  bona  fide  assignee  of  Gooding,  in  such  a 
sense  as  to  exclude  the  equities  between  his  assignor  and  the 
defendant  Sands. 
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It  seems  to  me  perfectly  clear,  from  the  report  of  the  re- 
fereCy  that  Asahel  Gooding  would  not  have  been  permitted  to 
recover,  laying  out  of  view  the  assignment.  The  notes  were 
signed  by  Sands  as  surety  for  the  defendant  Adams,  at  the 
request  of  Asahel  Gooding,  to  be  placed  in  the  hands  of 
George  Gooding  as  collateral  security  for  his  liabilities  as  in* 
dorser  for  Asahel,  and  under  an  agreement  with  Asahel  that 
they  should  not  be  put  in  circulation,  and  not  be  held  or  used 
as  surety  to  Asahel  Gooding.  Sands  was  therefore  a  mere 
accommodation  surety  for  Adams,  on  these  notes.  It  would 
be  monstrous,  under  these  circumstances,  to  allow  Asahel  to 
recover  on  them.  Instead  of  that,  he  was  bound  to  protect 
Sands,  against  the  notes.  If  the  action  had  been  brought  by 
George  'Gooding  the  case  would  have  been  different,  and  I 
am  not  able  to  see,  under  the  facts  reported,  or  upon  the  ev* 
idence,  why  he  would  not  be  able  to  recover. 

My  opinion  therefore  is  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

The  order  of  reference  should  also  be  set  aside. 

[MovBO>  OisiRAL  Term,  March  8, 1862.  WeUei^  E.  Darwin  SItMlh  and 
JoAjwon,  JuBticM.] 
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•If  the  holder  of  a  note,  or  his  agent,  on  the  occasion  of  the  sale  and  transfer 
thereof,  and  before  it  is  consummated,  represents  to  the  purchaser  that  it 
was  giren  for  a  valuable  Consideration,  or,  in  other  words,  that  it  is  a  valid 
business  note,  and  the  purchaser  takes  it,  upon  the  faith  of  such  representa- 
tion, and  in  ignorance  of  the  fact  that  it  has  never  had  a  legal  existence  as 
a  note,  both  the  holder  and  his  agent  will  be  estopped  from  alleging  the 
contrary  of  such  representations,  or  from  availing  themselves  of  the  de- 
fense of  usury. 

But  a  mere  accommodation  guarantor  of  a  note,  making  no  representations  in 
regard  to  the  character  of  the  paper,  or  the  circumstances  under  which  it 
was  given,  may  set  up  the  defense  of  usury,  equally  as  if  he  were  a  simple 
indorser  of  the  note. 
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THIS  action  was  brought  to  recover  of  the  defendant  as 
guarantor  of  a  note,  made  by  John  S.  Warner,  for  $100, 
payable  to  A.  D.  Lusk  or  bearer,  on  the  7th  day  of  Novem* 
ber,  1859,  with  use,  dated  July  7,  1859.  The  defense  was 
usury.  The  note  was  made  without  consideration,  to  raise 
money  for  Warner ;  who  delivered  it  to  Lusk  to  negotiate  a 
sale  of  it  as  Wamer^s  agent.  At  or  about  the  time  of  mak- 
ing the  note,  the  defendant  indorsed  the  same,  by  writing  his 
name  across  the  back  thereof.  About  the  15th  day  of  Sep- 
tember, 1859,  Lusk  applied  to  the  plaintiff  to  purchase  the 
note,  representing  to  him  that  the  same  was  given  for  a  val- 
uable consideration.  The  plaintiff  said  he  would  pay  Lusk 
$95  for  the  note,  if  the  latter  would  get  the  defendant  to 
guaranty  the  payment  of  the  note.  On  the  day  following, 
Lusk  produced  the  note,  to  the  plaintiff,  on  the  back  of 
which,  over  his  name,  the  defendant  had  written  a  guaranty, 
as  follows  :  "  For  value  received,  I  hereby  guaranty  the  pay- 
ment of  this  note."  Lusk,  then,  by  a  separate  writing  on 
the  back  of  the  note,  guarantied  the  payment  thereof  to  the 
plaintiff;  and  the  plaintiff  thereupon  paid  Lusk  $95  for  the 
note,  and  took  the  same.  Immediately  afterwards  Lusk 
handed  the  money  to  Warner.  The  plaintiff  had  no  knowl- 
edge of  this^  He  understood,  when  he  took  the  note,  that  it 
belonged  to  Lusk — that  it  was  given,  with  another  note,  for 
a  boat  and  furniture. 

The  action  was  tried  before  a  referee.  At  the  trial  there 
was  some  conflict  of  evidence  as  to  whether  the  words  ^^  for 
value  received"  were  inserted  in  the  guaranty,  by  the  defend- 
ant. The  weight  of  evidence  was  that  those  words  were  in- 
serted by  him.  The  referee  reported  in  favor  of  the  plaintiff, 
and  from  the  judgment  entered  on  his  report  the  defendant 
appealed. 

C.  Maaofiy  for  the  appellant 

T.  B.  Strong f  for  the  respondent. 
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By  the  Courty  Welles,  J.  The  note  in  question  had  no 
legal  validity  or  existence  as  an  obligation  binding  upon  any 
one,  until  it  was  transferred  to  and  purchased  by  the  plain- 
tiff at  a  usurious  rate  of  interest.  The  transfer  and  purchase 
were  between  Lusk  and  the  plaintiff ;  the  former  acting  as 
the  agent  of  Warner,  the  maker.  If  Lusk,  on  the  occasion 
of  the  sale  and  transfer  of  the  note,  and  before  it  was  con- 
summated, represented  to  the  plaintiff  that  it  was  given  for 
a  valuable  consideration,  or^  in  other  words,  that  it  was  a 
valid  business  note,  and  the  plaintiff  purchased  it  upon  the 
faith  of  such  representation,  and  in  ignorance  of  the  fact  that 
it  had  never  had  a  legal  existence  as  a  note,  he,  and  Warner, 
his  principal,  would  be  estopped  from  alleging  the  contrary 
of  such  representations,  or  from  availing  themselves  of  the 
present  defense  of  Usury. 

But  Lamoreaux,  the  defendant,  was  a  mere  accommoda- 
tion guarantor.  He  received  no  consideration  for  guarantee- 
ing the  note,  ^nd  made  no  representations  to  the  plaintiff  or 
any  one  else  in  regard  to  the  character  of  the  paper,  or  the 
circumstanoes  under  which  it  was  given.  It  does  not  appear 
that  he  was  cognizant  of  any  representations  made  or  to  be 
made  to  the  plaintiff  or  any  one  else,  and  there  is  nothing 
in  the  report  of  the  referee,  or  the  evidence,  to  estop  him 
from  setting  up  the  present  defense  of  usury.  There  is  no 
doubt  of  his  right  as  guarantor  of  the  payment  of  the  note, 
imder  the  circumstances  of  the  case,  to  interpose  this  defense, 
equally  as  if  he  had  been  a  simple  indorser  of  the  note. 
These  questions  are  all  too  well  settled  to  render  necessary 
the  citation  of  authorities  to  prove  them. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

[Movsos  OniBAL  Tbbx,  March  8,  1S62.  WdU9j  R  Darwin  Smith  and 
Johmon,  Justices.] 
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Betsey  Cobb,  adm'x  &c.  of  Harriet  Manchester,  deceased, 
appellant  J  vs.  Justus  Beardslbt,  adm'r  cum  testamento 
annexOj  de  bonis  non  of  Orra  Manchester,  deceased,  re- 
spondent 

Where  one  dies  withoat  leaviDg  a  child,  father  or  brother  him  rarriTiDg,  hav- 
ing made  a  will  by  which  he  appointed  his  wife  sole  executrix,  and  the 
executrix  sabsequently  dies,  intestate,  leaving  assets  of  the  testator  unad- 
ministered,  it  is  competent  for  the  surrogate,  upon  the  application  of  a  sis- 
ter of  the  testator,  to  appoint  her  husband  administrator  cum  testamento 
annexOf  de  honie  non  of  tlie  testator ;  and  this  without  citing  any  one  to 
appear  and  show  cause,  dcrc. 

Such  citation  is  only  required  where  there  are  persons  having  a  prior  right  to 
the  sister  of  the  deceased,  or  other  person  applying  for  letters  of  admin- 
istration. 

APPEAL  from  an  order  of  the  surrogate  of  the  county  of 
Monroe,  appointing  the  respondent  administrator  cum 
testamento  annexoy  de  bonis  non  of  Orra  Manchester,  de- 
ceased. The  deceased,  who  was  a  resident  of  the  town  of 
Perrinton  in  the  county  of  Monroe,  died  on  the  13th  day  of 
November,  1859.  He  left  a  will  dated  July  28,  1856,  by 
which  he  made  his  wife,  Harriet  Manchester,  his  sole  devisee 
and  legatee,  and  appointed  her  his  sole  executrix.  She 
proved  the  will,  before  the  surrogate  of  Monroe  county,  on 
the  25th  day  of  January,  1860,  and  on  the  same  day  received 
letters  testamentary  thereon.  She  died  intestate,  in  the  city 
of  Rochester,  on  the  8th  day  of  November,  1860,  leaving 
certain  assets  of  the  said  Orra  Manchester  unadministered, 
and  on  the  16th  day  of  the  same  month  (Nov.  1860)  letters 
•of  administration  were  granted,  upon  her  estate,  to  the  ap- 
pellant, Betsey  Cobb.  At  the  death  of  Orra  Manchester  he 
left  his  mother,  Elizabeth  Manchester,  and  several  sisters, 
him  surviving,  one  of  whom,  Lucy  Beardsley,  was  and  is 
the  wife  of  the  respondent,  Justus  Beardsley,  an  inhabit- 
ant of  the  said  town  of  Perrinton ;  but  the  said  Orra  left  no 
children,  father  or  brother. 
Shortly  after  the  probate  of  the  will  of  the  said  Orra  Han- 
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cheater  an*d  the  imuing  of  letters  testamentary  thereon  as 
aforesaid,  the  said  Justus  Beardsley  instituted  or  caused  to 
be  instituted  against  the  said  Harriet  Manchester^  as  execu- 
trix of  the  will  of  Orra  Manchester,  an  action  in  the  supreme 
court,  wherein  the  said  Elizabeth  Manchester  was  plaintiff, 
for  the  purpose  of  charging  the  said  Harriet  Manchester,  as 
such  executrix,  with  the  payment  of  five  dollars  per  week 
for  the  support  of  the  said  Elizabeth  since  the  death  of  the 
said  Orra  Manchester,  and  so  long  as  the  said  Elizabeth 
should  live.  That  action  was  duly  defended  by  Harriet  Man- 
chester until  her  death,  at  which  time  issue  had  been  joined 
therein. 

Soon  after  the  issuing  of  letters  of  administration  upon 
the  ebtate  of  Harriet  Manchester,  deceased,  to  the  appellant, 
Betsey  Cobb,  and  on  the  19th  day  of  November,  1860,  the 
appellant,  Betsey  Cobb,  presented  her  petition  to  the  surro- 
gate of  Monroe  county  for  her  appointment  as  administratrix 
with  the  will  annexed  of  the  goods,  &c.  of  the  said  Orra 
Manchester,  deceased,  left  unadministered  by  his  executrix, 
Harriet  Manchester,  at  the  time  of  her  death,  on  the  groimd 
that  she  claimed  to  be  a  creditor  of  the  said  Orra  Manchester 
at  the  time  of  his  death.  While  proceedings  on  that  petition 
were  pending  before  the  surrogate,  and  on  the  27th  day 
of  November,  1860,  the  respondent,  Justus  Beardsley,  and 
Lucy  his  wife,  presented  a  petition  to  the  same  surrogate  for 
the  appointment  of  the  said  Justus  to  the  like  office  as  that 
prayed  for  by  Betsey  Cobb.  On  the  presentation  of  the  last 
mentioned  petition  both  the  appellant  and  the  respondent 
were  present,  with  their  respective  counsel,  and  various  objec* 
tions  were  urged,  on  the  part  of  the  appellant,  against  the 
appointment  of  the  respondent ;  among  which  was  the  objec- 
tion that  the  testator,  at  the  time  of  his  death,  left  him  sur- 
viving his  mother,  as  one  of  his  heirs  at  law  and  next  of  kin, 
who  was  then  living,  and  had  not  renounced  her  right  to  let- 
ters, nor  been  served  with  any  citation  to  show  cause  against 
the  application. 
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The  rarrogate  held  the  matter  under  adviflement  nntil  Jan- 
uary 10,  1861,  when  he  made  the  order  appealed  from. 

2>.  B.  Beack,  for  the  appeUani 

if.  S.  Newtoity  for  the  respondent. 

By  the  Courty  Wblles,  J.  When  ail  the  executors  or 
administrators  of  a  testator  or  intestate  shall  die,  become 
lunatic,  convict  of  an  infamous  offense,  or  otherwise  become 
incapable  of  executing  the  trust  reposed  in.  them,  or  the 
power  or  authority  of  all  of  them  shaU  be  revoked  according 
to  law,  the  surrogate  having  authority  to  grant  the  letters 
originally,  shall  issue  letters  of  administration  upon  the  goods, 
chattels,  credits  and  effects  of  the  deceased,  left  unadminis- 
tered,  with  the  will  annexed,  or  otherwise,  as  the  case  may 
be,  to  the  widow  or  next  of  kin,  or  creditors  of  the  deceased, 
or  others,  in  the  same  manner  as  directed  in  relation  to  orig- 
inal letters  of  administration.  (2  R.  8.  78,  §§  44, 45.  3  id. 
6th  ed.  pp.  162,  163.)  Administration,  in  cases  of  intestacy, 
shall  be  granted  to  the  relatives  of  the  deceased,  in  the  fol- 
lowing order :  First,  to  the  widow ;  second,  to  the  children ; 
third,  to  the  father ;  fourth,  to  the  brothers ;  fifth,  to  the 
sisters ;  sixth,  to  the  grandchildren ;  seventh,  to  any  other  of 
the  next  of  kin.  (2  i?.  iS'.  74,  §  27.  Id.  Sthed.  pp.  158^159.) 
When  a  married  woman  is  entitled  to  administration,  the 
same  may  be  granted  to  her  husband,  in  her  right  and  be- 
half. (2  B.  S.  75,  §  32,  as  amended  in  1830.  Laws  of 
1830,  eh.  321,  §  18.  3  B.  S.  169,  160,  §  32.)  When  any 
person  shall  4tpply  for  administration  either  with  the  will 
annexed  or  in  case  of  intestacy,  and  there  shall  be  any  other 
person  having  prior  right  to  such  administration,  the  appli- 
cant shall  produce,  prove  and  file  with  the  surrogate  a  written 
renunciation  of  the  persons  having  such  prior  right.  If  he 
fail  to  do  so,  then  citations  shall  be  issued,  requiring  the 
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persons  haying  prior  right,  to  show  cause,  &c.  (2  B.  S.  76, 
§  35.    Id.  5th  ed,  160.) 

Orra  Manchester  having  died  without  a  child,  father  or 
brother,  and  his  widow  having  died  before  the  commence- 
ment of  the  proceedings  before  the  surrogate  which  resulted 
in  granting  the  order  appealed  fh)m,  it  was  competent  for 
the  surrogate  to  appoint  the  husband  or  husbands  of  one  or 
more  of  his  sisters.  Mrs.  Beardsley,  the  wife  of  the  respond- 
ent, was  one  of  his  sisters,  and  on  her  application  it  was  r^- 
ular  to  appoint  her  husband  the  administrator,  in  the  present 
case,  without  citing  any  one  to  appear  and  show  cause,  &o. 
Such  citation  is  only  required  where  there  are  persons  having 
n  prior  right  to.  the  sister  of  the  deceased,  or  other  person 
applying ;  and  in  this  case  it  was  shown  that  there  were  no 
such  persons  living,  at  the  time  the  proceedings  were  had. 

In  our  opinion  there  was  nothing  shown  rendering  it  im- 
proper to  grant  the  letters  to  the  respondent. 

The  order  should  be  affirmed,  with  costs. 

Ordered  accordingly. 

[Monox  QwMWUM  Tun,  Mtrch  8,  1862.    WdU$,  K  Ikmnm  SmiA  and 

Johnson^  Jnsticae.] 


McDowell  vs.  The  New  York  Central  Rail  Road 
Company. 

RaO  roed  oorporations,  in  order  to  aecvre  the  protection  afforded  by  the  44th 
flection  of  the  general  rail  road  act,  from  liabilit j  for  damages  done  to  cat- 
tle, hones  or  other  animali,  on  the  track,  where  they  shall  erect  and  main- 
tain fences  and  cattle-gnards  of  the  description  therein  mentioned,  most 
hup  their  fences  and  catUe-gnards  up  and  In  good  repair,  so  that  at  all 
times  and  in  all  plaees  they  shall  be  of  the  description  and  in  the  oonditloB 
required,  and  sufficient  to  answer  the  purpose  intended. 

They  most  not  only  erect,  but  maintain  the  proper  fences  and  cattle-gnardsi 
If  these  are  suffered  to  go  to  decay,  or  by  accident  are  broken  down  so  as  to 
allow  the  passage  of  cattle  dtc.  through  or  over  themi  and  are  not  repaired 
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wiflun  ft  rettsonable  time ;  or  if  they  are  opened,  and  are  allowed  to  remain 
open  nnneoesiarily,  the  corporation  is  liable  in  damages  to  the  owner  of 
cattle  straying  upon  the  trade  through  the  opening  and  there  killed. 
The  statute  protects  corporations  from  liability  for  damages  after  the  fences 
and  cattle-guards  are  duly  made  and  maintained,  only  where  the  damages 
are  not  done  negligently  or  willfnlly.  If  damages  are  cansed  either  by  the 
negligence  or  wiUftilness  of  a  rail  road  company,  or  its  agents,  the  liability 
is  the  same  as  if  there  had  been  an  entire  omission  to  make  fences  and  cat- 
tle-guards. 

THIS  was  an  appeal  from  a  judgment  given  at  the  drcuit, 
on  the  verdict  of  a  jury.  The  action  was  to  recover  the 
value  of  four  head  of  cattle,  which  it  was  alleged  came  upon 
the  rail  road  track  of  the  defendant,  in  the  town  of  Phelps, 
Ontario  county,  on  or  about  the  10th  day  of  April,  1856, 
through  the  negligence  of  the  company  in  omitting  to  main- 
tain fences  along  the  line  of  its  road,  as  required  by  the  act 
of  April,  1850,  (the  general  rail  road  act,)  and  were  then  and 
there  run  upon  and  over  by  the  defendant's  locomotive,  and 
killed.  The  plaintiff  was  the  owner  of  three  of  the  cattle, 
and  his  sister,  Sarah  Jane  Church,  was  owner  of  the  other  one, 
and  assigned  her  right  of  action  to  him.  The  defendant  de- 
Hied  the  charge  of  negligence,  and  alleged  that  the  cattle  came 
upon  the  track  of  the  rail  road  through  the  negligence  of  the 
owners  of  the  cattle,  and  not  through  the  negligence  or  omis- 
sion of  duty  on  the  part  of  the  defendant. 

On  the  trial  these  facts  appeared  in  evidence.  The  plain- 
tiff was  a  former,  in  Phelps.  On  the  9th  of  April,  1855,  the 
cattle,  which  were  usually  kept  in  his  bam  yard,  were  let  out, 
in  the  daytime,  without  his  knowledge,  to  go  to  a  lot  on  his 
farm,  for  water.  They  strayed  from  the  plaintiff's  lot  to  the 
next  farm  north,  owned  by  one  Dennison,  through  a  breach 
in  the  partition  fence.  This  breach  was  in  the  plaintiff's 
part  of  the  fence,  but  was  caused  by  the  fall  of  a  tree  cut  by 
Dennison.  Dennison's  people  turned  the  cattle  into  the 
highway,  along  which  they  strayed  to  one  Nicholson's  farm^ 
adjoining  the  plaintiff's,  on  the  south ;  and  Nicholson's  fence 
being  down^  they  went  across  his  premises  to  the  rail  road^ 
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where  they  were  killed,  in  the  afternoon  of  the  same  day. 
At  the  point  where  the  cattle  went  from  Nicholson's  farm 
upon  the  rail  road,  the  fence  had  been  taken  down  by  Nichol- 
son, in  January  or  February,  to  draw  wood  which  he  had 
contracted  to  deliver  to  the  defendant.  Nicholson  finished 
drawing  wood  about  a  week  before  the  accident,  and  the  de- 
fendant's track  master  (Page),  whose  duty  it  was  to  keep  up 
the  fences,  knew  that  the  fence  was  down,  before  the  cattle 
were  killed. 

The  jury,  under  the  direction  of  the  court,  rendered  a  yer- 
diet  for  the  plaintiff. 

The  defendant  excepted  to  various  rulings  of  the  judgo, 
and  appealed  from  the  judgment 

H.  S.  SeldeUy  for  the  appellant. 

Jm.  C  Smiihf  for  the  respondent 

By  the  Court,  Wbllxb,  J.  By  the  44th  section  of  the 
general  luU  road  act,  (Laws  of  1850,  p.  233,)  rail  road  cor- 
porations are  tequired  not  only  to  erect,  but  to  tnauUaiin^ 
fences  on  the  sides  of  their  roads,  and  cattle-guards  of  the 
description  mentioned  in  that  section,  which  dedares  th^t 
until  such  fences  and  cattie-guards  shall  be  duly  made,  the 
corporation  and  its  agents  shall  be  liable  for  all  damages 
which  shall  be  done  by  their  agents  or  engines,  to  cattie, 
horses  or  other  animals  thereon  ;  and  that  after  such  fenoee 
and  guards  shall  be  duly  made  and  maintained^  the  corpora- 
tion shall  not  be  liable  for  any  such  damages  unless  ur- 
gently or  willfdlly  done,  &c. 

In  this  case  fences  and  cattie-guards  had  been  erected  on 
that  section  of  the  defendant's  road  where  the  plaintiff's,  and 
his  sister's,  cattle  were  killed,  on  the  9th  day  of  April,  18ff5. 
But  in  January  or  February  previous,  the  rail  road  fence  had 
been  taken  down,  in  two  or  more  places,  for  the  purpose  of 
allowing  teams  and  carriages  to  pass  and  repass^  which  were 
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ddivering  wood  to  the  defendant,  and  were  permitted  to  re- 
,  main  down  until  after  the  accident  occurred.  It  was  through 
one  of  these  openings  in  the  fence  that  the  qattle  strayed, 
from  an  adjoining  field  into  the  rail  road,  and  upon  the  track 
where  ^ey  were  struck  by  the  train  and  killed, 

The  section  of  the  act,  referred  to,  was  intended,^  among 
other  things,  in  the  first  place,  to  require  rail  road  corpora- 
tions in  operation,  which  had  not  inclosed  their  roads  with 
sufficient  fences,  as  well  as  such  as  were  in  process  of  con- 
struction, or  to  be  thereafter  constructed,  to  erect  fences  and 
cattle-guards  such  as  the  section  specifies,  under  the  penalty 
of  paying  all  damages  which  should  be  done  by  their  agents 
or  engines  to  cattle,  horses  or  other  animals  thereon ;  in  the 
second  place,  to  require  such  corporations  to  matntotn  such 
fences  and  cattle-guards,  under  the  like  penalty  ;  and  in  the 
third  place,  to  protect  the  corporations  from  liability  for  such 
damages,  after  the  required  fences  and  cattle-guards  should 
be  erected,  and  while  they  should  be  maintainedy  unless 
negligently  or  willfully  committed  by  them  or  their  agents. 
In  order,  therefore,  to  secure  such  protection,  the  corporations 
must  keep  their  fences  and  cattle-guards  up  and  in  good  re- 
pair, so  as  at  aU  times  and  in  all  places,  on  their  roads,  they 
shall  be  of  the  description  and  in  the  condition  required,  and 
sufficient  to  answer  the  purpose  intended.  If  they  are  suf- 
fered to  go  to  decay  and  dilapidation,  or  by  any  unavoidable 
accident  they  are  broken  down  so  as  to  allow  domestic  ani- 
mals to  pass  over  or  through  them,  without  obstruction,  and 
are  not  repaired  within  a  reasonable  time,  and  especially  if 
they  are  opened  with  or  without  the  consent  of  the  corpora- 
tions or  their  agents,  and  are  allowed  to  remain  open  for 
weeks  or  months,  it  cannot  be  said  that  they  are  maintained. 

With  this  view  of  the  construction  of  the  statute,  which, 
it  seems  to  me,  is  the  just  and  reasonable  one,  the  case  is 
within  the  principle  of  Gorwin  v.  The  New  York  and  Erie 
Bail  Road  Company^  (3  Kern,  42,)  and  sustains  the  recov- 
ery and  judgment  therein. 
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BerideSi  the  same  section  of  the  act  Becures  the  corpora- 
tions  against  liability  for  damages  Ac.  after  the  fences  and 
cattle-gnards  are  duly  made  and  maintained,  only  where 
the  damages  are  not  negligently  or  willfully  done.  If  the 
damages  are  produced  either  by  the  negligence  or  willfulness 
of  the  corporation  or  its  agents,  the  liability  is  the  same  as  if 
there  had  been  an  entire  omission  to  make  the  fences  and 
cattle-guards.  Upon  this  ground,  also,  I  think  the  recovery 
in  the  present  case  can  be  sustained ;  as  it  cannot  be  doubted 
that  to  leave  an  opening  in  the  fence  through  a  cultivated 
farm,  during  the  space  of  time  the  evidence  shows  was  doncf 
here,  was  clear  and  palpable  negligence,  and  in  consequence 
whereof  the  plaintiff's  cattle  were  killed. 

These  views  lead  to  the  affirmance  of  the  judgment. 

Ordered  accordingly. 

[Movbos/Obvbbal  Tibm,  Maroh  8, 18S2.  HUZtf,  JS,  Ikmnm  BmUh  and 
Jchntot^  JnstioM.] 


Gluts  vs.  Pottxb. 

To  cntiU«  a  oonrt  of  equity  to  interfere  to  reetnin  the  eoUection  of  a  JiicIs;iimiiI 
obtained  withont  Araad  or  mistake,  upon  issae  Joined,  it  most  appear,  1.  Thai 
to  allow  the  Judgment  to  be  executed  would  be  contrary  to  equity  and  good 
eoDKieocej  and  2.  Thai  the  facts  Srhieh  render  it  thoa  inequitable  wen 
not  available  aa  a  defenae  in  the  action  in  which  the  Judgment  waa  »• 
covered.  * 

Where,  in  a  suit  brought  by  P.  against  C.  for  a  settlement  of  their  partnership 
aflkirs,  a  promissory  note  proTlonsly  given  by  P.  to  0.  was  treated  by  the 
referee  and  the  court  as  valid,  and  was  allowed  to  P.,  on  the  ground  that 
it  was  in  the  hands  of  a  bona  fide  holder,  to  whom  he  was  bonnd  to  pay  it ; 
Mdd  that  if  the  allowsnce  of  the  note  to  P.  in  that  action  was  erroneous,  tbe 
error  should  have  been  there  corrected ;  and  that,  upon  the  recovery  of  the 
judgment,  C.  had  an  ample  remedy  by  a  prosecution  of  the  note,  at  law,  after 
it  had  been  re-transferred  to  him.  And  that  if  ha  had  waited  until  thai 
remedy  waa  barred  by  tbe  statute  of  limitations,  he  waa  not  entitled  to  rt- 
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Uef  in  equity,  hj  an  action  to  reitraln  the  collection  of  the  judgment,  on  the 
ground  that  the  note  was  given  under  a  mistake.  Gould,  J.  diaaented. 
Hddj  alsot  that  if  the  statute  of  limitations  had  not  run,  against  the  note,  or 
if,  by  reason  of  the  allowance  of  the  note  by  the  referee,  and  the  adoption 
of  hia  report  by  P.,  a  new  cauae  of  action  from  that  time  aroee,  in  fa?or  of 
G.,  ag^Bnat  P.,  then  the  note  most  be  proaecnted,  or  that  canae  of  action 
enforced. 

PRIOR  to  1852  the  parties,  plaintiiBP  and  defendant,  had 
been  partners  in  business.  After  the  dissolution,  and  on 
the  9th  of  January,  1852,  Potter,  the  defendant,  executed 
and  delivered  to  the  plaintiff,  Clute,  his  negotiable  promis- 
sory note  for  #242,  payable  90  days  after  date.  This  note 
was  given  on  account  of  a  balance  alleged  by  Clute  to  be  due 
to  him  from  Potter,  upon  their  partnership  affairs,  and  un- 
der an  agreement  that  if  the  same  was  not  correct,  or  such 
amount  was  not  due,  it  should  be  corrected  and  justly  liqui- 
dated between  the  said  parties.  It  was  afterwards  ascer- 
tained that  such  note  was  not  correct.  It  was  in  fact  given 
by  mistake,  by  Potter  relying  upon  the  representation  of 
Clute  that  such  amount  was  due  to  him,  according  to  the 
books  of  the  partnership.  There  was  no  such  balance  due 
from  Potter  to  Clute.  Some  time  during  the  same  year,  but 
whether  before  or  after  the  note  became  due  did  not  appear, 
Clute  transferred  the  note  to  a  third  person.  Whether  or 
not  such  person  became  a  bona  fide  holder  of  the  note  did  not 
appear.  About  the  1st  of  January,  1853,  and  while  said 
note  was  still  outstanding  in  the  hands  of  a  third  person, 
Potter  brought  his  action  agaifast  Clute,  for  the  purpose  of 
having  a  settlement  of  their  copartnership  affairs,  and  asking, 
among  other  things,  that  the  note  might  be  canceled,  on  the 
ground  of  fraud  or  mistake,  and  that  no  such  balance  as  that 
for  which  the  note  had  been  given  was  due  from  him  to  Clute. 
That  action  was  tried  before  a  referee,  who  reported  that 
there  was  due  from  Clute  to  Potter,  on  account  of  their  co- 
partnership, a  balance  of  $519.69.  To  this  balance  the  ref- 
eree added  the  amount  of  the  note,  apparently  upon  the 
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gTOund  that  Potter  was  bound  to  pay  the  same  whether  in 
the  hands  of  Clnte  or  a  bona  fidt  purchaser ;  making  the 
whole  amount  $759.69,  for  which  sum,  with  costs,  judgpnent 
was  rendered  against  Clute  on  the  22d  day  of  January,  1855. 
This  judgment,  upon  appeal  to  the  general  term,  was  affirm* 
ed  on  the  1st  day  of  Octob^,  1855,  and  was  again  affirmed 
upon  appeal  to  the  court  of  appeals,  in  June,  1858,  and  on 
the  23d  day  of  September,  1858,  Potter  filed  the  remittitur 
from  the  court  of  appeals,  and  caused  a  judgment  to  be 
entered  thereon,  in  the  supreme  court,  in  the  dark's  office 
of  Saratoga  county,  for  $1558.43,  including  the  costs  of 
appeal 

In  July,  1855,  and  after  Potter  had  recovered  the  judg- 
ment against  Glute,  upon  the  report  of  the  referee,  the  note 
of  January  9,  1852,  was  re-transferred  to  Glute,  who  yet 
holds  the  same. 

In  1858,  after  the  affirmance  of  the  judgment,  by  the  court 
of  appeals,  Clute  paid  to  Potter  the  whole  of  the  judgment, 
except  the  amount  of  the  note,  which  he  offered  to  surrender, 
and  requested  Potter  to  cancel  the  judgment,  which  he  de- 
clined to  do. 

Upon  these  facts  this  action  was  brought,  in  January, 
1859,  to  restrain  Potter  from  collecting  the  balance  of  the 
judgment  alleged  to  remain  unpaid,  and  to  decree  the  same 
paid  and  have  it  satisfied  of  record.  None  of  the  facts  aUeged 
in  the  complaint,  so  far  as  they  are  material  to  the  questions 
involved,  were  controverted  by  the  defendant.  The  only  de- 
fenses set  up  by  him,  in  his  answer,  were  the  statute  of  lim- 
itations and  a  set-off,  or  counter-claim,  for  the  note.  The 
action  was  brought  to  trial  at  the  Barat(^  circuit,  in  May, 
1859,  before  Justice  Bobbkbans,  who  dismissed  the  complaint 
with  costs,  ''  without  pr^udice  to  the  enforcement  of  the 
judgment  against  Clute."  From  this  judgment  the  plain- 
tiff appealed  to  the  general  term. 


202  ^^^^  ^  ™S  SUPBEMS  COURT. 
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Ira  Sarrie^  for  the  plaintiff 

JV.  A.  Bectchf  for  the  defendant. 

HoGBBOOM^  J.  As  a  general  proposition,  the  collection  of 
a  judgment  will  not  be  restrained  which  has  been  obtained 
without  fraud  or  mistake,  upon  issue  joined,  and  as  the  result 
of  a  vigorous  litigation  between  parties. 

To  entitle  a  court  of  equity  to  interfere  for  such  a  purpose, 
it  must  clearly  appear,  .1.  That  to  allow  the  judgment  to  be 
executed  would  be  contrary  to  equity  and  good  conscience ; 
and  2.  That  the  facts  which  render  it  thus  inequitable  were 
not  available  as  a  defense  in  the  action  in  which  the  judg* 
ment  was  recovered.  (2  Story's  Eq.  Jur.  §  688.  WiUard's 
Hq.  Jur.  p.  356.) 

I  think  the  plaintiff  fails  in  establishing  either  of  these 
grounds  for  relief.  If  the  note  in  question  was  not  valid  and 
available  against  Potter,  then  Potter  should  not  have  been 
allowed  for  it,  by  the  referee.  It  was  error  to  allow  it,  and 
the  error  was  susceptible  of  being  corrected  in  that  suit ;  and 
we  must  assume  that  it  would  have  been,  in  one  of  the  three 
legal  tribunals  to  which  the  case  was  submitted,  if  the  point 
had  been  properly  taken.  The  plaintiff,  therefore,  had  an 
ample  remedy  in  such  case,  in  that  suit.  If  the  plaintiff  is 
right  in  the  proposition  that  neither  he  nor  any  other  person 
ever  had  a  cause  of  action  upon  the  note,  against  the  defend- 
ant, then,  as  I  have  just  stated,  its  allowance  by  the  referee, 
to  Potter,  was  error,  and  should  have  been  corrected  in  that 
suit.  We  are  not  advised  of  the  grounds  upon  which  the 
judgment  of  the  referee  was  affirmed  at  the  general  teftn  and 
in  the  court  of  appeals.  It  would  strike  me  as  a  matter  of 
first  impression  that  the  allowance  of  the  note  was  erroneous, 
or  at  least  premature,  inasmuch  as  the  holder  of  the  note  was 
not  a  party  to  the  suit,  and  his  equities  could  not  therefore 
be  properly  adjudicated.    But  the  general  term,  and  the  court 
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of  appeals,  probably,  and  as  we  must  assume,  correctly,  came 
to  a  different  conclusion. 

If  the  referee  properly  allowed  the  note  to  the  defendant 
Potter  as  being  in  the  hands  of  a  bona  fide  holder,  then  as  it 
was  allowed  to  him  for  that  purpose  upon  his  motion,  or  with 
his  assent,  he  was  bound  to  pay  it,  and  could  not,  I  think, 
object  to  do  so,  even  when  it  came  again  into  the  possession 
of  Clute ;  becaujse  Potter  was  allowed  for  it  upon  the  single 
and  only  ground  that  he  was  bound  to  pay  it  to  the  legal 
holder,  whoever  he  might  be.  He  had  no  longer  any  valid 
defense  to  it. 

This  being  so,  the  plaintiff  might  and  should  have  prose*^ 
cuted  the  defendant  upon  it  at  law^  and  could  have  recovered. 
That  was  his  proper  forum,  and  he  had  abundant  time  to  do 
so.  If,  instead  of  doing  so,  he  has  waited  tiU  the  note  be* 
came  outlawed,  he  cannot  now  be  entitled  to  the  equitable 
relief  sought,  when  his  legal  remedy  was  ample  and  perfect. 
The  right  of  Potter  to  this  judgment  has  been  fully  estab* 
lished,  after  a  long  litigation,  and  cannot  be  any  longer  ques- 
tioned. If  Clute  has  lost  his  right  to  collect  the  note,  by 
lapse  of  time,  it  is  his  misfortune,  and  not  Potter's  fault 
The  statute  of  limitations  is  to  him  a  perfectly  legal  and 
available  defense. 

If  the  statute  of  limitations  has  not  yet  run,  against  the 
note,  or  if  by  reason  of  the  allowance  of  the  note  by  the  ref- 
eree and  the  adoption  of  his  report  by  Potter,  a  new  cause 
of  action  from  that  time  arose  in  favor  of  Clute  against  Pot- 
ter, then  that  note  must  be  prosecuted,  or  that  cause  of  ac- 
tion enforced.  That  has  not  been  done,  in  this  action,  nor 
any  thing  resembling  it ;  nor  was  any  proposal  made,  to  as- 
simjlate  the  case,  by  amendment,  to  such  a  form  of  action. 

I  think,  therefore,  the  case  was  properly  disposed  of  in  the 
court  below,  and  that  the  judgment  of  the  circuit  court  should 
be  affirmed,  with  costs. 


204        0ABE8  IK  THE  SUPREME  GOimT. 

Clnto  9.  Potter. 

Peckhak^  J.  ooncarred  in  the  raralt  of  the  foregoing 
opinion. 

Gould,  J.  (disisenting.)  By  the  very  judgment  roll  in  the 
suit  in  which  the  execution  is  issued,  it  is  adjudged,  as  nuit- 
ter  of  law,  that  Potter  was  bound  to  pay  to  Olute  (or  any 
bona  fide  holder  of  the  note)  the  amount  of  the  note  which 
Clute  now  asks  to  have  applied  in  part  payment  of  that  judg- 
ment. And  that  part  of  the  decision  of  the  referee  is  just  as 
much  binding  on  Potter  and  Clute  as  any  other  p^  of  it 
Clute  being  the  owner  of  the  note,  when  execution  was  issued 
on  that  judgment,  claimed  to  apply  the  note  towards  the 
amount  due  on  the  execution.  Potter  refused  so  to  receive 
it,  and  this  suit  is  brought,  in  the  same  court,  asking  us  to 
control  our  own  process  so  as  to  enforce  both  parts  of  our 
own  prior  judgment  It  is  plainly  equitable,  and  as  plainly 
within  our  power.  The  statute  of  limitations  has  nothing  to 
do  with  the  case,  since  Potter's  obligation  to  pay  the  note, 
(in  October,  1854)  is  legally  adjudicated  against  him,  and  on 
his  own  request ;  and  he  cannot  now  deny  that  he  was  then 
bound  to  pay  it  to  Clute. 

The  judgment  of  the  circuit  should  be  reversed,  and  a  new 
trial  awarded.  Costs,  as  it  is  an  equity  case,  will  be  in 
the  discretion  of  the  court,  and  should  not  be  here  awarded. 

Judgment  affirmed. 

[Albavt  QnrnAL  TbbM|  May  7,  ISeO.  OoM^  Ebg^booM  utdPeMam, 
JustioM.]       ' 
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In  an  action  brought  nnder  the  10th  wctioD  of  the  general  raSl  road  act  of 
1860,  against  a  stockholder  in  a  rail  road  companyi  to  recover  for  lerficea 
performed  for  the  corporation,  it  is  essential  that  the  complaint  should  ex- 
pressly show  thai  the  cause  of  action  prosecuted  is  due  or  owing  to  a  laborer 
or  $tr9ani  of  the  corporation,  for  serricet  peifonned  for  the  corporation. 

Where  the  allegation  was,  that  the  corporation  was  indebted  to  8.  d&  8.  (nn- 
der whom  the  plaintiff  claimed)  for  work,  labor  and  services  performed  by 
them,  who  were  copartners,  "  doing  the  business  of  eoniraetort"  with  the 
corporation,  for  the  construction  of  some  part  of  its  raU  road  track ;  SM 
on  demurrer,  that  the  complaint  was  defective  in  failing  to  show  that  B.  4b 
8.  belonged  to  the  class  of  "  laborers  and  servants*'  who  are  autboriied  1^ 
the  statute  to  sue  the  stockholders,  for  services  i>erformed  for  the  cor- 
poration. 

APPEAL  from  an  order  overruling  a  demnrrer  to  the  com- 
plaint. The  complaint  sets  forth,  that  on  the  14th  of 
September,  1853,  the  Albany  Northern  Bail  Boad  Oo.  ^^  being 
indebted  to  John  Shine  and  Dennis  Scanlin  for  work,  labor 
and  services  perfom^ed  by  them  and  their  servants  or  agents, 
nnder  the  firm  name  of  Shine  &  Scanlin,  copartners,  doing 
the  business  of  contractors  with  the  said  Albany  Northern 
Bail  Boad  Company,  for  the  construction  of  some  part  of  its 
said  rail  road  track,  made  its  promissory  note  in  writing, 
bearing  date  on  that  day,  whereby,  four  months  after  date 
the  Albany  Northern  Bail  Boad  Company  promised  to  pay 
Messrs.  Shine  &  Scanlin  $1023.91  for  value  received  in  grad- 
uation, and  delivered  the  same  to  said  Shine  &  Scanlin  in 
consideration  of  its  said  indebtedness  for  said  work,  labor, 
services  or  graduation,  performed  as  aforesaid,  for  said  rail 
road  company.'' 

The  complaint  further  states,  in  substance,  that  before  the 
maturity  of  said  note  it  was  transferred  to  and  became  the 
property  of  the  plaintiff,  who  is  still  the  owner  and  holder 
thereof.  It  then  states  thaj^  on  the  2l8t  May^  1858,  a  judg- 
ment was  duly  recovered  in  the  supreme  court  in  favor  of  the 
plaintiff  against  said  company,  for  01335.30  damages  and 
$15.10  costs,  amounting  to  $1350.40,  which  sum  specified 
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for  damages  includes  the  amount  of  principaPand  interest  of 
the  said  note  ;  upon  which  judgment  and  execution  was  duly 
issued  and  returned  unsatisfied ;  and  that  at  the  time  the 
said  services  were  rendered  by  the  said  contractors^  and  when 
the  note  was  given,  the  defendant,  Franklin  Townsend,  was 
a  stockholder  in  said  company,  and  that  the  plaintiff  is  there- 
fore entitled  to  recover  of  the  defendant  the  amount  of  the 
said  judgment.  To  this  complaint  the  defendant  demurred 
generally  f  on  the  ground  that  the  facts  set  forth  did  not  con- 
stitute a  cause  of  action.  This  demurrer  was  overruled  by 
the  court  at  special  term  on  the  26th  day  of  July,  1857,  and 
the  defendant  thereupon  brought  his  appeal  to  this  court. 

The  alleged  liability  of  the  defendant  was  claimed  to  arise 
under  that  clause  of  the  10th  section  of  the  general  rail  road 
act  of  1850,  (Laws  of  1850,  p.  215,)  which  provides  that 
**  all  the  stockholders  of  every  such  company  shall  be  jointly, 
and  severally  liable  for, all  the  debts  due  or  owing  to  any  of 
its  laborers  and  servants  for  services  performed  for  such  cor- 
poration ;  but  shall  not  be  liable  to  an  action  therefor  before 
an  execution  shall  be  returned  unsatisfied,  in  whole  or  in  part, 
against  the  corporation ;  and  then  the  amount  due  on  such 
execution  shall  be  the  amount  recoverable  with  costs  againsi 
such  stockholders." 

0.  MeadSy  for  the  defendant 

J.  Bomeyny  for  the  plaintiff. 

By  the  Courty  Hogeboom,  J.  Tne  10th  section  of  the 
g^eral  rail  road  act  of  1850,  (Law8  of  1850,  p.  215,)  in 
substance  provides  that  "  all  the  stockholders  of  every  such 
company  shall  be  jointly  and  severally  liable  for  all  the  debts 
due  or  owing  to  any  of  its  laborers  and  servants,  for  services 
performed  for  such  corporation,"  to  the  extent  of  the  amount 
remaining  due  on  an  execution  against  the  corporation  for 
the  debt^  and  returned  unsatisfied  in  whole  or  in  part.    This 
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action  is  brought  under  that  section^  and  it  is  not  denied  that 
the  all^ationfi  Jn  the  complaint  are  sufficient  to  charge  the 
defendant,  except  that  relating  to  the  nature  of  the  indebt* 
edness.  As  the  defendant  can  only  be  made^liaole  under  the 
provisions  of  the  statute,  it  is  essential  that  the  complaint 
should  expressly  show  that  the  cause  of  action  prosecuted  is 
due  or  owing  to  a  laborer  or  servant  of  the  corporation,  for 
services  performed  for  such  corporation.  The  allegation  is 
that  the  corporation  was  indebted  to  Shine  &  Scanlin  (under 
whom  the  plaintiff  claims)  for  work,  labor  and  services  per* 
formed  by  them,  who  were  copartners  doing  the  business  of 
contractors  with  the  Albany  Northern  Bail  Boad  Company, 
for  the  construction  of  some.part  of  its  rail  road  track  These 
may  be  said  to  be  ^^  services  performed  for  the  corporation," 
but  not  necessarily  by  '^  any  of  its  laborers  or  servants,"  un- 
less the  term  '^  laborers  and  servants"  necessarily  includes 
eveiy  class  of  persons  who  can  perform  services  for  the  cor- 
poration. It  is  obvious  from  other  parts  of  the  act  that  this 
is  not  80  ;  for  if  it  had  been,  it  would  not  have  been  neces- 
sary in  any  way  to  designate  the  cIclss  of  persons,  but  to  have 
said,  simply,  '^  debts  due  and  owing  for  services  performed 
for  such  corporation."  Again ;  the  12th  section  distinguishes 
between  contractors  for  the  construction  of  a  rail  road,  and 
laborers  performing  the  work.  The  obvious  intent  and  pol- 
icy of  this  and  other  similar  acts  is  to  make  provision  for. 
those  who  are  the  workmen  and  operatives  on  the  road,  and 
who  are  usually  persons  of  small  pecuniary  means,  not  able 
to  lose  their  daily  earnings,  and  not  compel  them  to  rely 
solely  either  upon  the  pecuniary  responsibility  of  contractors, 
or  the  corporation  itself.  (See  act  amending  the  charter  of 
the  Hudson  Biver  Bail  Boad  Company,  Laws  of  1850y  p.  14, 
ck.  9,  §  5 ;  Warner  v.  The  Hudson  Biver  Bail  Boad  Oom^ 
pantfy  5  How.  Pr.  Bep.  454;  Millered  v.  Lake  Ontario^ 
Auburn  and  New  York  Bail  Boad  Company j  9  id.  238 ; 
Kent  V.  The  New  York  Central  Bail  Boad  Co.,  2  Kern. 
630 ;  Smith  v.  The  New  York  and  Harlem  Bail  Boad  Co.y 
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19  N.  7.  Rep.  132 ;  Young  v.  N.  Tork  Central  Bail  Road 
Company^  30  Barb.  229.)  The  complaint  fails  to  show  that 
Bhine  &  Scanlin  belonged  to  the  class  of  ^^  laborers  and  serv- 
ants'' before  Werred  to.  And  it  is  quite  probable  from  the 
language  of  the  complaint  that  they  were  only  ^'  contractors/' 
whose  debts  are  not  protected  by  the  language  in  question. 
Nor  is  this  merely  a  matter  of  indefiniteness  or  uncertainty, 
which  should  be  corrected  by  motion.  It  is  a  matter  of  sub- 
stance,  going  to  the  very  foundation  of  the  action,  and  there- 
fore subject  to  demurrer. 

Having  no  doubt  on  this  part  of  the  case,  I  do  not  deem 
it  necessary  to  discuss  the  other  questions  argued  by  counsel. 

The  order  of  the  special  term  must  be  reversed  with  costs, 
and  there  must  be  judgment  for  the  defendant  on  the  demur- 
rer, with  leave  to  the  plaintiff  to  amend  his  complaint  on 
payment  of  costs. 

[Albany  Obitbral  Tbrm,  Mb^  7, 1860.     Wrighi,  HogAoom  and  Ptckkam, 
Jostioai.] 


Dakisi^  H.  Viall  and  others  vs.  John  M.  Mott  and  others. 

PlaSntiffk,  \>y  their  complaint,  songht  to  join  a  cane  of  action  alleged  to  exist 
in  their  ikvor,  as  the  heirs  at  law  and  legatees  of  Stephen  Q.  with  a  cause 
of  action  in  their  favor  as  the  legatees  of  Smith  Q. ;  two  of  the  defendants 
being  execntors  of  Smith  Q.  and  a  third  being  the  administrator  with  the 
will  annexed  of  Stephen  G.  And  the  defendants  were  called  upon  to  ao- 
coantfor  both  estates,  although  the  parties  proper  to  an  accounting  under 
the  one  will  were  not  the  same  as  those  under  the  other.  Nor  were  the 
defendants  sought  to  be  made  liable  under  each  will  for  the  same  property, 

'  or  in  the  same  character.  The  proportion  of  interest,  also,  to  which  the 
plalntiffli,  or  some  of  them,  were  entitled,  so  far  as  they  were  logatees  or 
interested  under  both  wills,  was  entirely  different  in  the  two  cases.  AU, 
on  demurrer,  that  there  was  a  misjoinder  of  causes  of  action ;  the  matters 
not  arising  out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action,  nor  afifecting  all  the  parties  to  the  action. 
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Wen  aetUed  niles,  prior  to  the  code,  forbade  an  attempt  to  settle  in  a  iingle 
action,  matters  so  entirely  distinct  and  disconnected ;  and  the  provisions  of 
section  167  of  the  code  do  not  allow  it.    . 

THIS  is  an  appeal  from  an  order  made  at  special  term  oyer- 
mlin^a  demurrer  to  the  complaint.  The  complaint  sets 
out  the  will  of  Stephen  Germond,  of  Lansingburgh,  dated 
27th  of- August,  1836.  By  this  will,/r«*,  all  the  testator's 
estate,  real  and  personal,  was  given  to  Smith  Germond  in 
trust  to  sell  and  pay  debts  and  legacies,  as  therein  particu* 
larly  specified.  The  next  seven  items  contained  various  leg- 
acies given  to  his  relatives. 

Ninth,  AU  the  rest  and  residue  of  moneys  arising  from 
sale,  &c.  he  gives  to  Smith  Germond.  If  Smith  Germond 
dies  before  he  sells  the  real  estate,  then  the  executors  of 
Smith  Germond,  or  such  of  them  as  shall  qual^jfy  and  the 
survivors,  shall  sell,  dispose  and  convey,  &c.  all  the  real 
estate  which  shall  remain  unsold,  and  hold  the  money  to 
the  use  and  benefit  of  such  persons,  &c.  as  Smith  Germond 
shall  by  last  will,  &c.  limit  and  appoint.  If  Smith  Ger- 
mond make  no  such  limitation  or  appointment  by  will,  or  if 
he  die  intestate,  then  his  executors  or  administrators,  as  the 
case  may  be,  shall  sell,  &c.  and  pay  over  proceeds  to  the 
heirs  of  Stephen  Germond,  giving  males  twice  as  much  as 
females.  Stephen  Germond  died  September  5,  1836,  His 
will  was  proved  before  the  surrogate  of  Bensselaer,  December 
2,  1836,  and  Smith  Germond  qualified  as  executor.  On  the 
4th  September,  1840,  Smith  Germond  made  a  will  in  which 
he  named  John  M.  Mott,  Stephen  G.  Mott  and  James  Ger- 
mond as  executors,  all  of  whom  qualified.  By  this  will  the 
executors  were  directed  to  sell  his  real  and  personal  estate 
and  convert  it  into  money,  and  after  paying  debts  he  gave 
certain  specific  legacies.  The  residue  is  given  to  the  children 
of  Susan  Mott  and  Samuel  Germond,  share  and  share  alike. 
Smith  Germond  died  October  2,  1840.  His  will  was  proved 
before  the  surrogate  of  Rensselaer,  February  6,  1841,  and  all 
the  executors  named  qualified  and  accepted  the  trusts.    Smith 

Vol.  XXXVII.  14 


210  OASES  IN  THE  SUPREME  COURT. 

Viall  V.  Mott. 

Germond  did  not,  in  his  lifetime,  fully  execute  the  will  of 
Stephen  Germond.  On  the  16th  of  February,  1841,  John 
M.  Mott  and  Susan  Mott  were  appointed  administrator  and 
administratrix  with  the  will  annexed  of  Stephen  Germond, 
and  it  is  alleged  that  they  thereupon  "  became  vested  with 
all  the  rights  devised  in  trust  by  the  said  Stephen  Germond^ 
under  his  aforesaid  will,  to  the  said  Smith  Germond,  and 
assumed  all  the  obligations  and  duties  imposed  upon  the 
said  Smith  Germond  thereunder,"  On  the  17th  of  April, 
1843,  James  Germond  was  removed  by  the  surrogate  of  Bens- 
selaer  from  his  ofiSce  of  executor  of  the  will  of  Smith  Ger- 
mond. It  is  then  alleged  that  certain  real  estate  of  Stephen 
Germond  remained  unsold  and  undisposed  of  by  Smith  Ger- 
mond at  the  time  of  his  death,  and  that  in  this  respect  the 
will  of  Stephen  Germond  remained  entirely  unexecuted,  and 
that  Smith  Germond  made  no  other  limitation  or  appoint- 
ment in  respect  thereto  than  appears  by  this  will.  The  com- 
plaint then  alleges  that  on  the  12th  of  October,  1844,  John 
M.  Mott  and  Stephen  G.  Mott,  as  executors  of  Smith  Ger- 
mond, conveyed  certain  real  estate  to  C.  L.  Tracy  for 
$16,071.20,  but  in  truth  in  trust  for  Mott,  at  whose  request 
the  premises  were  subsequently  conveyed  to  one  Osborn,  and 
afterwards  (except  a  small  portion  to  the  Troy  and  Boston 
Bail  Boad  Company)  to  Isaac  T.  Grant  for  $14,589.60. 
That  on  the  25th  of  June,  1842,  John  M.  Mott,  S.  G.  Mott 
and  James  Germond,  as  executors  of  Smith  Germond,  con- 
veyed some  of  the  land  to  Aaron  Peny  for  $15,253.65,  which 
J.  M.  Mott  received.  That  on  the  21st  of  September,  1849, 
J.  M.  Mott  and  S.  G.  Mott  conveyed  a  parcel  of  the  land  to 
Osborn  for  $230.  That  nothing  was  in  fact  paid,  and  John 
M.  Mott  remained  in  the  use  thereof.  That  in  the  month  of 
May,  1834,  J.  M.  Mott  and  S.  G.  Mott,  as  executors,  sold 
one  lot  to  Leander  Freeman  for  $100,  and  J.  M.  Mott  had 
the  money.  That  on  the  12th  of  October,  1834,  they  con- 
veyed another  lot  to  Isaac  T.  Grant  for  $240,  and  J.  M. 
Mott  had  the  money.    That  upon  the  death  of  Smith  Ger- 
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mondy  John  M.  Mott  took  possession  of  the  seyeral  lots  of 
land  sold  to  Perry,  Freeman  and  Grant,  and  so  continued 
until  they  were  sold,  and  received  the  profits  thereof;  and 
that  he  took  and  carried  away  wood  and  timber  therefrom  to 
the  value  of  $1000,  and  that  he  is  now  in  possession  of  that 
part  of  said  premises  not  reconveyed  by  Osborn.  That  the 
property  which  came  to  John  M.  Mott,  as  administrator,  was 
more  than  sufficient  to  pay  the  debts,  legacies  and  the  expenses 
of  administration  of  Stephen  Germond's  estate,  leaving  a  bal- 
ance to  be  distributed ;  and  that  the  property  which  came  to 
J.  M.  Mott  and  Stephen  G.  Mott,  as  executors,  was  more  than 
sufficient  to  pay  the  debts  and  legacies  of  Smith  Germond 
and  expenses  of  settling  his  estate. 

The  complaint  alleges  the  promise  of  John  M.  and  Ste- 
phen G.  Mott  to  account  for  the  proceeds  of  said  real  estate. 
It  is  then  alleged  that  Smith  Germond  in  his  lifetime  paid 
off  all  the  legacies  in  Stephen  Germond's  will,  except  the 
two  legacies  in  the  third  item  of  $300  each.  That  no 
part  of  the  legacies  bequeathed  by  Smith  Germond  to  La- 
vina  Germond,  Phebe  Grant,  Almira  Mynders,  Bebecca  Jane 
Levins  and  Mary  E.  Yiall,  had  been  paid,  except  $1000 
to  Phebe  Grant,  on  the  15th  of  April,  1842.  That  all  the 
legacies  mentioned  in  Smith  Germond's  will  have  been  paid, 
except  such  as  are  due  to  parties  in  this  action.  That  John  M. 
Mott  and  Stephen  G.  Mott  have  realized  money  from  said 
real  estate,  sufficient  for  a  large  distribution  among  the  heirs 
of  Stephen  Germond.  That  upon  the  death  of  Smith  Ger- 
mond, Susan  Mott  and  others  (naming  them)  were  the  heirs 
at  law  of  Stephen  Germond,  deceased.  The  complaint  then 
avers  that,  upon  the  death  of  Smith  Germond,  said  real  estate 
vested  in  the  heirs  at  law  oT  Stephen  Germond,  subject  to 
the  execution  of  the  power,  and  that  said  heirs  are  entitled 
to  said  proceeds.  That  the  legatees  of  Smith  Germond  insiat 
that  said  real  estate  vested  in  Smith  Germond  in  fee  and 
passed  under  his  will,  and  that  his  legatees  are  entitled  to 
resort  to  the  same  for  the  satisfaction  of  their  unpaid  lega- 
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cies.  And  that  by  reason  of  their  conflicting  claims^  all  who 
are  made  parties  are  necessary  to  a  complete  determination 
oi  the  whole  controversy. 

The  prayer  of  the  complaint  was,  that  John  M.  Mott  and 
Stephen  G.  Mott  might  account  for  all  the  matters  stated  in 
the  complaint ;  that  they  be  charged  with  the  proceeds  of 
the  sale  to  Isaac  Grant,  Aaron  Perry,  the  Troy  and  Boston 
B.  E.  Company  and  Leander  Freeman,  including  the  pro- 
ceeds "of  the  sale  to  Grant,  with  the  rents,  issues  and  profits 
of  all  the  real  estate  occupied  by  them,  and  the  value  of  the 
wood  and  timber, "  together  with  all  other  property  and  things 
in  action  of  every  name  and  nature  in  their  possession  before 
mentioned,  and  with  all  sums  of  money  due  from  them,  for 
which  they  are  chargeable  herein."  That  the  conveyances  to 
Osbom  may  be  declared  void,  except  as  to  the  lots  sold  to 
Grant  and  the  Troy  and  Boston  Rail  Boad  Company.  That 
it  be  determined  that  the  money,  land  or  proceeds  belong  to 
the  heirs  of  Stephen,  and  not  to  the  legatees  of  Smith  Ger- 
mond.  That  the  land  be  sold,  and  the  whole  proceeds  be 
distributed  to  the  heirs  of  Stephen  Germond,  crediting  Mott 
for  payments  made  upon  the  legacies,  as  should  be  just ;  and 
that  John  M.  Mott  and  Stephen  G.  Mott  might  be  decreed 
to  pay  the  costs  of  the  action ;  and  for  general  relief. 

The  defendants  Stephen  G.  Mott  and  others,  and  John  M. 
Mott,  demurred  to  this  complaint  (being  an  amended  com- 
plaint) and  assigned  several  causes  of  demurrer;  among 
others,  that  the  plaintiffs  as  legatees  of  Smith  Germond  have 
no  interest  in  the  real  estate  (or  its  proceeds)  of  Stephen 
Germond ;  that  the  plaintiffs  claim  as  heirs  at  law  of  Ste- 
phen Germond,  and  as  legatees  of  Smith  Germond ;  and  that 
the  claims  are  inconsistent  and  incapable  of  being  united  in 
the  same  action ;  that  there  is  a  defect  of  parties,  inasmuch 
as  the  legal  representatives  of  Sarah  E.  Kempton  and  Lydia 
P.  Butler,  and  the  assignees  of  the  mortgage  from  Osborn  to . 
Mott,  were  not  made  parties. 

These  demurrers  came  on  for  hearing  at  a  special  term  be- 
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fore  Justice  Gould,  at  Troy,  in  December,  1859.  He  over- 
ruled the  same,  giving  the  defendants  leave  to  answer  on 
payment  of  costs.  From  his  order  the  defendants  John  M. 
Mott  and  Stephen  G.  Mott  and  others  appealed  to  the  gen- 
eral term.  *  , 

Oeo.  Van  Santvoord,  for  the  plaintiffi. 

John  H.  Reynolds  J  for  the  defendants. 

By  the  Courts  Hooeboom,  J.  The  defendants  urge  two 
grounds  of  demurrer  to  the  plaintiffs'  complaint.  1.  That 
there  is  a  misjoinder  of  causes  of  action,  in  that  the  plaintiffs 
seek  to  join  a  cause  of  action  alleged  to  exist  in  their  favor  as 
the  heirs  at  law  and  legatees  of  Stephen  Germond  with  a  cause 
of  action  in  their  favor  as  the  legatees  of  Smith  Germond ;  and 
2.  That  there  is  a  defect  of  parties  defendant,  in  that  the  legal 
representatives  of  Sarah  E.  Eempton  and  Lydia  P.  Butler, 
and  the  persons  to  whom  John  M.  Mott  transferred  the  Os- 
bom  mortgages,  and  the  legal  representatives  of  other  persons 
interested  in  the  proceeds  of  the  property  in  controversy,  who 
have  died  since  the  death  of  Stephen  Germond  and  Smith 
Germond,  are  necessary  parties  to  the  action. 

1.  As  to  the  first  ground  of  demurrer,  I  was  not  at  first 
impressed  with  the  idea  that  the  plaintiffs  claimed,  in  any 
way,  through  or  under  Smith  Germond.  There  is  some  con- 
fusion arising,  in  the  case,  from  the  statement  in  the  com- 
plaint of  the  contents  and  legacies  of  both  the  wills  of 
Stephen  Germond  and  Smith  Germond,  and  of  the  fact  that 
all  the  legacies  in  Smith  Germond's  will  are  paid,  except  such 
as  are  due  to  parties  in  the  action.  But  so  far  as  I  am  able 
to  comprehend  the  object  of  the  complaint,  (which  certainly 
seems  to  contain  some  unnecessary  statements,)  its  main  pur- 
pose seems  to  be  to  compel  the  defendants  John  M.  Mott  and 
Stephen  G.  Mott  to  account  for  portions  of  the  real  estate  of 
Stephen  Germond,  sold  by  them,  and  of  which  they  have  re- 
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cdved  the  proceeds,  aad  to  make  distribution  thereof  among, 
the  plaintiffs,  as  the  heirs  of  the  said  Stephen  Germond,  and 
the  assigns  of  such  heirs,  and  to  declare  void  certain  sales 
and  conyeyances  of  other  portions  of  said  real  estate,  made 
by  them  to  William  Osbom,  (except  the  lots  conveyed  to 
Isaac  T.  Grant  and  the  Troy  and  Boston  Bail  Boad  Com- 
pany,) and  to  have  said  last  named  portions  of  land  sold  un- 
der the  order  of  the  court  and  the  proceeds  distributed  among 
the  plaintiffs,  as  the  heirs,  and  assigns  of  heirs,  of  Stephen 
Germond  aforesaid. 

But  the  complaint  also  prays  that  the  defendants  John  M. 
Mott  and  Stephen  G.  Mott  may  be  directed  to  make  an  ac- 
count of  all  and  singular  the  matters  therein  stated,  and  that 
in  such  account  they  may  be  charged  not  only  with  the  jpro- 
oeeda  of  the  real  estate  sold,  with  the  rentSy  issues  and  profits 
of  the  real  estate  occupied  by  them,  with  the  value  of  the 
wood  and  timber y  (cut  off  or  removed  by  them,)  but  with 
all  other  property  BXii.  things  in  action  of  every  name  and 
nature  in  their  possession  therein  (in  the  said  complaint)  be- 
fore mentioned,  and  with  aU  sums  of  money  due  from  them 
for  which  they  are  chargeable,  receiving  credit  for  the  amounts ' 
paid  by  J.  M.  Mott  upon  any  of  the  legacies  in  the  will  of 
Stephen  Germond,  and  that  the  amounts  for  which  he  was . 
credited  on  account  thereof,  in  the  accounting  before  the  sur- 
rogate, may  be  equitably  adjusted. 

Now  the  complaint,  in  the  stating  portion  thereof — ante- 
cedent to  the  prayer — alleges  that  John  M.  Mott,  as  admin- 
istrator with  the  will  annexed  of  Stephen  Germond,  deceased, 
had  in  his  possession  property  of  the  estate  of  said  deceased, 
more  than  sufficient  to  pay  all  debts,  expenses  and  specific 
legacies,  and  that  a  large  balance  thereof  remained  in  his 
hands  for  distribution,  to  a  portion  at  least  of  which  the 
plaintiffs  are  alleged  to  be  entitled.  From  other  allegations 
in  the  complaint  it  appears  that  the  property  of  Stephen 
Germond,  for  which  the  defendants  are  sought  to  be  made  to 
account,  is  in  part  real  estate  improperly  or  fraudulently 
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fold ;  the  proceeds  of  other  real  estate  sold ;  and  the  amount 
of  at  least  two  legacies  of  $300  each^  giyen  by  the  will  of 
Stephen  Germond,  deceased. 

The  complaint  further  expressly  alleges  that  the  property 
which  came  into  the  hands  of  John  M.  Mott  and  Stephen  Q-. 
Mott,  as  executors  of  Smith  Germond^  deceased,  was  more 
than  sufficient  to  pay  his  debts,  funeral  expenses,  and  the 
expenses  of  administration,  and  the  legacies  bequeathed  by 
his  will.  The  will  further  alleges  that  several  of  the  legacies 
given  in  the  will  of  Smith  Germond,  to  the  plaintiffs  and 
others,  have  never  been  paid. 

It  is  plain  from  this  statement  of  a  portion  of  the  com- 
plaint, that  the  defendants  are  sought  to  be  made  liable  in 
this  action  to  account  for  both  estates — that  of  Stephen 
Germond,  and  that  of  Smith  Germond.  The  prayer  is,  that 
John  M.  Mott  and  Stephen  G.  Mott  may  thus  be  required  to 
account.  Stephen  G.  Mott  is  not  an  executor  of  the  will  of 
Stephen  Germond,  nor  an  administrator  with  the  will  an- 
nexed,  nor  has  he  any  other  (alleged)  connection  with  John 
M.  Mott  as  a  legal  representative  of  that  estate. 

John  M.  Mott  and  Stephen  G.  Mott  are  two  of  the  execu- 
tors of  the  will  of  Smith  Germond,  deceased ;  and  although 
James  Germond,  the  third  executor,  is  now  made  a  party 
defendant  in  consequence  of  a  demurrer  to  the  complaint  for 
that  cause,  as  originally  framed,  yet  no  relief  is  sought  against 
him,  unless  it  can  be  had  under  the  allegations  in  the  com- 
plaint under  the  prayer  for  general  relief.  Other  difficulties 
present  themselves.  The  parties  proper  to  an  accounting 
under  the  one  will  are  not  the  same  as  those  under  the  other. 
Some  of  the  persons  who  are  proper  parties  to  the  one  would 
be  wholly  unnecessary  and  improper  parties  under  the  other. 
The  defendants  are  not  sought  to  be  made  liable  in  each  will 
for  the  same  property,  nor  in  the  same  character.  As  to  the 
unpaid  legacies  under  the  will  of  Smith  Germond,  they  are 
merely- chargeable  and  are  only  attempted  to  be  charged  as 
executors.    As  to  the  will  of  Stephen  Germond,  they  are,  in 


216        OASES  m  THE  SUPREME  COURT. 

The  People  v.  Albany  and  Vermont  Bail  Road  Company. 

respect  to  the  unpaid  legacies,  only  chargeable  as  eocecutors. 
As  to  the  real  estate,  sold  or  unsold,  they  are  sought  to  be 
charged  as  nominees  or  donees  of  a  power  in  trust.  The 
proportion  of  interest,  also,  to  which  the  plaintiffs  (or  some  of 
them)  are  entitled,  so  far  as  they  are  legatees  or  interested 
under  both  wills,  is  entirely  different  in  the  one  case  from 
what  it  is  in  the  other.  It  would  lead  to  much  confusion  if 
it  were  attempted  to  settle  in  a  single  action  matters  so  en- 
tirely distinct  and  disconnected.  Well  settled  rules,  prior  to 
the  code,  forbade  it,  and  the  provisions  of  section  167  of  the 
code  do  not  allow  it.  These  matters  do  not  arise  out  of  the 
same  transaction,  or  transactions  connected  with  the  same 
subject  of  action ;  nor  do  they  affect  all  the  parties  to  the 
action. 

The  decision  of  tnis  ground  of  demurrer  adversely  to  the 
plaintiffs  renders  it  unnecessary  to  discuss  the  objection  of  a 
defect  of  parties. 

The  order  of  the  special  term  should  be  reversed,  with 
costs,  and  judgment  given  for  the  defendants,  on  the  demur- 
rer, with  costs,  with  leave  to  the  plaintifis  to  amend,  on 
pajonent  of  costs. 

[Albakt  Gbnbbal  Tbrh,  September  8,  1860.  0<ndd,  ffofftboom  and  P&ek- 
Aow,  Justfcee.] 


Thb  People  op  the  State  of  New  York  vs.  The  Albany 
AND  Vermont  Rail  Boad  Company. 

It  seems  that  no  positive  obligation  to  huHd  a  rail  road,  either  in  whole  or  in 
part,  rests  upon  the  company  from  its  having  obtained  a  charter  for  that 
purpose.  Nor  can  ^ny  clear  and  imperative  obligation  to  complete  the  en- 
tire rente  of  a  road  be  deduced  fh>m  the  fact  that  the  company  has  com- 
pleted a  portion  of  it. 

The  question  of  abandonment^  is  somewhat  different  from  that  of  construdion. 
The  right  to  abandon  does  not  inevitably  result  from  the  right  not  to  build. 

It  may  be  that  a  rail  road  company,  having  accepted  a  charter,  obtained  sub- 
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■criptions  to  the  stock,  acquired  the  right  of  eminent  domain,  procured  an 
assessment  of  damages  on  the  faith  of  completing  the  road,  finished  the  road, 
pat  it  in  operation,  exacted  tolls  and  fares,  diverted  travel,  and  assumed  to 
become  common  carriers  of  passengers  and  merchandise,  has  also  incurred 
some  obligations  to  the  public  which  it  is  bound  to  fulfill.  The  public  must 
have  some  rights.    P^r  Hoobbook,  J. 

Yet  it  is  not  by  any  means  clear  that  a  rail  road  company  has  not  the  right  ta. 
abandon  its  whole  road,  if  it  elects  to  do  so.    Per  Hoobboom,  J. 

But  the  right  to  abandon  a  part  of  a  road  necessary  to  the  preservation  of  an 
unbroken  line  of  rail  road  communication,  if  it  exists,  is  not  absolute  and  un- 
restricted, but  may,  in  a  proper  case,  be  interfered  with,  or  controlled. 

Although,,  in  ordinary  cases,  an  appeal  to  the  legislature,  to  take  away  the 
charter,  or  to  the  courts  to  forfeit  it  for  nonuser,  may  be  the  more  perti- 
nent and  available  remedy,  yet  in  extreme  and  urgent  circumstances,  where 
sudden  and  serious  injurious  consequences  are  likely  to  ensue,  the  remedy 
by  ii\innction,  to  prevent  the  taking  up  of  the  track,  or  other  dismantling 
of  the  road;  >r  by  mandamus,  to  compel  its  restoration,  may  be  had.        lU 

APPEAL  by  the  defendant  from  an  order  of  Justice  Peck- 
ham,  at  special  term,  granted  on  the  Ist  day  of  October, 
1860,  restraining  the  defendant  from  taking  up  the  iron  riv- 
ets and  fastenings  from  the  track  of  its  road,  except  so  far 
as  necessary  for  repairs  or  for  the  transportation  of  freight 
and  passengers.  The  material. facts  bearing  upon  the  motion 
are  contained  in  the  preliminary  statement  prefixed  to  Judge 
Peceham's  opinion  upon  granting  the  same.(a)  In  addition 
thereto  the  defendant  claimed  to  have  satisfactorily  shown, 
1.  That  its  road  from  Waterford  to  Eagle  Bridge  could  not 
be  operated  profitably.  2.  That  the  defendant's  road  had 
been  connected  at  Johnsonville  (some  ten  miles  west  of  Eagle 
Bridge)  with  a  rail  road  from  Troy  to  Eagle  Bridge,  by  which 
the  same  point  of  termination  was  reached,  at  Eagle  Bridge, 
by  a  shorter  and  more  eligible  route,  and  that  the  defendant 
had  by  a  vote  of  its  directors  resolved  to  terminate  its  road 
at  Johnsonville,  and  to  amend  its  articles  of  association  ac- 
cordingly. 3.  That  the  defendant  intended  to  change  the 
route  of  its  road  from  Johnsonville  to  Waterford  by  the  way 
of  Troy.  4  Thftt.the  defendant  was  sustaining  damages  by 
a  continuance  of  the  injunction. ' 

(a)  19  How.  Pr.  Bep.  528. 
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c7.  H.  Reynolds  J  for  the  respondents. 

HoGEBOOM,  J.  A  rail  road  charter,  like  any  other  legisla- 
tive grant,  is  a  contract  between  the  incorporated  company 
and  the  public.  When  the  act  is  not  by  its  terms  subject  to 
repeal  it  confers  certain  irrevocable  rights^  and  it  imposes 
corresponding  obligations. 

I  think  it  in  nowise  alters  the  case  that  the  rights  and 
privileges  thus  conferred,  and  the  duties  thus  imposed,  are  so 
conferred  and  imposed  under  a  general  law,  in  virtue  of  the 
provisions  of  which  persons  may  associate  or  incorporate 
themselves.  They  still  hold  under  an  act  of  the  legislature, 
which  lies  at  the  foundation  of  all  their  proceedings,  and  is 
essential  to  give  them  vitality  and  force. 

The  obligations  thus  imposed  are  either  express  or  implied ; 
express,  when  they  are  declared  in  positive  terms  in  their 
charter ;  implied,  when  they  necessarily  result  from  the  ex- 
press obligations  assumed,  or  are  essential  to  carry  out  the 
substantial  objects  of  the  charter. 

In  the  present  case,  I  am  not  aware  that  there  are  any  ex- 
press stipulations  in  the  charter  decisive  of  the  question  be- 
fore us,  or  very  directly  bearing  upon  it  There  is  no  express 
agreement  to  build  the  road,  either  in  whole  or  in  part ;  or 
to  continue  it ;  or  not  to  abandon  it.  The  statute  provides 
that  every  rail  road  company  shall  start  and  run  their  cars 
for  the  transportation  of  passengers  and  property,  at  regular 
times  to  be  fixed  by  public  notice,  and  shall  transport  and 
discharge  such  passengers  and  property  on  the  due  pay- 
ment of  the  freight  or  fare  legally  authorized  therefor,  and 
shall  be  liable  to  the  party  aggrieved  in  an  action  for  dam- 
ages, for  any  neglect  or  refusal  in  the  premises.  These  pro- 
visions, although  plain  and  imperative,  have  nevertheless  no 
decisive  bearing  upon  the  present  case.  They  do  not  contain, 
either  expressly  or  by  reasonable  inference,  any  legislative 
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mandate  ia  regard  to  the  length  of  the  road,  or  the  discon- 
tinance  of  any  portion  thereof;  or  forbid  the  change  of  these 
regnlations  from  time  to  time  at  the  pleasure  of  the  company 
upon  reasonable  notice.  If  the  obligation  in  question  exists, 
it  must  exist,  I  think,  as  a  matter  of  duty  or  implied  obliga- 
tion on  the  part  of  the  company  from  the  circumstances  un- 
der which  the  charter  was  obtained  and  the  road  was  built,  or 
from  the  public  considerations  which  bear  upon  the  question. 

I  do  not  think  any  positive  obligation  to  build  the  road, 
either  in  whole  or  in  part,  rests  upon  the  company  from  hav- 
ing obtained  a  charter  for  that  purpose.  They  may  not  be 
able  to  procure  the  stock  to  be  taken ;  they  may,  upon  a 
mature  examination,  become  satisfied  of  the  impracticability 
or  unprofitableness  of  th^  road  ;  and  in  such  case,  it  seems 
to  me,  they  are  not  obliged  to  prosecute  the  work.  This 
matter  is  left,  I  think,  to  the  sound  discretion  of  the  promo- 
ters of  the  enterprise. 

Nor  am  I  able  to  deduce  any  clear  imperative  obligation 
to  complete  the  entire  route  of  any  road  from  having  com- 
pleted a  portion  of  it.  There  is  indeed  some  reason  for  say- 
ing that  the  legislature  may  have  been  prominently  induced 
to  grant  the  charter  by  the  consideration  that  it  would  open 
to  public  travel  and  to  rail  road  facilities  the  region  of  country 
along  the  entire  length  of  the  route,  and  that  they  would  not 
have  made  the  grant,  or  conferred  the  right  of  eminent  do- 
main, except  upon  such  condition ;  and  that  it  is  a  violation 
of  plighted  faith  to  stop  short  of  the  completion  of  the  entire 
route.  But  the  obligation,  on  the  whole,  seems  to  me  of  too 
imperfect  a  character  to  come  within  the  domain  of  the  courts, 
and  to  be  more  appropriately  left  to  the  legislature  by  way 
of  repeal  of  the  charter,  if  the  company  do  not  respond  to  the 
just  demands  oi  the'  public. 

The  case  is  stronger  still  against  the  company  where,  after 
having  commenced  their  rail  road,  they  leave  it  in  an  incom- 
plete, ragged  and  unsightly  condition,  after  havhig  obtained 
the  charter  and  exercised  the  right  of  eminent  domain,  and 
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perhaps  obtained  an  assessment  of  damages  upon  the  theory 
of  a  road  which  was  to  be  completed,  and  would  thus  operate 
as  a  benefit  to  the  land  owner  whose  property  was  taken* 
What  would  be  said  of  a  municipal  corporation  which  appro- 
priated certain  land  for  a  public  street,  procured  an  assess- 
ment of  damages  to  the  lot  proprietors  mitigated  in  amount 
by  the  supposed  benefits  and  increased  value  to  the  lots  which^ 
would  result  from  the  opening  of  the  street,  and  then  leave 
the  land  thus  taken  in  a  ragged,  broken  up  and  unsightly 
condition,  without  ever  in  fact  opening  the  street  for  the 
public  use.  And  yet  the  question  is,  what  is  the  remedy  ? 
Can  the  municipal  corporation  be  compelled  to  complete  the 
public  improvement,  if  in  their  sound  discretion  they  ulti- 
mately conclude  it  is  not  needed  f<)r  the  public  accommoda- 
tion, and  would  be  a  public  detriment  instead  of  a  public 
benefit  ?  And  can  a  rail  road  corporation  be  compelled  to 
complete  or  finish  a  particular  route,  or  any  given  portion  of 
it,  if  in  the  opinion  of  their  directors  the  interests  of  the  pub-  ' 
lie  and  of  their  corporation  or  association  will  not  be  sub- 
served by  it  ?  Is  not  the  remedy  by  an  appeal  to  the  legis- 
lative body,  to  repeal  their  charter,  or  by  an  action  in  the 
name  of  the  people  to  forfeit  their  charter  for  nonuser,  or  by 
a  private  action  for  the  'damages  actually  sustained  ? 

The  question  of  abandonment  is  somewhat  different  from 
the  question  of  construction.  The  right  to  abandon  does  not 
inevitably  result  from  the  right  not  to  build.  It  may  be  that 
the  company,  having  accepted  the  charter,  obtained  subscrip- 
tions to  the  stock,  acquired  the  right  of  eminent  domain, 
procured  an  assessment  of  damages  upon  the  faith  of  com- 
pleting their  road,  finished  their  road,  put  it  in  operation^ 
exacted  tolls  and  fares,  effected  to  some  extent  a  diversion  of 
travel  to  their  particular  road,  and  assumed  to  become  com- 
mon carriers  of  passengers  and  merchandise,  have  also  incur- 
red some  obligations  to  the  public  which  they  are  bound  to 
fulfill.  Th^  public  must  have  some  rights.  They  grant  pe- 
culiar and  exclusive  favors  and  privileges.    Have  they  not  a 
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right  to  use  the  road,  and  to  require  it  to  be  kept  open  for 
public  use  ? 

And  yet  it  does  not  by  any  means  seem  to  me  clear  that 
the  rail  road  company  have  not  the  right  to  abandon  their 
whole  road,  if  they  elect  to  do  so.  They  use  their  own  cars — 
they  furnish  their  own  motive  ppwer.  Ordinary  vehicles  can- 
not use  their  road,  and  in  that  aspect  there  is  not  the  same 
obligation  resting  upon  them  as  upon  turnpike  companies. 
Suppose  the  road  unprofitable  and  the  running  of  it  attended 
with  constant  and  serious  loss ;  must  the  company  be  com- 
pelled to  sink  money  forever  ?  If  this  be  so,  who  would  ever 
invest  capital  in  rail  road  enterprises  ?  Is  not  the  remedy — 
the  sole  remedy — of  the  public  to  forfeit  the  charter  for  non- 
user,  or  to  appeal  to  the  legislature  for  a  repeal  of  the  charter. 
If  an  injunction  will  issue  to  prevent  an  abandonment  of  the 
road,  then  a  mandamus  will  issue  to  compel  the  running  of 
the  road.  The  case  is  not  precisely  like  that  of  turnpikes. 
There  the  public  use  their  own  vehicles,  and  must  have  the 
road  in  order.  They  have  perhaps  no  other  route  ;  and  or- 
dinarily there  is  a  special  and  express  obligation  in  their  char- 
ter to  keep  the  road  open  and  in  good  repair,  for  the  use  of 
the  public. 

The  right  to  abandon  a  part  of  a  road  necessary  to  the 
preservation  of  an  unbroken  route  of  rail  road  commimica- 
tion  is  not  so  clear.  Something  is  due  to  the  public  accom« 
modation,  An  arbitrary  spirit  which  seeks  to  take  advantage 
of  the  necessities  of  the  individual  citizen,  which  subjects 
him  to  discomfort  and  inconvenience,  to  frequent  interrup* 
tions  in  the  route,  and  to  make  large  and  unreasonable  ex- 
actions from  him,  would  seem  not  only  to  be  deserving  of 
rebuke,  but  to  some  extent  under  judicial  control.  If  a  rail 
road  bridge  is  impassable,  or  dangerous — if  a  portion  of  it  is 
suffered  to  go  to  decay,  or  is  in  fact  taken  away,  so  as  to  pre* 
vent  the  crossing  of  a  stream — if  a  rail  road  connection  with 
a  highway  is  so  constructed  as  to  make  the  highway  impass- 
able or  dangerous,  is  there  no  femedy  ?     Is  there  not  a  rem* 
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edy  by  compulsion  to  require  the  repair  to  be  made  or  the 
broken  link  to  be  restored,  and  especially  to  prevent  the  link 
from  being  taken  away — a  bent  of  a  bridge,  for  example, 
from  being  wantonly  destroyed  ?  This  certainly  would  be 
80  in  the  case  of  a  bridge,  if  other  rail  roads  were  interested 
in  its  use ;  or  even  if  there  was  a  track  for  carriages  or  foot 
passengers  required  to  be  kept  up. 

Turnpike  road  companies  have  not  been  supposed  to  have 
th«  absolute  right  to  abandon  a  part  of  their  road.  And 
practically,  when  they  desire  to  do  so,  I  believe  they  obtain 
permission  from  the  legislature. 

The  case  of  Bex  v.  Severn  and  Wye  Railway y  (2  Bam.  db 
Aid.  646,)  is  also  an  authority  for  saying  that  rail  road  com- 
panies have  not  been  regarded  by  the  courts  as  possessing  an 
absolute  right  of  abandonment.  In  that  case  a  tram  ^oad 
was  enjoined  from  abandoning  a  part  of  their  road,  where  the 
evident  object  of  abandonment  was  to  favor  a  particular  coll- 
iery, in  which  the  directors  were  interested,  at  the  expense 
of  another  colliery,  which  had  an  interest  in  the  portion  of 
the  road  sought  to  be  abandoned.  And  it  was  held  that  the 
public  accommodation  was  the  controlling  criterion  by  which 
to  determine  the  question.  But  this  case  is  said  to  have  been 
one  where  the  act  of  parliament  provided  that  the  public 
should  have  the  beneficial  enjoyment  of  the  same,  and  the 
court  by  mandamus  compelled  the  company  to  reinstate  the 
abandoned  portion  of  the  track. 

If  rail  road  companies  have  an  unqualified  right  of  aban- 
donment of  part  of  their  railway,  then  highway  crossings  may 
be  left  unprotected ;  bridges  may  be  suffered  to  go  out  of  re- 
pair or  be  partially  removed ;  ferries  may  be  discontinued; 
sudden  breaks  and  interruptions  of  railway  travel  may  be 
effected  by  the  companies,  with  impunity. 

I  incline  to  think,  therefore,  the  right  is  not  absolute  and  un- 
restricted, but  that  in  a  proper  case  interference  may  be  had ; 
and  that  although,  in  ordinary  cases,  an  appeal  to  the  legis- 
lature to  take  away  the  charter,  or  to  the  courts  to  forfeit  it 
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for  noQUser,  may  be  the  more  pertinent  and  available  remedy^ 
yet  that  in  extreme  and  urgent  circumstances^  where  sudden 
and  serious  injurious  consequences  are  likely  to  ensue,  the 
remedy  by  injunction  to  prevent  the  taking  up  of  the  track, 
or  other  dismantling  of  the  road  ;  or  by  mandamus  to  compel 
its  restoration,  may  be  had. 

It  remains  to  consider  what  should  be  done  in  this  partic- 
ular case;  and  whether  the  circumstances  are  such  as  to 
justify  or  require  the  continuance  of  the  injunction  heretofore 
issued. 

1.  The  abandonment  of  the  road  from  Eagle  Bridge  to 
Johnsonville  does  not  seem  obnoxious  to  any  very  serious 
objections.  There  are  two  rail  road  tracks  traversing  that 
distance.  An  agreement  has  been  made  to  run  the  cars  of 
this  road  upon  the  Troy  and  Boston  road.  The  distance  is 
shorter;  the  route  equally  eligible;  the  company  have  re- 
solved to  terminate  at  Johnsonville,  and  only  postpone  alter* 
ing  their  articles  of  association  to  that  effect,  that  they  may 
not  incur  the  loss  of  their  rails  and  other  movable  property 
by  declaring  the  abandonment  before  the  removal  is  made, 
and  by  the  abandonment  rendered  incapable  of  being  made. 
I  think  the  case  comes  within  the  provisions  of  section  13  of 
chapter  282  of  the  laws  of  1854.     (2  B.  S.  693,  5th  ed.) 

2.  The  directors  of  the  company  are  doubtless  competent, 
by  a  vote  of  two-thirds  of  their  number,,  to  change  the  route 
of  their  road  from  Eagle  Bridge  or  Johnsonville  to  Water- 
ford  Junction ;  but  no  such  vote  has  been  taken ;  nor  is  the 
intent  clear  to  make  such  change.  Moreover,  this  aban- 
donment will  be  attended  with  some  public  inconvenience — 
will  subject  parties  having  business  on  the  road  to  the  neces- 
sity of  traveling  a  more  circuitous  route-— will  require  the 
transhipment  of  freight — is  not  apparently  founded  upon 
any  controlling  motive  of  public  interest  or  accommodation, 
and  the  refusal  to  permit  it,  for  the  present,  will  not  appa- 
rently prejudice  4he  defendants  to  any  material  extent.  I 
am  inclined,  therefore,  to  think  that  the  injunction  granted 
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at  the  sp^ial  term  should  be  continued  until  th^  hearing ; 
except  as  to  that  portion  of  the  road  between  Eagle  Bridge 
and  Johnsonville,  as  to  which  portion  I  am  inclined  to  think 
it  should  be  dissolved.  The  costs  of  the  parties,  oh  this  ap- 
peal, should  abide  the  event  of  .the  action.- 

Gould,  J.  I  think  no  mandamus  could  issue,  to  compel 
an  insolvent  -company  to  continue  the  running,  at  a  loss,  of 
any  rail  road ;  unless  the  court  is  to  lend  the  money  to  ena- 
ble the  company  to  comply  with  the  writ. 

I  concur  in  the  first  conclusion  of  Judge  Hogebooh,  but 
not  in  his  last. 

Peokham,  J.  The  proposition  of  brother  G-ould  is  not 
the  less  sound  because  it  has  no  application  to  this  case. 
This  company  is  admitted  to  be  entirely  solvent ;  and  its 
present^  lease  is  at  the  rate  of  nearly  fourteen  per  cent  upon 
the  amount  invested.  As  to  the  modification  of  the  injunc- 
tion proposed,  I  do  not  see  sujfficient  reason  to  change  the 
opinion  carefully  formed  when  the  case  was  before  me  at 
special  term.  Though  I  have  not  had  opportunity  to  re- 
examine the  point  very  fully. 

Order  continuing  injunction  until  the  hearing. 

[Albart  GbvbsJlL  Tbhh,  March  4, 1S61.  Cfculd,  Hogvbocm  and  PtMam, 
JnaUoes.] 
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of  Albany. 

A  reoeiTer  being  an  officer  of  the  conrt  and  subject  to  its  direction,  and  being 
charged  with  responsible  and  often  embarrassing  duties,  it  is  proper  that 
he  should,  on  suitable  occasions,  apply  to  the  court  for  instructions. 

The  receiver  of  an  insolTent  moneyed  corporation  has  all  the  powers  and  au- 
thority conferred  by  law  upon  the  trustees  of  insolvent  debtors,  and  is  sub- 
ject to  all  the  duties  and  obligations  imposed  upon  them. 

Bights  and  duties  of  the  receiver  of  an  insolvent  bank,  in  cases  of  mutual 
claims  between  the  bank  and  parties  dealing  with  it;  1.  Where,  at  the 
time  of  the  appointment  of  the  receiver,  debts  exist  owing  to,  and  owing  by 
the  bank,  and  both  due  \  2.  Where  such  debts  exist,  but  on  the  one  side  or 
the  other  the  debt  has  not  become  due,  and  particularly  where  the  debt 
fioom  the  dealer  or  customer,  to  the  bank,  has  not  matured ;  8.  Where  the 
demand  is  unliquidated ;  4.  Where  the  debt  due  to  the  bank  is  from  a  flim,  or 
from  several  persons  Jointly,  and  the  debt  due  from  the  bank  Is  owing  to  only 
one  or  more  of  such  persons,  and  not  to  all.    Herein  of  the  right  of  set-off. 

THIS  is  an  application  by  J^ames  B.  Sanders^  who  has  a 
deposit  in  the  Bank  of  Albany  to  an  amount  exceeding 
a  note  of  his  held  by  said  bank  at  the  time  of  its  insolvency^ 
and  aboat  to  mature,  to  direct  the  receiver  to  apply  said  note, 
at  maturity,  upon  the  account  or  debt  due  to  the  petitioner. 
The  petition  shows  that  the  petitioner  had  been  in  the  habit, 
for  several  years,  of  doing  his  banking  business  with  said 
bank ;  that  there  were  mutual  credits  between  said  bank  and 
the  petitioner ;  and  that  it  was  customary  for  said  bank  to 
charge  the  petitioner's  notes,  when  they  matured,  to  his  b/^ 
count  at  the  bank ;  that  the  petitioner  applied  to  the  receiver 
to  do  so  in  this  instance,  but  the  receiver  declined,  unless 
ordered  by  the  court     These  facts  are  not  denied. 

The  receiver  also  applies,  in  his  own  behalf,  for  instruct 
tions  as  to  his  duty  in  this  and  similar  and  other  cases. 

The  Bank  of  Albany  was  organized  under  the  general 
banking  law  of  April  18,  1838,  and  the  acts  amendatory 
thereof,  and  Mr.  Yan  Allen  was  appointed  receiver  on  the 
13th  day  of  May,  1861,  under  the  act  of  April  5th,  1849. 
The  receiver's  petition  further  shows  that  he  has  now  on 
hand,  of  the  assets  of  the  bank,  in  money,  about  $57,000, 
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which  he  has  deposited  to  his  credit  in  the  Commercial  Bank 
of  Albany ;  that  a  large  portion  of  the  assets  of  the  bank  con- 
sists of  discounted  paper,  some  of  which  will  require  to  be 
prosecuted  in  order  to  realize  any  thing  therefrom;  that 
Sheldons  &  Co.  are  indebted  to  the  receiver  in  a  note  for 
$1250,  held  by  said  bank  at  the  time  of  his  appointment, 
which  fell  due  on  the  23d  of  May,  1861 ;  that  Sheldons  &  Co. 
at  the  same  time  had  a  credit  on  the  books  of  said  bank,  as 
customers  and  depositors,  to  the  amount  of  $999.57,  which 
amount  they  claim  to  set  off  or  apply  upon  said  note,  and 
upon  payment  of  the  balance  to  have  said  note  delivered  up ; 
that  other  parties  are  similarly  circumstanced,  and  make  sim- 
ilar claims ;  and  among  others,  Seth  Crapo  &  Son,  Joseph 
Clinton,  Alexander  Gray,  James  A.  Wilson,  Louis  Spooner, 
James  B.  Sanders  and  Samuel  Martin,  who  are  depositors 
and  customers  doing  business  at  said  bank ;  the  credits  in 
some  instances  exceeding  the  amount  of  the  debits,  and  in 
others  being  less ;  the  debts  being  in  some  instances  already 
due,  and  in  others  yet  to  mature ;  the  debts  being  in  some 
instances  due  from  a  mercantile  firm,  and  the  credits  in  the 
name  of,  and  apparently  belonging  to,  one  of  the  individual 
members  of  said  firm.  Such  an  instance  occurs  in  the  case 
of  a  note  made  by  B.  0.  Lawrence  for  $400,  and  a  note 
made  by  D.  N.  Brownell  for  $387,  both  indorsed  by  and  dis- 
counted for  the  firm  of  Lawrence  &  Higgins,  of  which  firm 
W.  Lawrence  is,  or  lately  was,  a  member ;  said  firm  being 
dissolved ;  and  said  W.  Lawrence  has  a  credit  at  said  bank, 
as  a  depositor,  to  the  amount  of  $555.77,  which  he  claims  to 
have  set  off  and  applied  towards  the  payment  of  said  notes. 

The  petition  of  the  receiver  farther  shows  that  the  title  to 
a  very  considerable  real  estate  lately  belonging  to  said  bank 
is  now  in  said  receiver,  and  the  title  to  other  real  estate,  by 
assignment  or  otherwise,  in  consequence  of  contemplated 
compromises  with  debtors,  is  likely  to  be  vested  in  him ;  some 
of  which  is  under  mortgage,  and  which  the  receiver  is  anx- 
ious to  sell,  but  yielding  rent  more  than  sufficient  to  pay  the 
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interest  upon  the  incumbrances,  the  expenses  of  management 
and  agency,  insurance  and  taxes,  and  not  likely,  in  the  pres- 
ent condition  of  monetary  affairs,  to  sell  immediately  for 
prices  satisfactory  to  the  receiver,  upon  such  credit  as  he  is 
by  law  authorized  to  give. 

The  receiver  asks  the  direction  of  the  court,  1.  In  regard 
to  the  deposit  of  funds  in  the  Commercial  Bank,  and  the 
making  of  additional  deposits  there.  2.  In  regard  to  the 
debts  and  claims  above  mentioned,  and  others  similarly  cir- 
cumstanced, and  the  allowance  or  disallowance  of  set-offs  and 
counter-claims.  3.  In  regard  to  the  prosecution  of  debts  due 
to  the  bank  or  to  the  receiver,  if  not  satisfactorily  adjusted. 
4.  In  regard  to  the  disposition  of  the  real  estate,  and  author- 
ity to  receive  the  rent&  and  profits  until  favorable  sales  can 
be  made,  and  the  application  of  such  rents  and  profits  to  the 
necessary  expenses  attending  the  management  of  said  real 
estate,  and  keeping  down  the  interest  of  the  incumbrances 
thereon.  5.  In  regard  to  any  further  instructions  in  the  mat- 
ter of  said  receiyership,  deemed  necessary  by  the  court. 

C.  M,  Jenkins^  for  the  receiver, 

J,  B.  Sanders,  in  person. 

HoGEBOOM,  J.  Inasmuch  as  the  receiver  is  an  officer  of 
the  court  and  subject  to  its  direction,  and  is  charged  with 
responsible  and  often  embarrassing  duties,  it  is  proper  that 
he  should,  on  suitable  occasions,  apply  to  the  court  for 
instructions. 

I.  The  most  important  subject  on  which  the  aid  of  the 
court  is  invoked  is  in  regard  to  cases  of  mutual  claims  be- 
tween the  bank  and  parties  dealing  with  it.  These  are  of 
various  characters.  1.  Where,  at  the  time  of  the  appoint- 
ment of  the  receiver,  debts  exist  owing  to,  and  owing  by,  the 
bank,  and  both  due.  2.  Where  such  debts  exist,  but  on  the 
one  side  or  the  other  the  debt  has  not  become  due,  and  more 
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pommoBly,  if  not  universally,  the  debt  from  the  dealer  or 
customer,  to  the  bank,  has  not  ntiatured.  3.  Where  the  de- 
mand is  unliquidated.  4.  Where  the  debt  due  to  the  bank 
is  from  a  firm  or  from  several  persons  jointly,  and  the  debt 
due  from  the  bank  is  owing  to  only  one  or  more  of  such  per- 
sons, but  not  to  all. 

In  case  of  debts  actually  due  both,  from  the  bank  to  a  cus- 
tomer or  other  party,  and  from  such  customer  or  other  party 
to  the  bank,  I  do  not  see  any  reason  why  in  equity,  at 
the  instance  of  either,  and  especially  at  the  instance  of  the 
solvent  party,  who  is  most  interested  in  making  the  appli- 
cation, the  one  claim  should  not  be  applied  upon  the  other 
to  extinguish  the  same,  Bither  wholly  or  as  far  as  it  will 
go.  The  real  debt  is  only  the  difference  between  the  two ; 
and  if  a  suit  were  brought,  the  application  would  be  a 
matter  of  course,  within  the  doctrine  of  set-off.  Nor  do  I 
see  that  either  (the  demand  being  over  due)  could  assign  the 
claim  held  by  him  or  it,  so  as  to  vest  a  superior  title  in  the  * 
assignee.  It  would  still  be  subject  to  the  equities  between 
the  original  parties.  Such  an  application  of  the  one  demand 
upon  the  other  is  moreover,  I  think,  directly  within  the  pro- 
visions of  law  in  regard  to  insolvent  corporations.  The  re- 
ceiver has  all  the  powers  and  authority  conferred  by  law  upon 
the  trustees  of  insolvent  debtors,  and  is  subject  to  .all  the 
duties  and  obligations  imposed  upon  them.  (2  JZ.  8,  469, 
470,  §§  68,  74.  Laws  of  1849,  ch.  26,  §  11.)  One  of  these 
powers  and  duties  is,  that  ^^  where  mutual  credit  has  been 
given  by  a  debtor  and  any  other  person,  or  mutual  debts 
have  subsisted  between  such  debtor  and  any  other  person, 
the  trustees  may  set  off  such  credits  or  debts,  and  pay  the 
proportion  or  receive  the  balance  due."  (2  B.  S.  47,  §  36.) 
The  provision,  though  in  terms  permissive,  was  intended,  I 
think,  to  be  mandatory,  upon  the  re5g[uisition  of  either  party. 
So  understood,  I  do  not  see  why.it  will  not  embrace  all  cases 
of  debts  actually  due  at  the  time  of  the  appointment  of  the 
receiver,  to  and  from  parties  in  the  same  capacity.    They  are 
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<'  mutually  subeisting  debts/'  that  is,  they  subsist  or  exist  in 
fevor  of  each  party  against  the  other,  in  the  same  capadiy. 
And  this  is  substantially  the  definition  given  of  mutual  debts. 
(Murray  v.  Toland,  3  John.  Gh.  B.  569.  DdU  v.  CSooJfee,  4 
id,  11.)  They  are  likewise  "mutual  credits  given;"  for 
credit  has  been  given  by  the  dealer  or  customer  to  the  bank, 
for  the  amoimt  of  the  deposit  remaining  uncalled  for  in  the 
bank ;  and  credit  has  been  given  by  the  bank  to  the  party 
whose  paper  it  has  discounted  and  holds.  It  seems  to  me 
within  the  very  terms  of  the  act;  and  I  feel  it* unnecessary 
to  pursue  the  subject  further,  both  for  that  reason  and  for 
the  reason  that  it  has  been  illustrated  and  enforced  at  length 
by  Justice  Marvin  in  a  reported  case,  at  special  term,  decided 
a  few  years  since,  and  acquiesced  in  without  appeal  (JontB 
V.  Bohinaon,  26  Barh.  310.) 

The  case  of  debts  not  yet  due,  or  where  on  the  one  side  or 
the  other — and  especially  in  regard  to  the  debt  due  from  the 
dealer  or  customer  to  the  bank — the  debt  is  not  due,  is  not 
identical  in  principle.  In  the  case  of  n^otiable  paper  thus 
situated,  held  by  the  bank,  it  is  plain  that  the  bank,  before 
its  failure,  could  successfully  transfer  it  to  a  third  person  for 
value,  if  done  bona  fide ;  and  I  do  not  see  why  it  could  not 
l^ally  be  done  by  its  assignee  or  receiver.  It  might  not  be 
considered  a  discreet  or  commendable  exercise  of  the  powers 
of  a  receiver,  and  yet  it  seems  to  me  a  legal  and  effective  title 
would  pass  to  a  bona  fide  purchaser.  Nevertheless,  demands 
of  this  character  seem  also  to  be  embraced  within  the  descrip- 
tion of  mutual  debts  and  mutual  credits,  before  enumerated. 
And  where  the  creditor  of  the  bank,  whose  debt  to  the  bank 
is  not  due,  notifies  the  receiver  of  his  wish  to  apply  the  same 
in  partial  or  total  satisfaction,  as  the  case  may  be,  of  his 
claim  arising  from  his  deposit  in  the  bank,  and  insists  upon 
the  same,  I  think  the  receiver  should  yield  to  it  and  make 
the  application.  In  such  an  event,  upon  the  receiver's  refu- 
sal, I  think  the  creditor  would  be  entitled  to  commence  an 
action  for  the  purpose  of  compelling  such  application,  and 
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could  obtain  a  decreo  to  that  effect.  (Bradley  v.  Angela  3 
Gomst.  475.) 

If  it  should  BO  happen  (which  is  doubtful  and  must  be  of 
very  unfrequent  occurrence)  that  the  debt  owing  by  the  bank 
was  not  yet  due,  and  the  debt  owing  to  the  bank  was  by  a 
debtor  who  was  himself  insolvent,  which  would  present  a  case 
where  it  might  be  to  the  interest  of  the  receiver  to  make  the 
application,  and  to  the  interest  of  the  other  party  not  to  do 
so,  I  do  not  think  the  receiver  could  make  the  application, 
or  insist  upon  it ;  for  it  is  not  the  province  of  the  party  whose 
debt  is  not  due  to  insist  upon  having  the  benefit  of  the  pay- 
ment before  maturity,  which  would  be  equivalent  to  altering 
the  contract  of  the  parties,  and  in  effect  allowing  a  party  to 
commence  a  suit  for  the  recovery  of  his  demand  before  it  was 
due.  {Bradley  v.  Angel,  3  Comst.  475.  Keep  v.  Lord,  3 
Diierj  78.)  There  must  in  such  case  be  some  special  circum- 
stances— an  agreement  between  the  parties,  express  or  im- 
plied, or  a  course  of  dealing  between  the  parties  leading 
clearly  to  the  inference  that  such  was  their  intention  or  ex- 
pectation— or  some  other  controlling  equities — to  justify 
such  a  course. 

Where  the  debt  is  unliquidated  and  incapable  of  liquida- 
tion without  the  aid  of  a  jury  or  of  extrinsic  evidence,  the 
right  of  set-off  is  not  absolute,  but  in  equity  must  depend 
upon  the  circumstances  of  the  case,  it  does  not  come  within 
the  statute  of  set-off.  At  the  same  time  the  receiver  would 
not  be  justified  in  interposing  any  unconscientious  obstacles 
to  the  liquidation  of  the  demand,  or  with  unseasonable  haste 
to  press  the  collection  of  the  claim  due  to  the  bank,  with  a 
view  of  excluding  the  set  off.  He  must  act  in  good  faith,  and 
adopt  all  proper  and  prudent  measures  to  put  the  creditor's 
claim  in  the  way  of  liquidation  before  the  period  of  distribu- 
tion. This  is  conscientious  and  just.  *  {Holhrook  v.  Receivers 
of  American  Fire  Insurance  Co,,  6  Paige,  220.) 

Where  the  debts  are  not  due  to  and  from  the  same  persons 
in  the  same  capacity,  the  ijght  of  set-off  does  not  eiuAt, 
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Therefere  where,  on  the  one  side,  the  debt  due  to  the  bank 
is  due  from  a  firm  or  from  several  persons  jointly,  and  the 
credit  belongs  to  an  individual,  or  vice  versa,  equity  does  not 
require  or  justify  an  application  of  the  rule  of  set-off.  It 
cannot  be  said,  in  any  just  sense,  that  these  are  mutual  debts 
or  credits,  nor  would,  I  think,  an  assignment  of  the  demand 
by  the  creditor  of  the  bank,  after  the  appointment  of  the  re- 
ceiver, so  as  to  vest  the  title  to  such  demand  in  the  same 
person  or  persons  who  are  indebted  to  the  bank,  and  having 
that  object  directly  in  view,  in  order  to  accomplish  a  set-off, 
have  that  effect.  The  rights  of  the  receiver  become  fixed  at 
the  time  of  his  appointment ;  the  rights  of  creditors  of  the 
bank  represented  by  him  then  attach ;  and  it  would  not  be 
equitable  to  countenance  any  subsequent  arrangement  to  give 
any  one  of  them  an  undue  preference  over  the  others.  Par- 
ties must  stand  or  fall  by  the  condition  of  things  in  existence 
at  the  time  of  the  appointment  of  the  reMoeiver,  unless  special 
equities  exist.  This  principle  does  not,  however,  prevent  the 
application  of  the  doctrine  of  set-off,  where  the  credit  equi- 
tably and  in  n;ality  belongs  to  the  same  persons  from  whom 
the  debt  is  owing,  or  where  it  is  established,  or  is  obvious, 
from  the  dealings  of  the  parties,  that  their  contract  or  inten- 
tion was  to  apply  the  one  in  extinguishme^nt  of  the  other. 
In  short,  special  circumstances  may,  in  this  as  in  other  cases, 
exist  to  take  the  case  out  of  the  operation  of  the  general  rule. 
{Dale  V.  Cookey  4  John.  Cli,  11.  Barber  v.  Spencer,  11 
Paige,  517.  Mollan  v.  Griffith,  3  id.  402.  Holbrooh  v.  Re- 
ceivers of  American  Fire  Insurance  Qo.,  6  id.  220.) 

II.  The  other  subjects  upon  which  the  directions  of  the 
court  are  sought  present  no  real  difficulty.  Thef  Commercial 
Bank  of  Albany  is  represented  to  be  in  good  standing  and  of 
unquestionable  soundness,  and  may  therefore  be  regarded, 
until  further  order,  as  a  proper  place  of  deposit  for  the  trust 
funds  in  the  hands.of  the  receiver. 

The  prosecution  of  debts  due  to  the  bank,  and  the  determ- 
ination which  and  when  to  prosecute  may,  except  in  spe- 
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cial  cases,  with  propriety  be  left  to  the  sound  discretion 
of  the  receiver.  Such  is  also  the  general  rule  of  the  court 
{Bule  92.) 

The  present  and  prospective  disposition  of  the  real  estate, 
which  the  receiver  proposes  to  make,  seems  to  be  dictated  by 
a  sound  discretion,  and  is  approved. 

No  further  special  instructions  seem,  for  the  present,  to  be 
necessary. 

[Albjlvt  Spxcxal  Tbbm,  May  28, 1861.    ffogeboam,  Jnatioe.] 


BuTH  0.  Cob  vs,  Abigail  J.  Coe  and  another,  administratrix 
and  administrator  &c.  of  William  C.  Coe,  deceased. 

It  seenu  there  are  only  two  ways  In  which  the  report  of  a  referee  can  be  re- 
▼iewedi  upon  a  reference  to  settle  claims  made  against  execators  and  ad- 
ministrators. One  is  by  an  appeal  to  the  general  term  directly  tnm  the 
Judgment  on  the  report  <^  the  referee,  and  upon  a  case,  or  case  and  exoep* 
tions  making  a  part  of  the  record.  The  other  is  by  a  motion  for  a  new  trial, 
at  the  specisl  term,  by  way  of  opposing  the  motion  to  confirm  the  report. 

A  judgment  given  at  a  special  term,  upon  a  motion  made  to  confirm  the  report 
of  the  referee,  in  sach  a  case,  setting  the  report  aside  and  directing  the  pay- 
ment  of  costs  by  the  claimant,  is  erroneous  and  unauthorized  by  law. 

A  Judgment,  under  the  statute,  when  given,  must  be  upon  the  report  of  the 
referee  confirmed  by  the  court.  The  court  cannot,  upon  setting  aside  the 
report,  entirely  displace  the  referee  by  itself  pronouncing  the  Judgment 
which  the  referee  should  have  giveo. 

APPEAL  from  a  judgment  rendered  at  a  s^^al  term  in 
Madison  county,  held  by  Pabesb,  J.  A  claim  of  the 
appellant  i^ainst  the  estate  of  William  C.  Coe,  deceased, 
was  disputed  by  his  administrator  and  administratrix,  and 
by  agreement  and  with  the  consent  of  the  surrogate  was  re- 
ferred to  a  sole  referee,  who  reported  in  faybr  of  the  claimant. 
Upon  a  motion  made  at  special  term  to  confirm  the  report. 
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the  same  was  set  aside,  and  judgment  ordered  for  the  respond*- 
ents,  for  the  ooets ;  and  from  that  judgment  the  claimant 
appealed. 

PraU  d  MiicheU,  for  the  appellant. 

Job.  Noaoon,  for  the  r^pondents. 

By  the  Oourtj  Allxh,  J.  No  case  was  made,  by  the  de- 
fendants, for  the  purpose  of  reviewing  the  trial  before  the 
referee,  and  no  exceptions  were  taken  to  his  report.  Neither 
the  statute  authorizing  the  reference,  nor  the  code,  in  terms, 
prescribe  the  practice  upon  a  review  of  the  trial  before  the 
referee,  and  the  proceedings  must  be  made  to  conform,  as 
near  as  may  be,  to  the  established  practice  in  other  cases. 
The  statute  regulating  the  trial  declares  that  the  same  pro- 
ceedings shall  be  had,  in  all  respects,  the  referees  shall  have 
the  same  powers,  be  entitled  to  the  same  tompensation  and 
subject  to  the  same  control  as  if  the  reference  had  been  made 
in  an  action  in  which  the  court  might  direct  a  reference. 
(2  JS.  i9.  89,  §  37.)  The  proceeding  is  substantially  a  suit, 
being  a  legal  proceeding  in  a  court,  to  ascertain  the  amount 
due,  and  to  enforce  its  collection.  {Robert  v.  Ditmaa^  7 
Wend.  522.)  It  is  not  commenced  by  the  service  of  a  sum- 
mons, and  is  not  an  ordinary  proceeding  for  the  enforcement 
of  a  right,  and  is  not  therefore  technically  an  action,  within 
the  provisions  and  definition  of  the  code.  {Oodcy  §§  2, 127.) 
It  is  nevertheless  a  judicial  proceedings  terminating  in  a  judg- 
ment. (People  V.  County  Judge  of  Rensselaer  Co.^  13  How. 
Pr.  Rep.  398.)  Since  the  enactment  authorizing  and  regu- 
lating the  reference  of  claims  against  the  estates  of  deceased 
persons,  the  judicial  system  has  been  changed,  and  a  new 
code  of  practice  adopted,  much  more  complicated  and  intri- 
cate in  its  machinery  and  workings  than  the  former.  And 
it  is  not  easy,  in  all  cases,  to  adapt  the  new  system  and  forms 
of  procedure  to  the  remedies  secured  by  special  statutes.    Un- 
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der  the  former  practice — less  technical  than  the  present — 
the  process  for  a  review  of  the  trial  and  the  correction  of  the 
errors  of  the  referee,  in  cases  like  the  present,  was  quite  sini-> 
pie.  The  statute  provides  that  the  court  may  set  aside  the 
report  of  the  referees,  or  appoint  others  in  their  places,  and 
may  confirm  such  report  and  adjudge  costs,  as  in  actions 
against  executors.  (2  B.  S.  supra.)  The  order  to  confirm 
the  report  and  for  judgment  was  an  order  of  course,  and  nisi, 
and  only  became  absolute  after  the  quarto  die  post^  and 
judgment  was  entered  on  it  in  the  same  manner  and  with 
the  like  eflfect  as  upon  the  verdict  of  a  jury.  (Burhana  v, 
BurhanSj  10  Wend.  601.  Woodin  v.  Bagley,  13  id.  453.) 
Within  the  four  days  the  defeated  party  might  move  for  a 
new  trial,  as  upon  a  trial  at  circuit,  and  if  the  argument 
could  not  be  had  within  the  four  days,  proceedings  upon  the 
report  might  be  stayed,  as  in  other  cases.  The  report  was 
confirmed  unless  the  unsuccessful  party,  upon  a  case  and  in 
the  usual  way,  asked  for  and  obtained  a  new  trial  Under 
the  code,  common  orders  are  abolished,  and  if  an  order  of 
confirmation  and  for  judgment  upon  the  report  is  necessary, 
it  must  be  made  at  a  special  term,  upon  a  special  applica- 
tion. (Code,  §§  278,  401.)  The  code  gives  an  appeal  from 
the  judgment  as  the  only  method  of  reviewing  a  trial,  except 
in  the  very  few  cases  specially  provided  for,  in  which  a  mo- 
tion for  a  new  trial  may  be  made.  As  this  proceeding  is  not 
a  civil  action,  within  the  code,  it  is  not  within  the  provisions 
of  that  act,  and  the  form  of  procedure  must  be  regulated  by 
analogy  to  its  provisions,  rather  than  by  the  terms  of  the  act. 
The  appeals  given  by  the  code  are  confined  to  judgments  and 
orders  in  "  civil  actions."  (Code,  §  323.)  And  an  appeal 
from  a  judgment  on  the  report  of  a  referee,  in  a  case  like  this, 
would  not  lie,  except  upon  a  very  liberal  interpretation  of 
the  statute.  There  are  only  two  ways  that  occur  to  me  in 
which  the  report  of  a  referee  can  be  reviewed,  upon  a  refer- 
ence to  settle  claims  made  against  executors  and  administra- 
tors.    One  is  by  an  appeal  to  the  general  term  directly  from 
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the  judgment  on  the  report  of  the  referee,  and  upon  a  case, 
or  case  and  exceptions  making  a  part  of  the  record.  {Code^ 
§§  272,  348,  268.  Dana  v.  Howey  3  Kern.  306.  Johnson  y. 
Whitlock,  id,  344.)  And  the  other  is  by  a  motion  for  a  new 
trial,  at»the  special  term,  by  way  of  opposing  the  motion  to 
confirm  the  report.  In  the  latter  case  the  party  would  have 
the  same  opportunity  to  move,  that  was  given  under  the 
former  practice,  after  the  rule  for  interlocutory  judgment  was 
entered,  and,  upon  cause  shown,  time  for  preparing  the  case 
or  exceptions  w«uld  be  given,  and  the  motion  to  confirm  the 
report  anH  for  judgment  be  suspended  until  the  hearing  of 
the  motion  for  a  new  trial.  In  this  as  in  the  other  mode  of 
proceeding  suggested,  a  case  or  exceptions  must  be  prepared, 
by  the  party  aggrieved  by  the  report.  This  appears  to  me 
^  the  most  natural  and  simple  mode  of  carrying  the  case  before 
the  court.  But  it  is  not  necessary  for  us  to  settle  the  prac- 
tice. It  is  enough  that  the  judgment  given  at  special  term 
is  unauthorized  by  law.  A  judgment  under  the  statute,  when 
given,  must  be  upon  the  report  of  the  referee  confirmed  by 
the  court ;  not  by  the  court  notwithstanding,  or  against,  the 
report  of  the  referee.  (2  B.  S,  supra,)  The  court  may  only 
set  aside  the  referees,  or  appoint  other  referees  in  their  stead, 
if  the  report  is  erroneous  or  unsatisfactory ;  or  it  may  confirm 
the  report,  and  in  that  case  adjudge  costs,  as  in  actions 
against  executors.  If  the  report  is  set  aside,  a  new  trial  be- 
fore the  same  or  other  referees  follows  of  course.  The  report 
being  set  aside,  there  is  nothing  upon  which  to  base  a  judg- 
ment for  costs.  It  is  a  statutory  proceeding,  and  the  only 
authority  for  a  judgment  is  the  report  of  the  referee,  which 
is  subject  to  examination  by  the  court ;  but  the  court  cannot, 
upon  setting  aside  the  report,  entirely  displace  the  referee  by 
itself  pronouneiDg  the  judgment  which  the  referee  should 
have  given. 

The  judgment  is  not  simply  irregular,  but  is  erroneous, 
and  must  be  reversed  with  costs.    And  as  the  practice  is  un- 
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settled,  the  proceedings  are  remitted  to  the  special  term,  to 
the  end  that  either  party  may  apply  for  such  relief  as  they 
may  be  advised  they  are  entitled  to. 

[Onoitdaoa  asNESAL  Tbhm,  Octobor  1, 1861.    JBaean,  JM$i^  MMn  and 
Morgtm,  Jnatloes.] 


Tbayis  and  others  vs.  Thompbok. 

The  lien  of  a  canier,  for  back  flreight  paid  by  him  to  another  carrier,  if  not 
measured  by  the  quantity  of  goods  represented,  nor  the  sum  advanced  by 
him.  It  exists  only  for  the  quantity  of  goods  actually  transported,  what- 
ever the  same  may  be,  and  for  the  customary  and  reasonable  rates  of  trana- 
portation. 

Where  an  intermediate  or  ultunate  carrier  pays  a  previous  carrier  the  amount 
claimed  by  him  for  back  freight,  without  knowledge  of  a  payment  paving 
been  made  by  the  consignor,  to  the  original  carrier,  on  account  of  the 
freight,  at  the  commencement  of  the  voyage,  he  cannot  recover  of  the  Am- 
mgnee  the  amount  of  such  previous  payment 

Though  intermediate  or  ultimate  carriers  have  by  custom  and  by  the  law  the 
right  to  collect  the  charges  of  previous  carriers,  properly  incurred  in  the 
actual  transportation  of  the  goods,  if  reasonable  in  amount  and  actually  un- 
paid, yet  if  such  previous  charges  have  been  in  fact  prepaid,  the  interme- 
diate or  ultimate  carriers  cannot  assert  a  lien  therefor 

APPEAL  by  the  plaintiffs  from  a  judgment  entered  on  the 
report  of  a  referee.  The  action  was  brought  to  recover 
a  claimed  balance  of  freight,  for  transportation  of  lumber  from 
Montreal  to  Troy,  alleged  to  be  about  137,000  feet,  and 
found  by  the  referee  to  be  126,357  feet.  J.  A.  Perkins,  of 
Montreal,  was  the  o^i^er  and  consignor  of  the  lumber,  and 
the  defendant  the  consignee.  Perkins  made  a  special  con- 
tract with  Clemens,  Jones  &  Co.  to  forward  the  lumber  from 
Canada  to  Troy,  at  $5.50  per  thousand  feet,  and  advanced 
them  $100  upon  the  freight.  Clemens,  Jones  &  Co.,  who 
were  shippers  at  Montreal,  sent  on  the  lumber  to  the  plain** 
tifb,  who  were  forwarders  at  Whitehall    The  plainti£b,  ao- 
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cording  to  business  usage,  paid  $548  back  freight  to  Clemens, 
Jones  &,  Co.,  being  at  the  rate  of  $4  per  thousand  feet,  re- 
ceiving the  same  in  good  &ith,  and  ignorant  that  any  thing 
had  been  paid  thereon,  and  engaged  with  Clemens,  Jones  & 
Co.* to  transport  the  lumber  from  Whitehall  to  Troy  at  $1.50 
per  thousand,  amounting  at  the  same  estimate  to  $205.50. 
They  sent  on  the  lumber  to  the  defendant,  at  Troy,  under 
said  special  agreement  with  Clemons,  Jones  &  Co.  as  to  the 
amount  of  chai^ges.  After  the  delivery  of  the  first  boat  load 
of  the  lumber,  and  before  more  was  delivered,  one  of  the 
plaintiffs  called  upon  the  defendant  in  regard  to  the  freight. 
The  defendant  then  claimed  the  payment  of  $100  made  by 
Perkins  to  Clemons,  Jones  &  Co.,  having^  been  informed 
thereof  by  letter  from  the  consignor.  The  plainti£b  declined 
to  allow  it,  and  refused  to  deliv.er  any  further,  except  upon 
the  promise  by  the  defendant  to  pay  the  plaintiffs  the  full 
bill  without  abatement  of  the  $100  previously  paid  to  Clem- 
ons, Jones  &  Co.  Some  negotiation  then  took  place  be- 
tween the  parties,  resulting,  as  the  plaintiffii  claimed,  in  the 
making  of  such  promise,  and,  as  the  defendant  claimed  and 
as  the  referee  found,  in  a  consent  by  the  defendant,  that  the 
lumber  be  delivered  without  prejudice  to  the  plaintiffs'  chum. 
Thereupon  the  lumber  was  delivered,  and  this  is  an  action 
mainly  to  test  the  right  of  the  plainti£b  to  recover  that  part 
of  the  back  freight  advanced  by  them  to  Clemons,  Jones  ts 
Co.,  which  was  paid  to  the  latter  by  the  consignor  at  the 
time  of  the  contract  of  affreightment ;  but  also  to  recover  an 
additional  balance  claimed  to  be  due,  over  and  above  all  pay- 
ments. The  lumber  was  inspected  and  measured  at  Troy, 
as  delivered  from  the  boats.  By  Troy  inspection  it  meas- 
ured 126,357  feet.  The  plaintiffs  paid  Clemons,  Jones  & 
Co.  as  for  137,000  feet.  It  did  not  appear  how  that  meas- 
urement was  obtained,  nor  whether  the  lumber  was  measured, 
on  shipment.  It  was  shown  that  Canada  measurement  over- 
run Troy  inspection,  from  the  usage  at  the  latter  place  to 
discard  fractions  of  feet.    The  lumber  was,  however,  deliv- 
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ered  tinder  Troy  inspection,  and  sold  by  that  measurement. 
The  referee  found  the  quantity  to  be  126,357  feet.  Whether 
the  diflference  arose  from  the  diflferent  modes  of  measurement, 
or  how,  did  not  appear.  The  referee  further  found  that  the 
freight,  at  $5.50  per  thousand,  came  to  #694.96,  and  that 
(in  addition  to  the  contested  item  of  $100)  the  defendant 
paid  to  the  plaintiffs  $600  on  account  of  the  freight.  The 
referee  reported  in  favor  of  the  defendant;  holding  that  he 
was  entitled  to  retain  the  $100.  And  judgment  was  there- 
upon entered  for  the  defendant.  The  plaintiffs  appealed  to 
the  general  term. 

J.  Romeyny  for  the  appellants. 

W.  A,  Beachy  for  the  respondent. 

HoGEBOOM,  J.  The  plainti£b  raise  four  points,  on  which 
they  rely  for  a  reversal  of  the  judgment.  1.  That  the  quan- 
tity of  lumber  transported  was  greater  than  that  which  was 
allowed  by  the  referee.  2.  That  the  defendant  promised  un- 
conditionally to  pay  the  $100,  which  the  referee  refused  to 
allow.  3.  That  as  a  matter  of  legal  right  the  plaintiffs  were 
entitled  to  the  $100  advanced  by  them  to  demons,  Jones  & 
Co.  4.  That,  at  all  events,  the  report  of  the  referee  is  far 
too  small  an  amount. 

The  first,  second  and  fourth  propositions  are  questions  of 
fact,  and  may  appropriately  be  first  considered. 

I.  As  to  the  quantity  of  lumber  actually  transported. 
(1.)  There  was  no  clear  and  distinct  evidence  that  the  lumber 
was  ever  measured  in  Canada ;  or  that  such  measurement 
amounted  to  the  figures  claimed  by  the  plaintiffs,  or  men- 
tioned in  the  bill  presented  by  demons,  Jones  &  Co.  to  the 
plaintiffs  and  paid  by  them.  (2.)  There  was  proof  of  the 
quantity  according  to  the  Troy  measurement.  This  was  the 
measurement  claimed  by  the  defendant  and  adopted  by  the 
referee.    It  rejected  the  odd  inches,  but  there  is  no  proof 
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that  this  was  not  the  general  custom ;  nor  that  it  was  not 
proper ;  nor  that  the  discrepancy  arose  in  that  way.  There 
is  proof  that  the  defendant  sold  as  well  as  bought  by  that 
mode  of  measurement,  and  sufficient  to  infer  that  such  was 
the  custom  at  the  place  of  delivery.  (3.)  The  referee  has 
found,  as  a  matter  of  fact,  what  the  quantity  of  lumber  was ; 
and  the  evidence  is  not  so  preponderating  the  other  way  as 
to  justify  us  in  setting  aside  his  report  as  against  the  weight 
of  evidence. 

II.  The  same  considerations  apply  as  to  the  promise  to 
pay  the  $100  upon  the  delivery  of  the  lumber.  The  plaintiffs 
claim  there  was  such  a  promise ;  the  defendant  denies  it,  and 
claims  there  was  no  promise  other  than  that  the  delivery  of 
the  lumber  should  not  prejudice  the  plaintiffs'  claim  for  th^ 
$100.  There  was  proof  on  both  sides  of  this  question ;  per- 
haps slightly  preponderating,  as  to  number  of  witnesses,  on 
the  part  of  the  plaintiffs.  Against  this  is  urged  the  extreme 
improbability  that  the  defendant  would  have  made  such  a 
promise,  against  the  express  instructions  of  his  principal. 
The  evidence  being  thus  balanced,  the  referee  has  found  the 
fact  in  accordance  with  the  defendant's  version  of  the  trans- 
action, and  I  think  his  finding  cannot  be  disturbed. 

III.  The  plaintiffs  claim  that,  at  all  events,  there  was  a 
balance  due  them,  for  which  the  referee  should  have  reported 
in  their  favor.  That  depends  entirely  on  the  measurement 
adopted.  If  we  adopt  the  Troy  measurement,  and  assume 
that  Clemens,  Jones  &  Co.  brought  no  more  lumber  to  White- 
hall than  the  plaintiffs  received  there  and  transported  to  and 
delivered  at  Troy,  then  the  plaintiffs  have  been  fully  paid, 
if  they  are  not  entitled  to  the  $100.  On  the  other  hand,  if 
we  adopt  the  (alleged)  Canada  measurement,  or  the  quantity 
supposed  by  the  plaintiffs  to  be  the  correct  quantity,  then 
there  will  be  a  balance  still  due  the  plaintiffs.  The  question 
comes  back  to  one  of  quantity,  and  that  has  been  decided  by 
the  referee  against  the  plaintiffs ;  unless  indeed  we  take  the 
position  that  the  plaintiffs  had  a  right  to  assume  as  correct 


240  C^ES  IN  THE  SUPREME  COURT. 

Travis  v.  ThompBon. 

the  quantity  represented  to  them  by  demons,  Jones  &  Co. 
however  extravaganl  or  incorrect,  pay  their  charges  however 
exorbitant,  and  then  have  a  clear  right  to  hold  their  lien  for 
the  snm  so  advanced,  however  exaggerated  may  have  been 
the  quantity,  or  however  oppressive  the  price  of  transporta- 
tion. I  apprehend  the  true  rule  is,  that  the  lien  exists  only 
for  the  quantity  actually  transported,  whatever  the  same  may 
be,  and  for  the  customary  and  reasonable  rates  of  transport-* 
ation.  Any  other  rate  would  put  the  consignee  at  the  mere 
mercy  of  the  carrier. 

lY.  The  remaining  question — in  r^ard  to  the  $100 — is 
the  important  question  in  the  case ;  and  it  is  this :  Clemens^ 
Jones  &  Co.  having  i^eed  with  the  consignor  and  owner  of 
ti^e  goods  to  transport  the  goods  from  Montreal  to  Troy  for 
a  stipulated  compensation — $5.50  per  1000  feet — and  hav- 
ing been  paid  in  advance  $100  upon  the  price  of  transporta- 
tion, and  having  employed  the  plaintiflPs  at  Whitehall,  when 
the  lumber  arrived,  to  transport  the  lumber  the  residue  of 
the  way  to  Troy  at  a  stipulated  compensation,  $1.50  per 
thousand  feet,  and  not  having  informed  the  plaintifib  of  the 
advance  of  $100,  and  the  latter  having  paid  the  full  freight 
($4  per  thousand)  to  Clemens,  Jones  &  Co.  for  the  trans- 
portation of  the  lumber  from  Montreal  to  Whitehall,  in  good 
faith  and  without  knowledge  of  any  payment  having  been 
made  thereon,  and  having  transported  the  lumber  from 
Whitehall  to  Troy  and  received  the  stipulated  price  for  the 
same,  and  also  the  whole  of  the  charges  of  Clemens,  Jones 
&  Co.  for  transporting  from  Montreal  to  Whitehall  at  $4 
per  thousand,  except  the  $100  originally  advanced  by  the 
owner  of  the  goods,  is  that  $100  recoverable  by  the  common 
.  carrier  against  the  C9nsignee  ?  In  other  words,  who  takes 
the  risk  of  a  part  payment  of  the  price  of  transportation  at 
I  the  commencement  of  the  voyage,  not  known  to  the  intenne- 
^diate  or  ultimate  common  carrier  who  makes  the  final  deliv- 
ery of  the  goods.  1.  The  contract  made  between  Perkins, 
the  owner^  and  Clemens,  Jones  &  Co.  was  a  lawful  one,  and 
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obligatory  upon  the  parties.  Any  payments  made  must  of 
course,  upon  a  final  adjustment,  be  allowed.  2.' We  are  not 
furnished  with  the  bill  of  lading.  That  ought  to  have  been 
produced,  and  ought  to  have  contained  a  memorandum  of  the 
payni^ent  which  had  been  made.  The  fact  of  its  not  having 
such  a  memorandum,  would  be  a  circumstance,  perhaps,  of 
some  suspicion ;  but  the  bill  of  lading  was  not  produced. 
3.  Clemens,  Jones  &  Co.,  by  virtue  of  the  contract,  of  course 
went  into  the  possession  of  the  goods  and  had  lawful  posses- 
sion, with  the  consent  of  the  owner.  4.  This  circumstance 
invested  them  with  an  apparent  authority  over  the  goods, 
probably  sufficiently  so  to  authorize  them  to  employ  another 
carrier  to  forward  the  goods  to  the  place  of  destination,  and 
to  vest  the  latter  with  a  lien  thereo'n  for  the  price  of  trans* 
portation,  if  Buch  was  the  custom  and  course  of  business. 
5.  The  plaintifiGg,  therefore,  came  into  possession  of  the  lum- 
ber under  a  lawful  authority,  and  had  a  right  to  transport 
the  same  to  Troy,  and  T  inclinft  t^  thinlf^  so  far  as  their  own 
labor  and  services  were  concerned,  to  charge  the  ordinary  rates 
of  transportation  for  such  labor  and  services,  and  to  assert  a 
Hen  therefor.  6.  They  had  also,  by  custom  and  by  the  law, 
the  right  to  collect  the  charges  of  previous  carriers  properly 
incurred  in  the  actual  transportation  of  the  goods,  at  least 
with  the  qualification  that  they  were  reasonable  in  amount 
and  actually  unpaid.  7.  But  if  such  previous  charges  had  been 
in  fact  prepaid,  can  the  ultimate  carrier  assert  a  lien  for  such 
charges  ?  (1.)  It  does  not  seem  equitable  that  the  owner  or 
consignee  should  be  obliged  to  pay  them  a  second  time,  hav- 
ing actually  paid  them  once ;  unless  there  was  fiome  negli- 
gence or  bad  faith  on  their  part.  I  discover  no  evidence 
warranting  such  an  imputation,  unless  it  be  .the  omission  to 
state  such  fact  of  prepayment  in  the  bill  of  lading.  But  i 
as  we  are  not  put  in  possession  of  the  bill  of  lading,  it  may 
be  that  in  fact  there  was  no  such  omission.  (2.)  The  plain- 
ti£fs  might  have  protected  themselves  against  this  payment, 
Vol.  XXXVII.  16 
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They  were  bound,  I  think,  in  common  prudence,  to  inquire 
I  whether  the  previous  freight  had  been  paid ;  or  to  confine 
their  remedy  to  their  own  principals,  who  had  deceived  them. 
(3.)  Perhaps  the  case  would  have  been  altered  if  they  had 
made  all  proper  inquiries  and  such  inquiries  had  turned  out 
to  be  fruitless ;  or  if  they  had  consulted  the  bill  of  lading 
and  found  there  no  mention  of  the  prepajrment ;  but  they 
appear  not  to  have  taken  any  of  these  precautions.  (4)  As 
to  the  freight  earned  by  themselves^  it  may  be  they  were 
independent  freighters,  and  entitled  to  enforce  their  lien 
against  the  goods,  even  though  the  whole  freight  had  been 
prepaid  at  Montreal.  And  this  upon  the  ground  that  the 
custom  of  the  country  and  the  course  of  business  authorized 
the  employment  of  independent  lines  of  carriers  in  the  trans- 
mission of  freight.  But  upon  this  point  I  express  no  posi- 
tive opinion.  (5.)  But  as  to  the  freight  earned  by  their 
predecessors,  demons^  Jones  &  Co.,  they  performed  no  serv- 
ice, were  bound  I  think  to  inquire — were  not  obliged  as  car- 
riers to  receive  the  cargo  charged  with  the  burthen  of  the 
previous  charges,  and  may  be  regarded  as  the  mere  agents  of 
Clemons,  Jones  &  Co.  to  collect  their  lawful  charges. 

The  modem  authorities  favor  the  rule  contended  for  on  the 
part  of  the  defendant.  In  Van  Buskirk  v.  Purintony  (2  HaJVs 
N.  Y.  Bep.  561,)  certain  goods  were  sold  by  the  plaintiff  on 
a  condition  with  which  the  buyer  failed  to  comply,  and  he 
shipped  the  goods  on  board  the  vessel  of  the  defendants.  The 
defendants,  on  demand  of  the  goods  by  the  plaintiff,  refused 
to  deliver.  The  plaintiff  brought  trover  and  recovered  the 
value  of  the  goods,  although  the  defendants  insisted  on  their 
lien  for  freight.  In  Coleman  v.  Collins  (2  HalVs  N.  T.  Bep. 
569)  the  same  doctrine  was  maintained.  In  Am  and  others 
V.  Newberry y  (1  Doug.  Mich.  Bep.  1,)  the  plaintiffs  shipped 
goods  on  Lake  Champlain,  consigned  to  parties  in  Michigan, 
and  paid  the  freight  in  advance  to  common  carriers  at  the 
place  of  shipment.  During  the  transit  of  the  goods  they 
came  into  the  possession  of  other  common  carriers,  and  ulti- 
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mately  into  the  hands  of  the  defendants,  warehoosemen  at 
Buffalo,  as  consignees  of  said  last  named  carriers.  The  de« 
fendants  heing  warehousemen  and  forwarders,  received  the 
goods  and  advanced  the  freight  from  Troy  to  Detroit  On 
demand  of  the  goods  at  the  latter  place  by  the  plaintiffs,  the 
defendants  refused  to  deliver,  unless  their  advances  for  freight 
and  other  chaises  for  storage  were  paid,  claiming  a  lien 
therefor.  The  plaintiffs  refused  to  pay  the  same,  and  brought 
replevin  for  the  goods,  and  the  action  was  sustained;  the 
court  holding  that  the  plaintiffs  were  entitled  to  the  posses- 
sion of  the  goods,  without  payment  of  the  freight  and  charges, 
and  that  the  defendants  had  no  lien  therefor.  {See  aUo 
Angell  on  Carriers^  §§  363  to  366.) 

In  Bobinson  v.  Bakery  (5  Gush.  137,)  and  Stevens  v.  The 
Boston  and  Worcester  Bail  Boad  Go.,  (8  Orat/f  262,)  it  was 
held  that  the  carrier  is  not  under  an  absolute  obligation  to 
convey,  at  all  events,  without  inquiring  into  the  title  or  au- 
thority of  the  party  from  whom  he  receives  the  goods ;  that 
he  is  not  obliged  to  receive  them  from,  nor  transport  them 
for,  a  wrongdoer;  that  he  is  bound  to  make  investigation 
into  the  title  or  authority  of  the  shipper  or  consignor  of  the 
goods ;  that  he  cannot  assert  and  enforce  his  lien  for  carriage, 
or  for  the  previous  charges  of  a  former  carrier,  except  he  re- 
ceive the  goods  from  a  party  having  proper  authority  to  de- 
liver them  to  him  for  transportation ;  that  this  rule  is  not 
onerous  on  the  carrier,  inasmuch  as  he  can  always  protect 
himself  against  fraud  or  imposition  by  demanding  prepay- 
ment of  the  price  of  transportation. 

The  judgment  entered  on  the  report  of  the  referee  must  be 
affirmed. 

Peckhax,  J.  concurred  in  the  result  of  the  foregoing 
opinion. 

QoTTLD,  J.  There  being  no  bill  of  lading  produced,  the 
plaintiffs  are  liable  to  the  defense  claimed,  on  the  &cia 


244  XIASES  IN  THE  SUPREME  COURT. 

Wilklow  V,  Lane. 

proved.  Had  the  bill  of  lading  been  shown,  without  any 
note  of  the  $100  paid,  I  think  the  plaintiffs  would  be  en- 
titled to  recover  all  they  claim. 

Judgment  affirmed. 

[Albany  Gbrbbal  Tbbx,  March  8,  1862.    Oovldt  Bogeboom  and  Peek- 
kam,  Justices.] 
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Syectment  will  not  lie,  where  the  defendant  claims  and  enjoys  only  an  < 
ment — aright  to  flow  the  land  —  subject  to  which  easement  the  plaintiff 
has  undisputed  control  and  dominion  oTer  the  land  and  may  occupy  it  as  he 
desires. 

A  lease,  granting  the  privilege  of  turning  a  stream  of  water  flx>m  its  course, 
and  using  the  same,  executed  long  after  the  lessor  has  conveyed  all  his  in- 
terest in  the  land,  by  warranty  deed  with  full  covenants,  is  absolutely  void 
as  against  the  grantee  of  the  land,  and  those  claiming  under  him ;  and  will 
not  create  the  relation  of  landlord  and  tenant,  as  between  a  subsequent 
grantee  of  the  land  and  an  assignee  of  the  lease. 

Such  a  lease  will  not  constitute  or  confer  any  tiUe  or  right  of  possession ; 
otherwise  than  as  the  foundation  of,  or  cAnnected  with,  an  adverse  pos- 
session. 

It.  is  adverse  to  the  titie  of  the  grantee  of  the  land ;  and  by  making  it,  the 
lessor  asserts  a  right  to  tiie  thing  granted ;  which  assertion  or  claim  wiU 
pass  from  him  to  the  lessee,  and  thence  to  an  assignee  of  the  lease,  and  if 
accompanied  by  actual  ei\joyment,  is  as  effectual,  as  an  adverse  claim  on  the 
part  of  the  assignee,  as  though  it  embraced  the  entire  estate  in  the  land. 

And  if  the  grantee  of  the  land,  and  those  claiming  under  him,  acquiesce  in  such 
adverse  claim,  or  in  an  adversie  possession  originating  prior  to  the  execution 
of  the  lease,  for  more  than  twenty  years,  they  will  be  barred  by  it. 

In  the  absence  of  any  request  to  the  judge  to  submit  any  question  to  the  jury, 
he  has  the  right  to  substitute  himself  for  the  jury,  and  decide  the  case  upon 
the  evidence. 

MOTION  for  a  new  tnal,  upon  exceptions,  in  a  cause  tried 
before  Justice  Gould,  at  the  Ulster  circuit  in  May, 
1861,  when  the  judge  ordered  a  verdict  for  the  defendant. 
The  action  was  brought  against  the  defendant  to  recover  of 
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the  defendant  the  possession  of  certain  land  covered  hj  a 
mill  pond.  On  the  21st  day  of  April,  1821,  John  W.  Car- 
penter and  wife  conveyed  to  Eliphalet  Smith,  by  a  foil  cove- 
nant warranty  deed,  a  farm  described  as  containing  135  acres, 
and  including  within  its  boundaries  the  premises  in  question. 
Afterwards,  and  on  the  30th  of  April,  1836,  Eliphalet  Smith 
and  wife,  by  warranty  deed,  conveyed  the  same  premises  to 
Thomas  Halstead.  On  the  30th  of  March,  1838,  Thomas 
Halstead  and  wife,  by  warranty  deed,  conveyed  the  same  to 
Jacob  Steen.  April  7,  1853,  Jacob  Steen,  by  warranty  deed, 
conveyed  the  same  to  Anning  Smith,  and  on  the  2d  of  April, 
1855,  Anning  Smith  and  wife,  by  warranty  deed,  conveyed 
the  same  to  the  plaintiff.  John  W.  Carpenter,  on  the  7ih 
day  of  March,  1826,  and  nearly  five  years  after  his  convey- 
ance of  the  premises  by  full  covenant  warraid;y  deed,  as 
aforesaid,  to  the  plaintiff's  grantor,  executed  to  Nehemiah 
Merritt  an  instrument  in  writing  in  the  following  form : 

^^This  indenture,  made  between  John  W.  Carpenter,  of 
the  town  of  New  Paltz,  and  Nehemiah  Merritt,  of  the  town 
of  Poughkeepsie,  that  the  first  part  doth  release  to  the  second 
part  the  privily  of  turning  the  water  from  its  course  from 
the  old  saw-mill  dam,  to  run  the  course  turned  whenever  the 
second  part  sees  fit  to  use  it — running  northerly  on  a  water 
level  to  the  north  line,  about  six  feet  in  width.  The  second 
part  agrees  to  pay  all  damages  done  by  the  ditch ;  and  the 
second  doth  agree  to  make  a  bridge  across  a  ditch.  For  the 
consideration  of  the  said  Merritt's  carding  fifty  weight  of  wool 
annually,  and  to  be  well  done.  For  the  performance  we  bind 
ourselves,  administrators,  executors  and  assigns  for  the  term 
of  fifty  years,  if  wanted. 

'Dated  the  seventh  day  of  March,  1826. 

To  which  we  have  set  our  hands  and  seals. 

John  Cabpenteb.         [l.  s.] 
Nehemiah  Mebbitt.''  [l.  b.] 

In  the  presence  of  Daniel  W.  Carpenter  and  Nathaniel 
BeUeck. 


246  OASES  IN  THE  SUPREME  COURT. 

Wilklow  V.  Lane. 

On  the  9tli  of  May,  1836,  Nehemiah  Merritt  and  wife  con« 
veyed  to  the  defendant  a  fann  adjoining  the  plaintiff's  land, 
on  the  north,  and  at  the  same  time  executed  and  delivered 
to  the  defendant  an  assignment  of  the  above  indenture  or 
lease.  About  37  or  38  years  ago,  Merritt  kept  the  dam  *in 
repair,  when  Smith  lived  where  the  plaintiff  now  does.  At 
the  time  the  defendant  purchased  of  Merritt  there  was  a 
carding  and  fulling  mill  on  the  property  sold  by  Merritt  to 
him,  which  was  burnt  down,  in  March,  1859.  The  water 
was  taken  by  Merritt  when  the  defendant  bought,  and  after- 
wards by  the  defendant,  from  the  pond  in  question,  through 
a  ditch,  on  the  water-wheel  of  such  mill.  Merritt,  when  he 
sold  to  the  defendant,  claimed  the  right  to  get  water  ]Erom 
the  pond,  through  the  ditch,  and  the  ditch  was  not  good  for 
any  thing  without  the  pond.  The  defendant  occupied  and 
kept  the  dam  and  pond  in  repair.  At  the  time  the  defend- 
imt  took  the  assignment  of  the  lease,  he  supposed  it  covered 
the  dam  and  the  mill  pond ;  and  he  made  repairs  to  the  dam, 
during  the  period  of  his  occupancy.  Some  time  after  he 
bought,  he  was  told  that  his  lease  was  not  good ;  and  he 
found  out  that  it  was  given  some  years  after  his  grantor  had 
sold.  He  sometimes  claimed  a  right  to  use  the  water  and 
keep  up  and  repair  the  dam,  under  and  by  virtue  of  the  lease. 
On  the  4th  of  February,  1861,  and  before  that  time,  he  dis- 
claimed to  hold  under  the  lease ;  alleged  that  it  was  not 
good;  that  he  did  not  claim  under  it,  but  claimed  that  he 
held  and  owned  the  land  by  twenty  years'  possession  without 
payment  of  rent 

U.  Schoonmaker,  for  the  plaintifll 

E.  Cooke^  for  the  defendant. 

By  the  Oourt,  HoaBBOOM^  J.  I.  It  is  doubtful  whether 
the  premises  described  were  ever  in  the  defendant's  posses- 
sion, in  such  an  exclusive  sense  as  made  him  liable  to  an 
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aetion  of  ejectment.  He  claimed  and  enjoyed  only  an 
ment — a  right  to  flow  the  land.  Subject  to  this  easement, 
the  plaintiff  had  undisputed  control  and  dominion  over  it, 
and  might  have  occupied  it  as  he  desired.  In  such  a  case 
ejectment  will  not  lie,  and  the  judge  might  properly  direct  a 
verdict  for  the  defendant.  {Bedfidd  v.  The  Utica  and  Sj/rch- 
cuse  Baa  Road  Co.^  25  Barb.  54.) 

II.  The  pond  was  appurtenant  to  the  defendant's  mills,  and 
was  used  and  occupied  as  such ;  and  as  such  he  could  no 
more  he  deprived  of  it  than  of  the  mill^  themselves.  With* 
out  the  pond,  the  mill  would  be  valueless.  {Provost  v. 
Colder,  2  Wend.  522.  Pickering  v.  Staples,  5  8erg.  d 
Bawle,  107.) 

III.  The  dam  had  been  maintained  by  the  defendant  and 
his  grantor,  under  a  claim  of  right,  for  forty  years.  On  this 
point  there  was  no  conflict  of  evidence,  and  nothing  to  sub- 
mit to  the  jury. 

lY .  It  is  true  that  the  legal  paper  title  to  the  premises  in 
question  was  shown  to  be  in  the  plaintiff,  and  that  no  out- 
standing or  other  title  was  pretended,  or  attempted  to  be 
Siroven ;  except  such  as  arose  under  the  defense  of  adverse 
possession.  It  is  true,  also,  the  lease  introduced  in  evidence 
did  not  co^titute  or  confer  any  title  or  right  of  possession, 
otherwise  than  as  the  foundation  of  or  connected  with  an  ad- 
verse possession.  Carpenter,  the  lessor,  had,  five  years  ante- 
rior to  the  date  and  execution  of  the  lease,  conveyed  away  to 
the  plaintiff's  grantor,  by  full  covenant  warranty  deed,  all 
his  right,  title  and  interest  in  the  premises  ;  and  that  deed 
was  recorded.  The  lessor  had  not  then  any  interest  in  the 
premises,  and  could  not  confer  any,  by  deed  or  lease.  No 
reconveyance  by  Smith  to  Carpenter  was  shown,  and  it  could 
not  be  conclusively  presumed.  And  there  is  no  evidence  on 
which  to  base  such  presumption,  except  such  as  in  its  nature 
arises  from  the  character  of  the  act  itself.  It  did  not  create 
the  relation  of  landlord  and  tenant,  as  between  the  plaintiff 
and  the  defendant. 
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The  lease  having  been  executed  long  after  the  lessor  had 
parted  with  all  his  interest  in  the  property,  by  warranty  deed 
with  full  covenants,  it  was  absolutely  void  and  of  no  effect  as 
against  the  plaintiff  and  his  grantors.  The  plaintiff  did  not 
recognize  it.  (Jackson  v.  Burton^  1  Wend.  341.)  If  any 
tenancy  was  created,  this  proceeding  was  not  a  proper  way 
to  terminate  it.  It  possibly  may  have  been  put  an  end  to  by 
the  repudiation  of  the  plaintiff's  right,  and  the  claim  of  title 
by  adverse  possession,  made  on  the  part  of  the  defendant, 
upon  the  demand  made  February  4,  1861. 

But  the.  evidence  in  regard  to  the  lease  did  not  tend  to  re- 
lieve the  case  of  the  feature  of  adverse  enjoyment.  (1.)  The 
lease  did  not  cover  the  pond,  but  only  the  ditch  below  it. 
(2.)  The  defendant,  when  he  spoke  of  holding  the  water  priv- 
ilege under  the  lease,  had  reference  to  the  ditch  below  the 
dam,  and  not  to  the  pond.  (3.)  The  possession  did  not  com- 
mence under  the  lease,  for  Merritt  was  in  the  enjoyment  of 
the  privilege  five  years  before  the  lease  was*  given.  (4.)  The 
lease  has  forever  remained  a  dead  letter ;  the  alteration  there- 
in stipulated  for  never  having  been  made.  (5.)  The  enjoy- 
ment was  not  in  fact  under  the  lease,  but  antecedent  to  it^ 
and  independent  of  it.  (6.)  The  lease  itself  was  adverse  to 
the  plaintiff's  title.  Carpenter  made  it  five  years  after  he 
had  conveyed  away  the  farm,  and  by  making  it  he  asserted  a 
right  to  the  thing  granted ;  which  assertion  or  claim  passed 
from  him  to  Merritt,  and  thence  to  the  defendant,  and  being 
accompanied  with  actual  enjoyment,  is  as  effectual,  as  an  ad* 
verse  claim  in  his  hands,  as  though  it  embraced  the  entire 
estate  in  the  land.  The  legal  inference  or  presumption  grow- 
ing out  of  this  claim  is,  or  might  be,  that  Carpenter,  after 
selling  the  farm,  had  reinvested  himself  with  the  water  right, 
or  privilege,  and  the  plaintiff  and  his  grantors,  by  acquiescing 
in  the  claim  for  thirty-five  years,  are  barred  by  it.  (7.)  There 
is  no  privity,  through  the  lease,  between  the  plaintiff  and  the 
defendant.  Taking  the  lease,  therefore,  was  no  acknowledge 
ment^  by  the  defendant,  of  title  in  the  plaintiff;  at  least  not 
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of  any  title  which  entitled  the  plainti£f  to  reoover,  or  con- 
ceded the  plaintiff's  present  right  of  exclusive  possession. 
(8.)  So  no  rent  was  reserved  to  the  plaintiff.  Neither  could 
he  re-enter  for  non-payment.  Nor  is  this  a  proceeding  to 
enforce  re-entry  for  non-payment  of  rent. 

y.  The  defendant  did  sufficiently  make  out  a  right  or  title 
by  adverse  possession.  (1.)  John  W.  Carpenter  being  the 
grantor  of  the  plaintiff's  grantor,  by  full  covenant  warranty 
deed,  could  not  originate  a  possession  adverse  to  the  title  un- 
der his  deed.  His  deed  covered  not  only  the  title  and  inter- 
est which  he  had  at  the  date  of  the  deed,  but,  also,  any  title 
which  he  might  subsequently  acquire.  {Jackson  v.  jBey- 
nolds,  1  CaineSy  444.  Jackson  v.  Bciasam,  3  John,  499. 
Jackson  v.  Burton^  1  Wend,  341.  Summers  v.  Skinner^  3 
Pick,  58.  White  v.  PaUen,  24  id,  324.  2  Smith's  Lead. 
Cos,  458,  note.  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
528.)  (2.)  But  the  defendant,  although  claiming  under  Car- 
penter, the  grantor  of  the  plaintiff's  grantor,  has  a  greater 
right  to  set  up  adverse  possession  than  Carpenter  had,  and 
independently  of  him.  His  right  originated  as  early  as  1820, 
under  Nehemiah  Merritt.  {Jackson  v.  Harder ^  4  John.  203. 
Jackson  v.  Bushy  10  id.  223.  Moseley  v.  Moseley,  15  N.  F. 
Bep.  334  Hill  v.  HiU,  4  Barb,  419.  Bank  of  Utica  v. 
MersereaUy  3  Barb.  Ch.  528.)  (3.)  The  character  and  claim 
of  possession  was  such  as  to  create  an  adverse  possession  which 
could  ripen  into  a  title,  if  the  defendant  had  a  right  to  set 
up  adverse  possession.  The  claim  was  in  part  adverse  pos- 
session for  a  period  of  forty  years,  and  in  part  possession  un- 
der a  fifty  years'  lease,  during  the  entire  time  of  his  occupancy, 
until  final  demand  anterior  to  the  commencement  of  the  suit. 
This,  so  far  as  the  lease  is  concerned,  is  not  a  claim  of  the 
entire  title.  It  contemplates  and  acknowledges  the  legal 
title  in  another,  but  to  the  extent  of  the  rights  under  the  lease, 
is  as  essentially  a  hostile  claim,  and  as  perfect  an  answer  to 
the  right  to  present  possession,  which  is  the  foundation  of  an 
action  of  ejectment,  as  if  the  claim  had  been  coextensive 
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with  the  entire  title.  To  constitute  an  adverse  possession 
there  need  not,  necessarily,  be  an  exclusive  claim  to  the  en- 
tire title  ;  nor  one  which  necessarily  excludes  the  idea  of  title 
in  any  other  person,  although  it  must  be  accompanied  in  this 
case  by  a  notorious  disclaimer  of  the  plaintiff's  title  to  so 
much  as  is  embraced  in  the  plaintiff's  claim.  (Livingston 
V.  Peru.  Iron  Co.^  9  Wendell^  511,  517.  Jackson  v.  John^ 
Sony  5  Cowe%  74,  92.  Howard  v.  Howard^  17  Barb,  663. 
ffoyt  V.  Dillon^  19  id.  644.  Vanderzee  v.  Vanderzeey  30  id. 
337.  Bradstreet  v.  Clarke^  12  Wend.  602.  Osterhout  y. 
Shoemaker^  3  Eill,  513.    Averill  v.  JTtfeon,  4  Barb.  180.) 

The  questions  raised  by  the  defendant  in  relation  to  the 
title  or  possession  or  character  of  the  possession,  under  the 
evidence,  or  any  presumption  of  release  or  conveyance,  raised 
by  the  defendant  upon  the  argument,  were  questions  of  fact 
which  should  have  been  submitted  to  the  jury,  and  the  judge 
would  have  erred  in  holding  that  there  was  no  question  of 
fact  for  the  jury,  if  the  evidence  was  in  anywise  doubtful  or 
contradictory,  and  if  the  plaintiff  had,  as  he  did  not,  in  terms 
requested  to  go  to  the  jury.  There  being  no  request  to  the 
judge  to  submit  any  question  to  the  jury,  he  had  the  right  to 
substitute  himself  for  the  jury^  and  decide  the  case  upon  the 
evidence.     (Dotos  v.  Bushy  28  Barb.  157.) 

The  plaintiff  is  not  entitled  to  a  new  trial,  and  it  must  be 
denied. 

[Albavt  GiirssAL  Tbbm,  March  8,  1862.  Oould,  HogAoom  and  Pm^ 
AoM,  Jnatioea.] 
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WImts  an  agent,  withont  anthoritj  from  his  principal,  submiU  to  arbitration, 
in  his  own  name,  controTersies  existing  between  the  principal  and  another, 
and  after  an  award  is  made  in  fkvor  of  the  agent,  the  principal  takes  an 
•irignment  of  it,  and  then  assigns  it  to  a  stranger,  this  is  an  adoption  and 
ratification  by  the  principal  of  the  nnaatborixed  act  of  the  agent  in  BaUng 
(he  sabmission. 

^e  accepting  and  assignment  of  the  award,  and  then  assigning  it  to  an- 
other, are  emphatic  acts  of  adoption  and  ratification ;  and  are  as  ooodii- 
aiTe  npon  the  principal  as  if  he  had  himself  been  personally  a  party  to  the 
submission  and  had  subscribed  the  same. 

An  action  brought  upon  suth  award,  by  the  assignee,  and  a  recoTery  and 
judgment  thereon  by  the  plaintiff,  will  establish  the  ralidity  of  the  award, 
as  effectually  as  if  the  action  had  been  brought  by  the  principal,  before 
assigning  it. 

Until  such  Judgment  is  rerersed,  it  binds  all  the  parties  and  privies,  as  lo 
every  thing  necessarily  aijyudicated  thereby,  and  bars  an  action  by  the 
principal  for  any  of  the  matters  embraced  in  the  submission ;  he  being  in 
privity  with  the  plaintiff  in  such  Judgment,  in  respect  thereto,  and  every- 
thing which  it  necessarily  abjudicates. 

An  award  settles  and  quiets  forever  all  questions  lUrly  within  the  meaning 
and  intention  of  the  submission  j  and  that,  even  though  the  arbitrators  neg- 
lected to  pass  upon  some  of  the  matters  submitted  to  them.  There  is  no 
difibrence,  in  this  respect,  between  an  award  and  a  Judgment. 

APPEAL  from  a  judgment  entered  at  a  special  term,  aftor 
a  trial  at  the  circuit,  before  the  court  without  a  jury. 
The  action  was  brought  for  an  accounting  between  tl^e  par- 
ties relative  to  the  crops  and  produce  of  a  farm  leased  by  the 
plaintiff  to  the  defendant  on  the  Ist  day  of  May,  1859,  for 
the  term  of  one  year.  The  rent  to  be  paid  by  the  defendant 
was  one  half  of  the  products  and  crops  which  should  be  raised 
on  the  farm  by  the  defendant.  The  plaintiff  prayed  for  an 
injunction  to  prevent  the  defendant  from  disposing  of  or  re- 
moving the  crops,  and  for  a  receiver.  The  answer  put  in 
issue  most  of  the  allegations  of  the  complaint ;  alleged  that 
Henry  Lowenstein  was  the  owner  of  the  cause  of  action  set 
forth  in  the  complaint,  and  that  he  became  and  now  is  the 
owner  thereof,  by  sale  and  assignment  from  the  plaintiff  to 
him,  made  prior  to  the  commencement  of  this  action ;  and 
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that  the  plaintiff  was  in  no  way  interested  in  the  subject 
matter  of  the  action,  nor  an  executor  or  administrator,  or 
trustee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute  to  sue.  For  a  third  answer,  the  defendant  alleged 
that  on  or  about  the  19th  day  of  Sepember,  1859,  the  said 
Henry  Lowenstein  and  the  defendant  agreed  in  writing  to 
submit  all  matters  concerning  the  leasing  of  the  feirm,  and  the 
crops  thereon,  and  all  other  matters  whatever,  to  the  arbitra- 
tion and  award  of  Hiram  Bprague  and  Henry  Fuller ;  which 
agreement  and  submission  were  set  out,  at  length.  The  answer 
then  set  forth  the  award  made  by  the  said  arbitrators,  in  pur- 
suance of  the  submission,  dated  October  1,  1859,  by  which 
they  awarded  and  determined  that  the  defendant  should  pay 
to  the  said  Henry  M.  Lowenstein  the  sum  of  $100,  due  to 
the  latter,  in  settlement  of  the  said  claims,  differences  and 
controversies.  That  said  award  was  duly  published,  and  de- 
livered to  the  parties ;  and  that  shortly  thereafter  the  said 
Heni^  Lowenstein  duly  sold  and  assigned  all  of  his  interest 
in  said  award  to  Meyer  Lowenstein,.  the  plaintiff,  who  there- 
upon assigned  the  award,  and  all  his  interest  therein,  to 
Anna  Lowenstein,  the  wife  of  Henry  Lowenstein.  And  that 
Anna  Lowenstein,  on  the  6th  of  November,  1859,  commenced 
an  action  on  the  award,  against  the  defendant,  before  H.  E. 
White,  a  justice  of  the  peace  of  the  city  of  Bochester ;  that 
the  defendant  appeared  therein,  and  such  proceedings  were 
had  in  said  justice's  court  that  on  the  15th  of  November, 
1859,  the  justice  rendered  a  judgment,  in  said  action,  on  the 
award,  in  favor  of  the  plaintiff  therein,  against  the  defend- 
ant, for  $190,  and  costs ;  which  judgment  still  remains  in 
full  force,  unmodified  and  unreversed.  That  Henry  Lowen- 
stein made  the  agreement  of  submission  as  the  agent  of  Meyer 
and  Anna  Lowenstein ;  that  he  was  authorized  to  make  such 
submission,  on  their  behalf;  that  the  said  submission  was 
approved  by  each  of  them ;  and  .that  the  same  is  binding 
upon  any  interest  the  said  Meyer  and  Anna  had  in  the  sub- 
ject matter  of  the  submission. 
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The  justice  before  whom  the  action  was  tried,  at  the  cir- 
cnit,  found  the  following  facts :  That  in  April,  1859,  the 
plaintiff  was  the  owner  of  the  farm  described  in  the  com- 
plaint, and  on  or  about  the  1st  of  May  thereafter  the  defend- 
ant made  an  oral  arrangement  with  Henry  Lowenstein,  who 
was  the  son  and  agent  of  the  plaintiff,  for  the  occupation  and 
cultivation  of  the  farm,  under  which  the  defendant  went  into 
possession,  about  the  same  time.  That  on  or  about  the  2d 
day  of  June  following,  the  defendant  and  plaintiff  entered 
into  the  written  agreement  (or  lease)  set  forth  in  the  com- 
plaint, which  was  ante-dated  May  1, 1859.  That  under  this 
the  parties  went  on ;  Henry  Lowenstein  acting  as  agent  for 
the  plaintiff,  in  the  matters  connected  therewith.  That  on 
the  12th  of  the  following  August  the  plaintiff  conveyed  the 
farm  to  Anna  Lewenstein,  the  wife  of  Henry ;  and  on  the 
same  day  sold  the  personal  property  (not  including  the  crops) 
to  the  said  Anna ;  and  Henry  thereafter  acted  as  the  agent  for 
the  said  Anna.  That  under  the  agreement  both  parties  put 
stock  on  the  farm,  and  crops  were  sown  and  planted,  and 
some  part  gathered  prior  to  September  17,  1859.  That  on 
that  day  Henry  Lowenstein  and  the  defendant  executed  the 
submission  set  forth  in  the  answer ;  which  was  followed  by 
the  making  and  delivery  of  the  award.  "That  soon  after, 
Henry  assigned  this  award  to  the  plaintiff,  who,  on  the  6th 
day  of  November  thereafter,  assigned  it  to  Anna  Lowenstein. 
That  she  on  the  same  day  commenced  an  action  on  it,  before 
a  justice  of  the  peace,  which  action  was  litigated.  That  on 
the  15th  day  of  the  same  month  she  recovered  a  judgment 
for  the  amount  of  the  award  and  costs,  before  the  justice ;  he 
having  jurisdiction  of  the  subject  matter  of  said  action  and 
of  the  parties  thereto.  And  that  on  the  26th  of  November, 
1859,  Anna  Lowenstein  transferred  to  the  plaintiff  the  mat- 
ters which  constituted  the  cause  of  action  in  this  suit. 

The  conclusions  of  law  were  as  follows :  1.  That  the  sub- 
mission embraced  the  matters  in  this  action.  2.  That  Anna 
Lowenstein  and  Meyer  Lowenstein  had  ratified  such  submis- 
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flion ;  and  such  subsequent  ratification  binds  them,  the  same 
as  if  they  had  originally  authorized  such  submission.  3.  That 
the  judgment  of  the  justice  was  conclusive  between  the  de- 
fendant and  Anna,  and  their  privies,  as  to  the  validity  of  the 
award.  4.  ^at  the  plaintiff,  as  to  that  judgment,  was  in 
privity  with  Anna.  5.  That  the  award  was  a  bar  to  this 
action.  6.  That  the  defendant  was  entitled  to  judgment 
against  the  plaintiff,  for  costs. 

George  O.  Hunger ^  for  the  appellant. 

E.  Harris,  for  the  respondent. 

By  the  Courts  Welles,  J.  The  findings  of  fact  by  the 
justice  before  whom  the  cause  was  tried  show  that  Henry 
Lowenstein  never  had  any  legal  interest  in  the  £Guin ;  and 
that  in  the  arrangement  made  by  him  with  the  defendant,  on 
or  about  May  1,  1859,  under  which  the  defendant  went  into 
possession  of  the  farm,  he  acted  as  the  plaintiff's  agent  The 
agreement  in  writing  afterwards  made  between  the  plaintiff 
and  defendant,  in  relation  to  the  occupa.ncy  and  cultivation 
of  the  farm,  was  dated  the  1st  of  May,  1859,  doubtless  for 
the  purpose  of  embracing  and  merging  the  previous  parol 
arrangement  made  between  the  defendant  and  Henry  Low- 
enstein. Upon  the  execution  of  this  written  agreement  be- 
tween the  plaintiff  and  the  defendant,  which  was  actually 
executed  in  June,  but  ante-dated  May  Ist,  the  parties*  went 
on,  the  defendant  being  in  possession  and  cultivating  the 
farm,  under  the  written  agreement ;  Henry  Lowenstein  act- 
ing as  the  agent  of  the  plaintiff  in  the  matters  connected 
therewith. 

On  the  12th  of  August  following,  the  plaintiff  conveyed 
the  farm  to  Anna  Lowenstein,  the  wife  of  Henry,  and 
on  the  same  day  sold  the  personal  property  (not  including 
the  crops)  to  Anna,  and  thereafter  Henry  acted  as  the  agent 
of  Anna.    Under  the  agreement  both  parties  put  stock  on 
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the  farniy  and  crops  were  sown  and  planted,  and  some  part 
gathered  prior  to  September  29,  1859,  on  which  day  Henry 
Lowenstein  and  the  defendant  executed  the  submission  to 
arbitration.  This  submission  declares  that  in  entering  into 
it  Henry  Lowenstein  acted  as  and  for  his  father,  Meyer  Low- 
enstein, and  his  wife,  Anna  Lowenstein,  as  for  himself  indi^ 
TiduaUy.  It  recites  differences  existing  and  undetermined 
between  Henry  and  the  defendant,  growing  out  of  mutual 
accounts  between  them,  and  demands  of  one  against  the 
other,  arising  from  certain  transactions  concerning  the  leas- 
ing, working  and  dividing  of  crops  and  produce  of  the  farm. 
It  then  proceeds  as  follows :  "  Now  therefore,  for  the  pur- 
pose of  settling  all  of  such  claims,  amounts,  demands  and 
controversies  of  whatever  kind,  we,  the  said  Thomas  Mcin- 
tosh and  Henry  M.  Lowenstein,  for  himself  and  Meyer  Low- 
enstein and  Anna  Lowenstein,  and  all  persons  interested, 
doth  each  agree  to  submit,  lay  before,  and  leave  out  to 
Hiram  Sprague  and  Henry  Fuller,  «  o  p  «  o  ^^q 
have  been  and  are  hereby  chosen  arbitrators  by  us  to  exam- 
ine, settle  and  adjust,  and  finally  determine  all  matters  of 
account  and  differences  of  whatever  kind  between  us,  arising 
out  of  the  transactions  aforesaid,  or  any  other,  and  to  award,'' 
&c.  This  was  in  fact  a  submission  by  Henry  Lowenstein  of  all 
the  matters  recited  and  referred  to,  which  existed  between  the 
plaintiff  and  the  defendant,  and  embracing  the  matters  in 
controversy  in  this  action ;  and  in  submitting  those  questions 
Henry  Lowenstein  acted  expressly  as  the  plaintiff's  agent. 
This  he  could  not  make  more  manifest  than  is  done  in  the 
submission  itself.  Besides,  in  relation  to  all  the  transactions 
between  the  parties,  or  as  connected  with  the  farm  and  the 
occupation  and  working  and  in  stocking  it,  Henry  appears  as 
agent  either  for  his  father  or  his  wife,  and  not  a  word  or  in- 
timation appears  any  where  in  the  case  showing  that  he  had 
any  interest,  except  as  such  agent,  in  the  matters  referred. 
The  differences  between  Henry  and  the  defendant,  recited  in 
the  submission,  are  shown  by  the  submission  itself  to  have 
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ariBen  from  the  transactions  concerning  the  leasing  and  work* 
ing  of  the  farm  and  dividing  the  crops  and  produce  thereof, 
which  were  all  questions  between  the  plaintiff  and  defendant 
in  this  action,  and, should  be  so  regarded. 

In  entering  into  the  submission,  Henry  acted  without  au* 
thority  from  either  his  wife  or  the  plaintiff,  and  the  award 
made  in  pursuance  of  the  submission  is  not  binding  on.either 
party,  unless  it  has  been  since  ratified  by  the  plaintiff.  Soon 
after  the  award  was  made,  which  was  in  Henry's  favor,  he 
assigned  it  to  the  plaintiff,  who,  on  the  15th  day  of  October 
thereafter,  assigned  it  to  Anna  Lowenstein.  This  was  clearly 
an  adoption  and  ratification,  by  the  plaintiff,  of  the  unau- 
thorized act  of  Henry  in  submitting  to  arbitration  the  con- 
troversies between  the  former  and  the  defendant.  The  act 
of  accepting  the  assignment,  and  that  of  assigning  to  Anna 
Lowenstein,  are  emphatic  acts  of  adoption  and  ratification ; 
and  are  as  effective  upon  the  plaintiff  as  if  he  had  himself 
been  personally  a  party  to  the  submission,  and  had  sub- 
scribed the  same.  And  as  to  the  form  and  soundness  of  the 
award,  the  prosecution  of  the  defendant  upon  it,  by  Anna, 
before  a  justice  of  the  peace,  with  the  trial  and  judgment 
thereon,  established  its  validity,  as  effectually  as  if  the  plain- 
tiff had  not  assigned  it  and  the  action  before  the  justice  had 
been  in  his  name,  to  recover  the  amount  awarded.  Until 
the  judgment  is  reversed  it  binds  all  the  parties  and  privies, 
as  to  every  thing  necessarily  adjudicated  by  the  judgment. 
The  judgment  could  not  have  been  given  except  the  award 
was  binding  and  obligatory.  And  as  between  the  parties  to 
it  and  their  privies,  the  judgment  cannot  be  reviewed,  except 
upon  appeal.  As  long  as  it  stands  unreversed  it  is  the  law 
for  the  parties,  upon  all  the  questions  which  it  involves. 
Within  the  principle  of  the  case  of  Coan  v.  Osgood,  (15  Barb. 
S83,  588,)  the  plaintiff  was  in  privity  in  respect  to  the  judg- 
ment and  every  thing  which  it  necessarily  adjudicated,  with 
the  plaintiff  therein,  Anna  Lowenstein.  As  to  what  facts  a 
judgment  eBtablishes,  see  White  v.  Merritt,  (3  Seld.  356.) 
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If  the  award  was  binding  upon  the  present  plaintiff,  as  I 
think  it  clearly  was,  after  the  ratification  by  him,  above  men- 
tioned, it  settled  and  quieted  forever  all  questions  fairly 
within  the  meaning  and  intention  of  the  submission ;  and 
that,  even  though  the  arbitrators  neglected  to  pass  upon  some 
of  the  matters  submitted  to  them.  Such  would  have  been 
the  effect  of  a  judgment,  and  there  is  no  difference  in  that 
respect  between  an  award  and  a  judgment  {BraziU  v. 
Ishaniy  2  Kern.  15.) 

Upon  the  question  of  the  ratification  of  the  submission  by 
the  plaintiff,  his  counsel  invokes  the  benefit  of  the  rule  that 
a  ratification  b]r  an  individual  of  an  unauthorised  act  of  one 
assuming  to  act  as  his  agent,  to  be  effectual,  inust  be  with 
full  knowledge  of  every  material  fact  and  circumstance  in  the 
case,  and  of  the  acts  of  his  agent.  Such  is  undoubtedly  the 
rule,  a]\d  should  be  enforced  in  cases  where  the  facts  will 
justify  its  application.  In  this  case,  however,  the  presump- 
tion is  that  the  plaintiff  had  such  knowledge  at  the  time  of 
his  acts  which  constituted  the  ratification.  The  award  was 
assigned  to  him  soon  after  it  was  made,  and  that  recited  the 
submission ;  and  the  presumption  is  that  the  submission  ac- 
companied the  assignment  of  the  award,  as  the  award  would  be 
good  {or  nothing  without  the  submission.  And  in  aid  of  this 
presumption,  the  findings  of  fact  show  that  on  the  trial  be- 
fore the  justice,  of  the  action  on  the  award,  the  plaintiff's 
assignee,  who  was  plaintiff  in  that  action,  gave  in  evidence 
the  submission  as  well  as  the  award,  and  the  assignments 
upon  it. 

Upon  the  whole,  I  am  of  the  opinion  that  the  judgment 
of  the  special  term  is  free  from  the  objections  now  urged 
,  against  it,  and  that  the  same  ought  to  be  afiirmed. 

Ordered  accordingly. 

[MoiisoB  Gbnbbal  Tbsm,  March  8,  1862.  W$lUi,  E,  Jkt/rwin  SmUk  ud 
Jokfuont  Justices.} 
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~3~b"^  ^^^  ^^^  parties  to  the  action  ft-om  being  examined  agdinst  parties  who  are 

24ap588  repre»e7italiv€$  of  a  deceased  person^  in  respect  to  transactions  had  person- 

ally between  the  deceased  apd  the  witness,  does  not  embrace  the  ease  of  a 
plaintiff  in  an  action  of  ejectment,  offering  himself  as  a  witness  against  a  de* 
fendant  who  is  in  possession  without  title  or  right,  and  sets  ap  an  oatataod- 
ing  title  in  others,  derived  from  the  plaintiff  through  a  former  owner  or 
mortgageCi  now  deceased,  with  which  title  the  defendant  is  in  no  way  con- 
nected. 

In  snch  a  case  the  defendant  is  not  in  any  sense  the  representative  of  the  de- 
ceased person ;  and  the  plaintiff  may  be  examined  aa  a  witness,  to  prove  the 
payment  by  him  of  a  mortgage  upon  the  premises,  to  the  decedent,  in  his 
lifetime. 

Evidence  of  the  declarations  and  admissions  of  the  deceased  mortgagee,  In  hla 
lifetime,  tending  to  show  the  part  payment  of  the  mortgage,  by  the  plain- 
tiff, is  admissible,  in  such  action ;  it  not  being  given  against  a  subsequent 
purchaser  or  assignee  for  value. 

The  courts  of  New  Tork  have  tmiformly  held  that  the  admissions  df  a  former 
owner  of  chattels  or  choses  in  action  are  not  admissible,  as  against  a  wbee" 
fumii  purchaser  or  aaignee  from  such  owner  for  value ;  whether  such  owner 
were  living  or  dead  at  the  time  the  evidence  was  offered. 

This  is  the  extent  to  which  any  of  the  cases  go;  and  the  rule  excluding  such 
admissions  should  not  be  extended  any  farther. 
« 

APPEAL  from  a  judgment  entered. apon  a  verdict  taken 
at  the  circuit,  in  Ontario  county,  in  Maj,  I860,  in  favor 
of  the  plaintiff 

H.  B.  Setdeftf  for  the  appellant. 

H.  0.  OhesebrOj  for  the  respondent 

Wellks,  J.  The  action  was  brought  to  recover  an  undi* 
vided  one-sixth  part  of  a  farm  of  about  130  acres,  situated 
in  the  town  of  Canandaigua,  in  the  county  of  Ontario.  The 
plaintiff  derived  his  title  through  the  will  of  John  Taylor, 
dated  October  30,  1824,  the  said  John  Taylor  being  then 
and.at  the  time  of  his  death,  which  took  place  twenty  years 
before  the  trial,  the  owner  and  in  possession  of  the  farm.    By 
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the  will  he  devised  all  his  estate,  real  and  personal,  to  his 
wife  daring  her  life,  and  one  third  of  his  real  and  personal 
estate  to  her  in  fee,  subject  to  a  legacy  to  Emily  E.  Philips 
of  $100 ;  one  fourth  part  of  his  real  estate,  after  the  death 
of  his  wife,  he  devised  to  Fenton  Brack  and  wife ;  one  fourth 
to  Jared  T.  Phelps ;  and  all  the  rest  of  all  his  estate,  real 
and  personal,  he  devised  and  gave  to  his  nephew,  William 
Bchenck,  after  the  death  of  his  wife,  to  him  and  his  heirs  for- 
ever. On  the  18th  November,  1842,  William  Schenck  con- 
veyed to  Edward  T.  Schenck  all  his  interest  in  the  farm 
under  the  will  of  John  Taylor ;  and  Edward  T.  Schenck  af- 
terwards conveyed  to  John  Schenck,  the  plaintiff,  by  war- 
ranty deed,  the  same  premises  descrit>ed  in  the  last  deed. 

Tho  defense  was  an  outstanding  title  in  Charles  Mosher. 
On  the  12th  of  April,  1844,  the  plaintiff  mortgaged  the 
premises  in  question  to  Philemon  Stiles,  to  secure  a  debt  of 
$75 ;  and  on  the  9th  of  May,  1844,  the  plaintiff  executed 
another  mortgage  to  said  Stiles  to  secure  another  debt  of 
$112.  In  1853  both  of  these  mortgages  were  foreclosed,  un- 
der the  statute,  by  advertisement,  in  one  foreclosure  proceed- 
ing, and  sold  to  Charles  Mosher  for  $358.21,  the  affidavit  of 
the  sale  stating  that  he  purchased  for  the  heirs  ,at  law  of 
Philemon  Stiles,  deceased.  In  reply  to  these  facts,  the  plain- 
tiff alleged  that  he  had  paid  both  mortgages  to  Philemon 
Stiles  in  his  lifetime.  To  prove  this  payment  he  offered  him- 
self as  a  witness,  to  which  the  defendant's  counsel  objected, 
on  the  ground  that  the  witness  so  offered  was  the  plaintiff 
in  the  action,  and  that  Philemon  Stiles  being  dead,  the  plain- 
tiff was  not  a  competent  witness  to  prove  the  payment  to  the 
deceased  mortgagee  in  his  lifetime.  The  court  overruled  the 
objection,  and  the  defendant's  counsel  duly  excepted.  The 
witness  then  testified  to  the  payment  of  both  mortgages  to 
said  Philemon  Stiles  in  his  lifetime.  One  of  the  points  now 
made  by  the  defendant's  counsel  is  that  the  justice,  on  the  trial, 
->erred  in  admitting  this  evidence  by  the  plaintiff  as  a  witness. 

Section  399  of  the  code^  as  amended  in  1860,  (Seas.  Laws 
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of  1860,  chn  459,  p.  787,)  after  providing  that  a  party  to  an 
action  or  special  proceeding  &c.  may  be  examined  as  a  wit- 
ness on  liis  own  behalf  or  on  behalf  of  any  other  party,  in 
the  same  manner,  and  subject  to  the  same  rules  of  examina- 
tion as  any  other  witness,  contains  an  exception,  as  follows : 
''^  Except  that  a  party  shall  not  be  examined  against  parties 
who  are  representatives  of  a  deceased  person,  in  respect  to 
any  transactions  had  personally  between  the  deceased  person 
and  the  witness/' 

It  seems  to  me  that  the  case  is  not  within  the  above  ex- 
ception. It  excludes  witnesses  who  are  parties  to  the  action 
from  being  examined  against  parties  who  are  representatives 
of  a  deceased  party,  in  respect  to  transactions  had  person- 
ally between  the  deceased  person  and  the  witness.  But  the 
plaintiff  was  not  examined  against  a  party  who  was  the  rep- 
resentative of  a  deceased  person.  The  defendant  was  the 
party  against  whom  the  plaintiff  was  examined,  and  he  was 
in  no  sense  such  representative.  He  was  in  no  way  connect- 
ed with  the  representative  of  Philemon  Stiles,  deceased,  or 
his  title,  or  that  of  his  administrator.  He  was  an  entire 
stranger  to  the  alleged  titles  of  both  parties,  and  the  evidence 
produced  by  him  was  for  the  purpose  of  showing  an  outstand- 
ing title  merely,  without  in  any  way  connecting  himself 
with  it. 

The  actual  payment  by  the  plaintiff  to  Philemon  Stiles  of 
the  amounts  secured  by  the  mortgages  was  somewhat  seri- 
ously brought  in  question  by  the  evidence,  and  if  the  jury 
had  found  against  the  payment  the  court,  I  think,  would  not 
have  set  the  verdict  aside,  as  being  against  the  weight  of  ev- 
idence on  that  question.  In  order  to  corroborate  his  own  tes- 
timony of  the  payment,  the  plaintiff  gave  evidence,  under 
objection,  of  the  declarations  and  admissions  of  Stiles  in  his 
lifetime,  tending  to  show  part  payment  of  one  or  both  of  the 
mortgages  by  the  plaintiff.  The  ruling  of  the  justice  admit- 
ting this  evidence  was  duly  excepted  to  by  the  defendant's 
counsel. 
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I  was  at  first  inclined  to  think  that  this  evidence  should 
have  been  excluded,  under  the  general  rule  rejecting  hearsay 
evidence;  and  that  it  did  not  come  within  the  exception 
which  allows  evidence  of  the  declarations  &c.  made  by  per- 
sons, since  deceased,  and  against  the  interest  of  the  persona 
making  them,  at  the  time  when  they  were  made.  It  is  now 
well  settled  in  this  state  that  the  declarations  of  a  former 
owner  of  chattels  or  choses  in  action  are  not  within  the  ex- 
ception to  the  general  rule  of  exclusion,  and  consequently 
not  admissible  as  evidence.  There  is  a  series  of  adjudica- 
tions to  that  effect,  from  Eurd  v.  West,  (7  Oowen,  752,)  to 
Toushy  V.  Barry,  (16  N.  T.  Bep.  497;)  most  of  which  are 
collected  in  the  opinion  of  my  brother  Johnson  in  the  present 
case.  Upon  a  careful  examination  of  them  all,  I  find  them, 
without  exception,  to  be  cases  where  the  declarations  o£kred 
were  of  former  owners  of  chattels  or  choses  in  action,  agcdntt 
subsequent  purchasers  or  assignees  far  value.  I  believe 
this  to  be  the  extent  to  which  any  of  the  cases  go ;  and  I  do 
not  feel  authorized  or  inclined  to  extend  the  rule  of  exclu- 
sion in  this  respect,  beyond  what  is  imperatively  required  by 
the  adjudged  cases. 

In  the  cafie  at  bar,  the  evidence  was  given  not  against  a 
subsequent  purchaser  or  assignee  for  value.  The  defendant 
was  in  possession,  so  far  as  the  case  discloses,  without  title 
or  right.  His  defense  was  an  outstanding  title  in  Mosher  or 
the  heirs  of  Stiles,  with  which  title  he  was  in  no  way  ocm- 
nected.  I  am  therefore  of  the  opinion  that  the  evidence  was 
properly  received. 

The  other  rulings  at  the  circuit  were  unobjectionable,  and 
a  new  trial  should  therefore  be  denied. 

Johnson,  J.  The  action  was  ejectment.  After  the  plain- 
tiff had  established  his  title  to  one  undivided  sixth  of  the 
premises,  the  defendant,  for  the  purpose  of  defeating  it,  and 
i|howing  an  outstanding  title  derived  from  the  plaintiff,  proved 
two  mortgages  of  the  same  interest,  from  the  plaintiff,  to 
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Philemon  Stiles,  one  to  secure  the  payment  of  $75,  dated 
12th  April,  1844,  and  another  to  secure  the  payment  of 
$112,  dated  the  9th  of  May,  1844. 

He  further  proved  that  both  these  mortgages,  by  virtue  of 
a  power  contained  in  each,  had  been  foreclosed  by  advertise- 
ment and  sale  pursuant  to  statute,  and  the  premises  bid  off 
by  the  administrator  of  Philemon  Stiles,  the  mortgagee,  de- 
eeased,  for  the  heirs  of  the  intestate,  on  the  13th  of  Octo* 
ber,  1853. 

In  answer  to  this  evidence,  the  plaintiff  gave  evidence 
tending  to  show  that  both  mortgages  had  been  fully  paid  and 
satisfied  to  the  mortgagee,  in  his  lifetime.  The  plaintiff  in 
his  own  behalf  testified  to  the  fact  of  having  made  the  pay- 
ment in  person.  He  then  proved,  by  another  witness,  certain 
admissions  made  by  Stiles,  the  mortgagee,  in  February,  1847, 
as  to  the  amount  then  remaining  due  upon  the  mortgages, 
and  the  amount  which  had  before  that  time  been  paid  there- 
on, and  also  a  promise  to  extend  the  time  of  payment  of  the 
balance  through  the  following  season.  This  evidence  was 
objected  to  by  the  defendant's  counsel,  in  due  time,  and  ad- 
ndtted  by  the  judge,  to  which  ruling  there  was  an  exception. 

The  defendant  did  not  claim  title,  through  these  mort- 
gages, or  through  the  mortgagee,  and  does  not  appear  from 
the  evidence,  in  the  case,  to  have  had  any  interest  in,  or  con- 
nection with,  the  mortgages  or  the  mortgage  debt,  at  any 
time.  The  mortgagee  died  the  year  previous  to  the  foredo- 
sure  of  the  mortgages,  and  the  mortgages  were  forclosed  by 
his  administrator. 

One  exception,  to  the  general  rule,  rejecting  hearsay  evi- 
dence, which  seems  to  be  as  well  established  as  any  rule  of 
evidence  in  the  books  upon  the  subject  of  evidence,  is  that 
of  allowing  declarations  and  entries  made  by  persons  since 
deceased,  and  against  the  interest  of  the  persons  making 
them,  at  the  time  they  were  made.  (Oreenl.  Ev.  §§  147, 
148  to  154,  and  cases  cited  in  notes.  1  Phil.  Ev.  255. 
1  Stark.  Ev.  307,  308,  309.)    In  such  case,  the  objection 
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that  the  testimony  of  the  declarant  is  the  better  evid^noei 
cannot  be  made. 

Our  courts  in  this  state,  however,  have  uniformlj  held  that 
the  admissions  of  a  former  owner  of  chattels,  or  choses  in  ac- 
tion, are  not  admissible,  as  against  a  subsequent  purchaser 
or  assignee,  from  such  owner  for  value,  whether  such  owner 
were  living  or  dead  at  the  time  the  evidence  was  oflfered. 
This  is  the  extent  to  which  the  courts  have  gone,  and  all  the 
cases  are  of  this  character.  (Foster  v.  BealSy  21 N.  T.  B.  247. 
Tausky  v.  Barry,  16  id.  437.  Booth  v.  Swezey,  4  SelcL  276. 
SmUh  V.  WM,  1  Barb.  230.  Paige  v.  Oagwifiy  7  HiU, 
361.  Beach  v.  Wise,  1  id.  612.  Whitaker  v.  Broum,  8 
Wend.  490.  Kent  v.  Walton,  7  id.  256.)  There  are  several 
other  cases,  but  thej  are  all  of  this  description ;  and  no  case 
can  be  found  in  our  reports  carrying  the  rule  of  exclusion,  or 
rather  limiting  the  exception,  beyond  this  precise  point.  And 
even  this  has  been  said  by  several  of  our  judges  to  be  a  de- 
parture from  a  well  established  rule,  and  to  have  carried  the 
doctrine  quite  &x  enough.  (Bronson,  J.  in  Beach  v.  Wise^ 
supra.  Walworth,  Ch.  in  Christie  v.  Bishop,  1  Barb.  Oh. 
B.  115,  116.  Buggies,  Ch.  J.  in  Jermain  v.  Denniston,  2 
8dd.  278.) 

The  defendant,  it  will  be  seen,  is  not  within  this  rule  at 
all.  He  is  not  an  assignee  of  the  mortgage,  nor  a  purchaser 
under  it,  nor  a  purchaser  from  the  mortgagee.'  His  title  is  in 
no  way  whatever  connected  with  the  mortgage,  and  these  deo* 
larations  were  not  given  to  defeat  the  defendant's  title,  but 
to  prevent  the  defendant  from  defeating  the  plaintiff's.  Had 
the  defendant  been  an  assignee  of  the  mortgage,  or  a  purchaser 
at  the  mortgage  sale,  the  objection  to  the  evidence  would  have 
come  precisely  within  Tousley  v.  Barry  and  Booth  v.  Bwe- 
uey.  But  he  stands  in  no  such  situation,  and,  it  seems  to 
me,  most  clearly  is  not  entitled  to  the  benefit  of  that  rule, 
except  as  a  shield  to  any  title  he  may  have  derived  through 
the  mortgage. 

It  is  insisted  by  the  plaintiff's  counsel  that  to  render  such 
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admissions  competent,  in  any  case,  they  must  be  made  by 
some  person  through  whom  the  plaintiff  claims  by  represent* 
ation.  This  has  been  said,  in  some  of  the  cases  above  refer- 
red to,  though  it  has  never  been  so  adjudged  in  any  case 
where  the  question  was  directly  before  the  court.  It  cannot  , 
be  said,  perhaps,  strictly  that  the  plaintiff  does  claim  by  rep- 
resentation through  Btiles,  the  mortgagee ;  and  yet  in  one 
sense  he  does  so,  and  which,  as  it  seems  to  me,  fairly  brings 
him  within  the  spirit  of  the  rule.  The  defendant  claimed, 
and  undertook  to  show,  that  the  plaintiff  had  completely 
alienated  his  title,  by  means  of  the  mortgage,  and  that  such 
title  was  then  vested  in  a  third  person.  The  plaintiff,  to  meet 
this,  sought  tb  show  that,  before  the  sale  under  the  mortgage, 
he  had,  by  means  of  the  defeasance  therein,-  reclaimed,  and 
still  held,  whatever  right  had  been  conveyed  to  Stiles  by 
such  mortgage,  and  had  completely  extinguished  it  It  was 
to  show  that  he  then  held  and  represented  that  right.  And, 
inasmuch  as  this  evidence  did  not  assail,  or  affect  in  any  de- 
gree the  defendant's  title,  if  he  had  any,  or  his  right  of  pos- 
session, I  do  not  see  that  any  rule  of  evidence  was  infiringed 
by  the  admission  of  Stiles'  declarations. 

The  admission  of  the  testimony  of  the  plaintiff  as  to  the 
payments,  made  by  him  to  Stiles,  was  also  excepted  to,  and 
tiie  exception  is  insisted  upon  here.  But  it  seems  to  me  to 
be  clearly  without  any  foundation.  He  was  a  competent  wit- 
ness in  his  own  behalf,  and  the  defendant  was  not4he  repre- 
sentative of  a  deceased  party. 

I  am  of  the  opinion,  therefore,  that  the  judgment  should 
be  affirmed. 

E.  Dabwik  Smith,  J.  concurred. 

Judgment  affirmed. 

[MovBOB  Gbhbbal  TbbXi  Septambar  1,  1862.    WtBe$,  B.  Dwrwin  SmUK    ' 
sod  JMniofi,  Jw tioes.] 
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Where  a  chattel  mortgage  recites  a  present  absolute  indebtedness  on  the  part 
of  the  mortgagor,  and  is  conditioned  for  the  payment  of  that,  at  a  partica- 
lar  time,  and  nothing  else,  parol  evidence  is  not  admissible  to  show  that 
the  object  and  pnrpoee  of  the  mortgage  was  to  secnre  the  mortgagee  for 
his  contingent  liability  as  indorser  of  the  mortgagor's  notes,  thereafter  to 
be  made. 

APPEAL  from  a  judgmeiit  entered  upon  the  report  of  a 
referee.  The  action  was  brought  against  Alexander 
Bahoock  to  recover  damages  against  him  for  forcibly  and 
wrongfully  taking  from  the  possession  of  the  plaintiff,  and 
carrying  away,  certain  personal  property.  The  plaintiff 
claimed  the  property  by  virtue  of  a  chattel  mortgage,  exe* 
euted  by  one  Thomas  Youngs  on  the  6th  of  February,  1856, 
to  the  plaintiff,  reciting  a  present  indebtedness  of  $1000,  as 
for  money  advanced  by  the  plaintiff  to  Youngs.  The  mort* 
gage  was  conditioned  for  the  payment  of  the  $1000  in  six 
months  from  the  date  thereof,  and  contained  a  promise  on 
the  part  of  the  mortgagor  to  pay  it.  It  also  authorized  a 
sale  of  the  property,  in  case  of  the  non-payment  of  the  debt 
at  the  time  specified.  The  defendant  justified  the  taking  of 
the  property  as  sheriff  of  the  county  of  Monroe,  under  and 
by  virtue  of  executions  issued  to  him  against  the  property 
of  Youngs.  Upon  the  trial,  the  plaintiff  rested  his  case 
upon  the  statements  contained  in  the  mortgage,  as  to  indebt-* 
edness.  The  defendant  gave  evidence  tending  to  prove  that 
there  was  no  indebtedness  from  Youngs  to  the  plaintiff; 
whereupon  the  plaintiff  testified  that  he  indorsed  Youngs' 
note  of  $1000  at  four  or  six  months,  to  assist  him  in  raising 
money ;  that  the  $1000  note  was  not  used,  but  was  subse- 
quently given  up,  and  two  other  notes,  made  by  Youngs,  for 
$500  each,  dated  February  18,  1856,  were  indorsed  by  the 
plaintiff,  in  its  stead,  and  afterwards,  at  maturity,  paid  by 
him.  The  plaintiff  was  then  asked  by  his  counsel  the  fol- 
lowing question:  '^Did  you  indorse  the  two  $500  notes, 
relying  on  the  security  of  this  chattel  mortgage  ?"    Th^  de- 
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fendant  objected  to  this  questiony  on  the  ground  that  it  was 
incompetent  and  leading.  The  objection  was  overruled.  The 
defendant  requested  the  referee  to  find  that  the  plaintiff's 
demand,  on  the  notes,  was  not  embraced  in  the  mortgage. 
He  declined  so  to  find,  and  the  defendant  excepted.  The 
referee  found  as  facts  the  execution  and  filing  of  the  chattel 
mortgage;  that  Youngs  was  a  flour  dealer  in  the  city  of 
Bochester,  and  that  the  plaintiff  had  his  office  in  the  same 
building  with  Youngs'  store^  in  the  second  story  thereof; 
that  the  articles  embraced  in  the  mortgage  were  used  by 
Youngs  in  carrying  on  his  business,  before  and  after  the  ex- 
ecution of  the  mortgage,  and  were  necessary  for  that  pur- 
pose ;  that  on  or  about  the  21st  of  June,  1856,  the  plaintiff, 
deeming  the  property  to  be  unsafe  in  consequence  of  judg- 
ments being  about  to  be  obtained  against  Youngs,  seized  the 
property  by  virtue  of  the  mortgage,  removing  a  part  to  his 
office,  and  leaving  some  that  could  not  readily  be  removed, 
in  the  store  of  Youngs ;  that  at  the  time  the  mortgage  was 
executed,  Youngs  was  indebted  to  the  plaintiff  in  the  sum 
of  $600  or  $700  which  the  latter  had  paid  upon  drafts  ac- 
cepted for  the  accommodation  of  Youngs ;  that  Youngs  then 
made  a  note  for  $1000,  payable  to  the  order  of  the  plaintiff, 
which  was  indorsed  by  the  latter,  and  delivered  to  Youngs, 
to  enable  him  to  raise  money  for  his  own  benefit,  and  with 
the  proceeds  thereof  to  pay  the  debt  for  the  money  so  ad- 
vanced by  the  plaintiff  for  his  benefit ;  that  Youngs  being 
unable  to  negotiate  that  note,  on  the  18th  of  February, 
1856,  he  made  two  other  notes,  for  $500  each,  dated  on  that 
day,  and  payable  to  the  order  of  the  plaintiff,  in  lieu  of  the 
$1000  note,  which  was  destroyed.  One  of  said  notes  was 
payable  in  three  and  the  other  in  four  months  from  date, 
with  interest,  and  both  were  indorsed  by  the  plaintiff  and 
delivered  to  Youngs,  who  negotiated  the  same,  and  with  the 
proceeds,  or  a  part  thereof,  paid  the  plaintiff  the  money  so 
advanced  by  him  as  first  above  mentioned ;  that  it  was  the 
purpose  of  the  parties,  by  said  mortage,  to  secure  the  plain- 
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tiff  for  the  indoniemeiit  of  the  $1000  note,  and  of  any  other 
that  might  be  Bubstituted  for  it ;  that  both  of  said  notes 
were  subsequently,  and  after  they  matured,  paid  by  the 
plaintiff;  that  the  mortgage  was  executed  in  good  faith  and 
for  a  valuable  consideration,  without  any  intent  to  defraud 
the  creditors  of  the  mortgagor ;  that  the  judgments  men* 
tioned  in  .the  defendant's  answer  were  obtained,  and  execu- 
tions thereon  issued  to  the  defendant  as  sheriff,  who,  by  vir- 
tue thereof,  seized  the  property  in  question,  and  sold  the 
same  at  public  auction ;  that  the  sheriff,  at  the  time  of  the 
levy,  was  informed  of  the  claim  of  the  plaintiff,  under  his 
mortgage;  and  that  the  value  of  the  property  was  $291. 
He  also  found  that  the  debts  for  which  the  judgments  were 
recovered  were  contracted  before  the  chattel  mortgage  was 
executed. 

The  referee  found,  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  recover  that  amount,  in  this  action,  with 
interest 

The  original  defendant,  Alexander  Babcock,  having  died 
since  the  trial,  the  action  was  ordered  to  be  continued  against 
his  administrators,  the  present  defendants;  who  appealed 
from  the  judgment  entered  upon  the  report  of  the  referee. 

Geo.  F.  Dan/orth,  for  the  appellant, 

J.  L.  Anglcj  for  the  respondent. 

By  the  Court  J  Wkllss,  J.  The  principal  question  in-* 
volved  in  this  case  is,  whether  it  was  competent  for  the 
plaintiff  to  show  that  the  object  and  purpose  of  the  chattel 
mortgage  was  to  secure  him  for  his  indorsements  of  the  notes 
of  Youngs,  as  stated  in  the  report  of  the  referee.  The 
mortgage  expressed  no  such  purpose,  and  no  one  would  con- 
jecture, from  its  language,  that  such  was  its  object  or  design. 
By  the  plain  import  of  its  terms,  it  was  given  to  secure  the 
payment  of  an  existing  absolute  indebtedness  of  $1000,  due 
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ftt  the  time,  from  Youngs  to  the  plaintiff.  The  evidence 
shows,  and  the  referee  finds,  that  at  the  time  of  the  execu- 
tion of  the  mortgage,  Youngs  owed  the  plaintiff  six  or  seven 
hundred  dollars,  which  the  latter  had  paid  upon  drafts  ac- 
cepted for  the  accommodation  of  Youngs,  but  which  indeht- 
ness  was  paid  by  him  a  few  days  after  the  execution  of  the 
mortgage,  and  before  the  morl^aged  property  was  taken  by 
the  plaintiff,  under  the  mortgage. 

The  objection  urged  on  the  part  of  the  defendant  is,  that  the 
evidence  of  the  purpose  to  secure  the  plaintiff  for  such  indorse- 
ments was  changing  the  legal  effect  of  the  mortgage  from  what 
it  plainly  imported  on  its  face,  which  was  to  pay  an  existing 
absolute  indebtedness  to  the  plaintiff,  and  turning  it  into  a 
security  against  the  plaintiff's  contingent  liability  as  an  in- 
dorser,  and  contradicting  the  express  terms  of  the  instrument, 
which  recited  a  present  absolute  indebtedness,  and  purported 
to  secure  its  payment  at  a  particular  time  and  nothing  else. 

I  have  come  to  the  conclusion,  with  some  hesitation,  that 
this  cannot  be  done.  If  the  condition  of  the  mortgage  had 
been  to  pay  the  indorsed  notes,  or  any  others  to  be  indorsed 
by  the  plaintiff  for  the  accommodation  of  Youngs,  it  would 
hardly  be  contended  that  it  was  competent  to  prove  a  parol 
agreement  between  the  parties  to  the  mortgage,  at  the  time 
it  was  made,  that  it  was  intended  to  secure  a  present  absolute 
indebtedness  of  Youngs  to  the  plaintiff.  (  Walker  ▼.  Paine^ 
31  Barb.  213-227.)  And  if  that  could  not  be  done,  it  is 
difficult  to  see  upon  what  principle  the  mortgagee  should  be 
permitted  to  show,  when  the  condition  was  for  the  payment 
of  a  specified  sum  of  money  absolutely  at  a  particular  time, 
and  for  nothing  else,  that  the  intention  of  the  parties  was  to 
secure  him  for  contingent  liabilities  on  indorsements  there- 
after to  be  made. 

The  counsel  for  the  respective  parties  have  referred  us  to 
quite  a  number  of  adjudged  cases,  which  are  claimed  to  bear 
upon  this  question.  I  have  examined  them  all  carefrilly,  and 
ML  to  find  that  harmony  among  them  which  is  desirable. 


M027BOE-SEPTEMBEB,  18ea  269 

McKioster  «.  Babcock. 

Borne  of  them,  and  I  think  the  largest  number,  relate  to  mort* 
gages  of  real  estate  and  judgments,  given  for  the  purpose  of 
security  for  future  indorsements  and  accommodation  liabil- 
ities of  the  mortgagees  and  plaintiffs.  Some  of  them  have 
no  application  to  the  question,  and  there  are  scarcely  any  of 
them  that  may  not  be  easily  distinguished  in  principle  from 
the  case  before  us.  I  shall  not  spend  time  to  consider  them 
particularly,  here.  I  think  it  may  be  truly  said  that  the 
question  is  not  a  settled  one,  upon  authority.  Chattel  mort- 
gages belong  to  a  class  of  securities  which  the  law  r^ards 
with  suspicion,  on  account  of  the  facility  they  afford  for  the 
perpetration  of  frauds;  and  the  legislature  has  established 
guards  about  them,  and  stringent  rules  which  the  common 
law  failed  to  provide,  with  a  view  to  prevent  resort  being 
had  to  them  for  dishonest  and  fraudulent  purposes.  The 
statute  requires  them  to  be  filed  and  registered,  in  order  to 
be  effectual  against  creditors  and  purchasers ;  declares  that 
they  shall  be  presumed  fraudulent  and  void,  against  cred- 
itors and  purchasers,  unless  accompanied  by  an  immediate 
delivery  and  be  followed  by  an  actual  and  continued  change 
of  possession,  &c. ;  and  the  omission  in  respect  to  the  deliv- 
ery to  and  continuance  of  the  possession  by  the  mortgagee  is 
declared  to  be  conclusive  evidence  of  fraud,  unless  it  is  made 
to  appear  on  the  part  of  the  person  claiming  under  the  mort- 
gage that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud,  &c. 

In  this  case  there  was  not  an  immediate  delivery  of  the 
property  to  the  plaintiff,  and  hence  it  was  incumbent  upon 
him  to  make  it  appear  that  the  mortgage  was  made  in  good 
faith  and  without  an  intent  to  defraud.  In  doing  so,  he  of 
course  was  under  the  necessity  of  showing  what  the  mort* 
gage  was  given  for,  or,  in  other  words,  what  was  the  consid- 
eration for  giving  it.  The  evidence  he  gave  showed  an 
entirely  different  consideration  from  that  which  the  mortgage 
itself  declared  to  be  the  true  one,  and  that  what  the  parties  had 
made  it  to  say,  was  a  falsehood.    Creditors  and  subsequent 
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parchaseTB  are,  by  the  spirit  of  the  statutes  referred  to,  en- 
titled to  have  the  truth  made  public,  in  cases  where  posses- 
sion of  the  goods  is  not  immediately  delivered,  by  the  filing 
of  the  mortgage  in  the  offices  designated  by  the  statute.  They 
would  be  deceived  by  the  filing  of  a  mortgage  purporting  to 
secure  an  absolute  specified  indebtedness  payable  at  a  partic- 
ular time,  if  the  mortgagee  is  to  be  permitted  to  show  that 
the  mortgage  had  spoken  falsely,  and  that  a  secret  agreement 
had  been  made  between  him  and  the  mortgagor,  at  the  time 
it  was  given,  as  to  its  purpose  and  object,  to  which  no  allu- 
sion whatever  had  been  made  in  the  instrument.  It  is  fair 
to  presume  that  the  defendant  prepared  his  defense  upon  the 
supposition  that  the  mortgage  which  he  had  found  on  file 
expressed  the  object  and  purpose  of  its  being,  truly ;  and  he 
was  liable  to  be  taken  by  surprise  by  evidence  showing  a  pur- 
pose and  object  entirely  different.  To  sanction  such  a  prac- 
tice would  open  the  door  to  fraud  and  deception,  and  in  my 
opinion  it  should  not  be  allowed. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Ordered  accordingly. 

[MovBOK  GBiTBftAi.  Tbbx,  September  1, 1862.    Jchnson,  J,  C,  SmUh  and 
ir«ZZM,  Juaticef.] 


M8a470 

y^%Qi  Harpendinq  v$,  Shokmakkb. 

The  opinione  of  wltnenei,  properly  quallfled  to  speak  npon  the  nibject,  are 
competent  evidence  to  aid  in  establiKbing  bow  much  or  wbat  proportion  of 
tbe  grain  was  left  upon  tbe  straw,  by  a  tenant,  after  tbresbing  bnckwbeat. 

Tboa  wbere,  in  an  action  by  a  landlord,  against  bis  tenant,  to  wbom  be  bad 
leased  a  farm  on  sbares,  to  recover  damages  for  a  waste  of  crops,  &e.  the 
issue  was  wbether  tbe  defendant,  in  securing  and  tbresbing  tbe  crops,  bad 
performed 'tbe  labor  in  sucb  a  negligent,  unskillfal  and  unworkmanlike 
manner  tbat  sucb  crops,  or  a  portion  thereof,  bad  been  lost,  a  witness,  after 
having  stated  that  be  had  owned  a  farm,  and  bad  been  a  ikrmer ;  that  there 
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were  126  bneheb  of  bnckwheat  after  it  was  threshed ;  that  he  had  ezamiDed 
the  straw,  and  that  he  thought  it  was  not  threshed  clean,  6lc.,  was  asked, 
*'  How  mnch  less  bnckwheat  was  there,  than  there  would  have  been  if  the 
same  had  been  properly  threshed  t"  H  was  held  that  the  question  waa 
proper,  and  that  the  answer  to  it  was  improperly  exclnded. 

Under  a  complaint  containing  a  count  for  an  indebtedness  fN»n  the  defendant 
to  the  plaintiff,  for  hay,  com  and  other  property  sold  and  deliTered  by  the 
plaintiff  to  the  defendant,  at  his  request,  and  for  money  had  and  received, 
the  plaintiff  offered  to  prove  a  tortious  taking,  the  sale  of  the  property,  and 
the  receipt  of  the  money  by  the  defendant,  and  to  waive  the  tort,  and  go 
for  the  money  had  and  recoiled,  or  for  the  raloe  of  the  hay  and  the  com, 
as  for  goods  sold  and  delivered,  fftld  that  the  plaintiff  should  have  been 
allowed  to  prove  the  conversion  of  his  hay  and  com,  by  the  defendant,  and 
the  receipt  of  the  money  therefor. 

The  receipt  of  the  money,  by  the  defendant,  to  the  plaintiff's  use,  it  the  Ikct 
which  constitutes  the  cause  of  action,  in  such  a  case. 

Mere  speculative  opinions  are  not  competent  evidence,  unless  in  the  case  of 
experts. 

In  respect  to  unprofessional  persons,  opinions,  to  be  competent  evidence,  must 
be  such  aa  to  constitute,  in  some  degree,  knowledge  of  existing  facts. 

f[IS  was  an  appeal  from  the  county  court  of  Yates  county, 
affirming  the  judgment  of  a  justice's  court.  The  action 
was  brought  to  recover,  (1.)  For  a  breach  of  a  contract  en- 
tered into  between  the  parties  for  the  working  of  a  farm  of 
the  plaintiff's  by  the  defendant  on  shares,  claiming  that  the 
defendant  did  the  work  and  labor  in  so  negligent,  unskillful 
and  unworkmanlike  a  manner  that  the  crops  were  lost,  in** 
jured  and  destroyed.  (2.)  To  recover  for  the  sale  of  goods, 
wares  and  merchandise  by  the  plaintiff  to  the  defendant. 
(3.)  For  and  on  account  of  moneys  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff.  (4)  For  the  use  and 
occupation  of  certain  premises,  and  the  pasturage  of  cattle, 
&c.  by  the  plaintiff  for  the  defendant.  The  answer  put  in 
issue  the  allegations  of  the  complaint,  and  alleged  that  the 
piaintiff  was  indebted  to  the  defendant  for  work  and  labor, 
money,  grain,  &c.  The  cause  was  tried  by  a  jury.  The 
plaintiff  offered  to  prove  that  the  defendant  took  a  stack  of 
hay  belonging  to  the  plaintiff,  and  sold  the  same,  and  con- 
verted the  money  received  therefor  to  his  own  use,  and  to 
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waive  the  tort  and  charge  for  money  had  and  received,  or 
goods  sold  and  delivered.  The  defendant  objected  to  the 
evidence,  on  the  ground  that  no  such  cause  of  action  was 
stated  in  the  complaint,  and  it  was  excluded  by  the  justice. 
The  jury  found  a  verdict  for  the  defendant  for  $62.72,  upon 
which  judgment  was  rendered  by  the  justice,  with  $5  costs. 
The  Yates  county  court  affirmed  the  judgment,  and  the 
plaintiff  appealed  to  this  court.  Two  grounds  for  reversal 
were  insisted  on  by  the  appellant,  viz :  1st.  That  the  justice 
erred  in  rejecting  the  opinion  of  the  witness  as  to  the  quan- 
tity of  buckwheat  left  in  the  straw.  2d.  That  the  justice 
erred  in  refusing  to  allovr  the  plaintiff  to  change  his  cause 
of  action,  on  the  trial,  from  assumpsit  to  tort,  or  in  not  per- 
mitting him  to  prove  a  cause  of  action  not  embraced  in  his 
complaint 

Chas.  8.  Bakery  for  the  appellant.  I.  The  justice  erred 
in  refusing  to  allow  the  plaintiff  to  answer  the  question, 
^*  How  much  less  buckwheat  was  there  than  if  the  same  had 
been  properly  threshed  ?"  The  question  was  objected  to  by  the 
defendant.  1st.  Upon  the  ground  that  it  calls  for  the  opinion 
of  the  witness.  2d.  That  the  witness  was  not  competent  to 
give  an  opinion.  The  answer  to  the  question  only  requireil 
of  the  witness  the  statement  of  a  fact,  and  is  not  obnoxious 
to  any  objection  that  can  be  raised.  If  he  knew  how  much 
there  was  he  could  say  so,  if  not  he  could  say  he  could  not 
tell.  As  to  the  second  objection,  the  witness  had  clearly 
stated  facts  sufficient,  if  it  was  competent  to  express  an  opin- 
ion at  all,  to  come  within  the  rule.  (  Van  Deusen  v.  Youngy 
29  Barb.  19,  20,  21,  opinion  of  Hogehoomy  J.  6vb,  IV. 
PuUman  v.  Corning y  5  JSeldeny  94,  opinion  o/Johnsony  J.) 
As  to  the  first  objection,  we  claim  it  is  untenable,  and  cann#t 
be  sustained  either  upon  principle  or  authority.  The  general 
rule  upon  this  subject,  that  a  witness  cannot  in  general  be 
allowed  to  testify  to  opinions  as  distinguished  from  facts,  is 
not  denied ;  but  we  claim  that,  like  all  other  general  rulesi 
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it  has  its  exceptions^  and  those  too  as  well  settled  as  the  role 
itself.  Among  them  are,  (1.)  Experts  are  permitted  to  ex- 
press opinions.  (2.)  Opinions  are  received  ex  necessitcxte 
where,  from  the  nature  of  the  subject  to  be  investigated,  it 
cannot  so  be  described  in  language  as  to  enable  persons  not 
eye  witnesses  to  form  an  accurate  judgment  in  regard  to  it. 
(3.)  They  are  received  on  the  ground  of  the  superior  advan- 
tages which  a  personal  observation  of  the  facts  afford.  (Rock- 
ester  and  Syracuse  JR.  B.  Co.  v.  Budlong,  10  How.  Pr.  B. 
289.  De  Witt  v.  Barly,  17  N.  Y.  Bep.  340,  342.  Clark  v. 
Bairdy  5  Selden,  183,  196.)  To  the  2d  and  3d  exceptions 
to  the  rule  belong  opinions  in  regard- to  the  handwriting  of  a 
party ;  the  value  of  a  domestic  animal,  (5  DeniOy  84 ;  22 
Barb.  136;  Id.  652;  29  id.  19,  20,  21,  and  cases  cited;) 
the  capacity  or  state  of  mind  of  a  testator  at  the  time  of 
making  a  will ;  the  amount  of  injury  a  certain  field  has  sus- 
tained by  reason  of  animals  trespassing  on  the  same,  and 
other  cases  of  like  character.  Judge  Selden  well  remarks,  in 
delivering  the  opinion  in  the  case  of  De  Witt  r.'Barlyy  (17 
N.  Y.  Bep.  340,)  "  The  class  of  cases  referred  to  is  very 
extensive.  It  embraces  questions  of  handwriting,  and  of 
the  identity  of  persons  and  of  things  as  well  as  of  value." 
(3.)  The  next  question  to  be  considered  is,  did- the  question 
in  this  case  come  within  the  exceptions  stated  ?  In  other 
words,  could  the  plaintiff  so  describe  in  language  the  stack 
of  straw,  its  appearance,  the  manner  of  threshing  it,  and  its 
condition,  as  that  persons  not  eye  witnesses  (the  jury)  could 
form  a^  accurate  a  judgment  in  regard  to  the  quantity  of 
buckwheat  left  in  the  straw,  by  means  of  improperly  thresh- 
ing it,  as  the  witness  ?  The  bare  statement  of  the  question, 
it  seems  to  me,  suggests  the  answer,  that  the  jury,  or  any  other 
person  who  had  not  seen  the  stack  and  buckwheat,  could  not. 
It  would  be  beyond  the  reach  of  any  person,  whatever  might 
be  his  powers  of  language  or  description,  to  describe  to  a  jury, 
or  any  other  person,  aU  the  facts  and  matters  connected  with 
the  stack  of  buckwheat  and  the  threshing  of  it,  so  they  could 
Vol.  XXXVII.  18 
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understand  as  welbas  the  witness  how  much  buckwheat  was 
left  unthreshed  and  wasted.  A  personal  observation  gives  to 
the  person  ideas  and  impressions  which  are  incapable  of  being 
described  in  language,  and  also  facilities  for  the  estimation  of 
quantity,  quality  or  injury,  that  no  language  or  power  which 
the  witness  might  have  can  adequately  describe  to  another. 
This  is  the  foundation  for  the  reason  of  the  exceptions  to  the 
general  rule.  What  next  was  necessary  for  the  courts  to  do, 
after  the  necessity  of  the  exception  was  established,  was  to 
make  some  rule  or  precedent  whereby  the  province  of  the 
jury  should  not  be  invaded  by  allowing  the  opinion  of  a  wit- 
ness upon  questions  of  fact  to  control  their  judgment.  A 
rule  was  adopted  immediately,  which  removed  every  obstacle 
which  might  otherwise  have  caused  difficulty,  viz :  In  this 
class  of  cases  the  witness  shall  first  state  and  detail  to  the 
jury  all  the  facts  and  circumstances  connected  with  the 
subject  that  he  is  able,  before  stating  his  conclusions  or  opin- 
ions. Why?  There  were  two  good  reasons  for  the  rule: 
1st.  It  would  render  the  rule  the  same  as  in  cases  where  ex- 
perts are  allowed  to  express  opinions,  they  first  being  com- 
pelled to  state  the  facts  before  giving  their  conclusions. 
2d.  Because,  by  adopting  this  rule,  it  would  be  impossible 
for  the  witness  to  invade  the  province  of  the  jury ;  for,  after 
detailing  the  facts,  the  jury  €tre  not  bound  by  the  opinion  of 
the  witness  solely,  but  have  all  the  materials  necessary  for 
the  formation  of  an  independent  judgment.  {See  Bockester 
and  Syracuse  R.  B.  Co.  v.  Endlong,  (10  How.  294.)  The 
witness  says :  "I  can't  describe  the  appearance  of  thp buck- 
wheat ;  it  did  not  get  ripe,  because  it  was  hurt  by  the  frost ; 
Shoemaker  threshed  it ;  I  don't  think  it  was  threshed  clean ; 
I  looked  at  the  straw ;  there  was  a  good  deal  of  buckwheat 
left  in  it;  there  was -about  126  bushels  of  it  in  all;  some 
looked  as  if  it  had  not  been  threshed  at  all;  some  was 
threshed  clean ;  I  have  owned  a  farm  and  have  been  a  farmer 
seven  or  eight  years;  I  am  a  merchant  by  occupation." 
Facts  confessedly  sufficient  to  warrant  the  inquiry  made. 
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The  weight  of  the  evidence  is  left  with  the  jury.  The  closer 
examination  the  witness  gave  to  the  subject,  the  more  weight 
his  conclusions  would  have.  (Opinion  of  Selden,  «7.,  Boch. 
and  Syr.  R,  R,  Co.  v.  Budlong,  10  How.  294)  It  does  not 
go  so  much  to  his  competency  to  testify  in  relation  to  the 
matter.  It  would  be  preposterous  to  say  that  the  jury  could 
determine,  as  well  as  the  witness  who  had  seen  the  whole 
matter,  how  much  buckwheat  was  wasted.  This  is  only  ap- 
plying the  rule,  ^'  that  the  best  evidence  of  which  the  case  in 
its  nature  is  susceptible,  must  always  be  produced."  (1  Oreevd. 
Ev.  7th  ed.  68,  §  50.)  (4.)  The  leading  cases  that  might  seem 
to  conflict  with  the  positions  taken,  are  discussed  by  the  . 
county  judge,  who  has  conclusively  shown  that  none  of  them 
conflict  in  any  view  with  the  positions  taken,  except  Cook  v. 
Brockway,  (21  Barb.  331.)  The  learned  judge  does  not 
concur  with  the  conclusions  at  which  the  court  arrived  in 
that  case,  but  follows  it  on  the  ground  of  stare  decisis.  It 
is  submitted  that  the  question  presented  in  the  case  of  Cook 
V.  Brockway  is  not  precisely  in  point,  or  in  conflict  with  the 
positions  taken.  In  that  case  the  question  involved  an  an- 
swer that  required  an  expression  of  an  opinion  of  the  witness 
in  part  founded  upon  the  acts  or  opinions  of  the  defendant  in 
the  case.  From  a  statement  of  the  facts  in  the  opinion  of 
the  court  this  will  be  apparent.  "  A  witness  testified  that 
he  exaniined  the  chafif  and  straw  and  found  wheat  among 
them — some  28  or  30  kernels  in  a  handful  of  chaff.  He  was 
then  asked  how  much  wheat  was  wasted  by  the  defendant  in 
threshing  648  busheU  of  wheat,  according  to  the  defendant's 
tally  of  the  plaintiff's  wheat  ?"  The  witness  was^  by  the 
form  of  the  question,  asked  to  state  his  opinion  by  basing  the 
same  upon  the  fact  of  the  defendant's  tally  of  the  wheat,  and 
that  there  was  648  bushels,  as  well  ds  the  examination  he 
had  given.  In  other  words,  the  question  would  have  been 
the  same  as  if  the  defendant  had  been  sworn,  and  testified 
he  threshed  648  bushels,  and  then  the  witness  had  been  ' 
called  upon  the  stand,  and  this  question  put :    You  hare 
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heard  the  defendant  sworn ;  now^  from  what  he  testifies  to  as 
regards  the  number  of  bushels  threshed,  and  jour  examina- 
tion made^  how  much  wheat  was  wasted  ?  This  does  not  come 
within  the  exceptions  to  the  general  rule.  It  falls  within  the 
rule  laid  down  in  Paige  v.  Hazard,  (5  Hilly  603.)  Experts 
are  only  allowed  to  state  opinions  upon  facts  sworn  toby 
other  witnesses.  I  am  the  more  inclined  to  believe  this  was 
the  understanding  of  the  learned  judge  who  delivered  the 
opinion  of  the  court  in  that  case,  from  the  tenor  of  the  opin- 
ion and  the  cases  cited  therein  by  him.  The  answer  to  the 
question  as  regarded  the  quantity  of  wheat,  involved  a  mat- 
ter the  witness  confessedly  knew  nothing  about;  he  only 
derived  it  from  the  defendant's  assertion.  The  question  pre- 
sented does  not  come  within  the  general  rule,  or  any  of  its 
exceptions.  Were  the  case  in  point,  it  cannot  be  binding  on 
this  court,  if  it  is  in  conflict  with  principle  and  authority. 

II.  The  justice  erred  in  refusing  to  allow  the  plaintiff  to 
show  ^^  that  the  defendant  took  a  stack  of  hay  belonging  to 
the  plaintiff  and  sold  the  same,  and  converted  the  money 
received  therefor  to  his  own  use,  and  waive  the  tort,  and 
charge  for  money  had  and  received,  or  goods  sold  and  deliv- 
ered." It  was  objected  to  by  the  defendant,  upon  the  trial, 
^^  that  no  such  a  cause  of  action  is  stated  in  the  complaint." 
(1.)  It  is  as  well  settled  a  rule  as  any  that  has  ever  been  ad- 
judicated, "that  when  property  has  been  wrongfully  taken 
from  the  owner  and  sold  by  the  wrongdoer,  the  owner  may 
waive  the  tort  and  affirm  the  sale,  and  maintain  an  action 
against  the  wrongdoer  for  the  price  of  it,  as  for  money  had 
and  received  by  him  to  the  owner's  use."  (Cowen's  Tr,  120, 
§  306, 4^A  ed.  Schroeppel  v.  Corning ,  opinion  ofPaige,  c7., 
2  8eld,  112.  Putnam  v.  Wise,  1  Hill,  235,  240,  note  a.  Ber- 
ly  V.  Taylor  J  5  id.  577,  583,  584,  note  a.  Oummings  v. 
Vorce,  3  id.  288,  note  a.  Oshorn,  adm'x  &c.  v.  Belly  5  Be- 
nioy  370.  1  Chit.  PI.  600,  607,  note  g.y  9th  Am.  from  6th 
Lon.  ed.  Cobb  v.  Bows,  6  Seld,  335  ;  opinion  ofBrovm,  J. 
341.    ^Gretnl.Ev.lthed.%%\Yly\2^.    McKnight  y.  Bun- 
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lop,  4  Barb.  36.  Both  v.  Palmer,  27  id.  652.  Eenry  v. 
Marvin,  3  i?.  D.  Smith's  Sep.  71,  75.)  In  McKnight  v. 
Dunlop,  {supra  at  page  42,)  Justice  Paige  says :  '^  The  ex- 
tent of  the  doctrine  of  waiving  the  tort  and  bringing  assumpsit, 
where  goods  have  been  tortiously  taken,  seems  to  be  con- 
fined to  the  case  of  a  sale  of  the  goods  by  the  wrongdoer, 
when  dovbtless  the  owner  may  waive  the  tort  and  have  an 
action  for  money  had  and  received  for  the  proceeds."  The 
offer  of  the  plaintiff  was  right,  within  the  rule.  It  vras,  that 
the  defendant  took,  sold  and  received  the  money.  (2.)  It 
was  urged  on  the  argument  of  this  question  in  the  court  be- 
low, that  the  complaint  should  have  stated  the  facts  of  the 
taking,  sale  and  conversion  of  the  property,  and  then  by  an 
allegation  waived  the  tort,  and  claimed  damages  in  assump- 
sit. In  this  reasoning  I  cannot  concur.  (See  opinion  of 
Hogeboom,  J.  in  Both  v.  Palmer,  27  Barb.  656,  sttb.  4.)  It 
is  a  departure  from  established  precedents  in  such  cases.  By 
section  142  of  the  code,  sub.  2,  ^^  The  complaint  shall  con- 
tain a  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition."  Another 
rule  is,  '^  That  facts,  and  not  the  evidence  upon  which  they 
are  founded,  must  be  set  forth."  (Allen  y.  Patterson,  3  Sel, 
478,  opinion  of  Jewett,  J.  Patterson  v.  Taylor,  8  Barb. 
250.)  Again:  ^^ Facts  should  be  stated  according  to  their 
legal  effect."  (Pattison  v.  Taylor,  supra,  opinion  of  Hand, 
J.  252.  Coggill  v.  Am.  Ex.  Bk.,  1  Comst.  117,  opinion  of 
Bronson,  J.  Boyce  v.  Brotvn,  7  Barb.  85,  opinion  of 
Hand,  J.  Stewart  v.  Travis,  10  Howards  Pr.  Bep.  153.) 
(3.)  Apply  the  foregoing  rules  to  this  question.  To  have 
stated  that  the  defendant  took  the  stack  of  hay  that  belonged 
to  the  plaintiff,  sold  it  to  A.,  received  so  much  money  for  it ; 
that  the  plaintiff  requested  of  the  defendant  the  payment  of 
it,  which  the  defendant  refused ;  that  therefore  the  plaintiff 
waives  the  tort,  and  demands  judgment  for  so  much  money 
had  and  received,  &q.,  would  only  be  detailing  the  evidence 
that  went  to  form  the  facts  which,  pleaded  according  to  their 
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legal  effect;  were  that  the  defendant  had  received  so  mncli 
money  that  was  due  and  owing  to  the  plaintiff^  and  a  refusal 
to  pay  it  to  him.  (Reasoning  of  Jetvett,  J.  in  Allen  v.  PaU 
tersony  supra ^  478,  479.  Also  opinion  of  Hogeboom^  J,  in 
Roth  V.  Palmer^  27  Barh.  654  to  657.)  How  the  defend- 
ant  received  the  money  was  mere  evidence  of  the  fact  that  ha 
had  received  it.  (8  Barh.  217.)  Same  principle,  "  When 
the  tort  is  waived,  and  assumpsit  is  brought,  the  receipt  of 
the  money  on  the  sale  of  the  goods  gives  the  cause  of  action, 
and  not  the  original  tortious  taking."  {Per  Paige,  J.  in 
Schroeppd  v.  Coming,  2  Sel.  112,  and  cases  cited,)  The 
ofFer  was  strictly  proper.  It  was  the*evidence  upon  which  to 
found  the  claim,* and  the  facts  pleaded  according  to  their 
legal  effect,  that  the  defendant  had  received  so  much  money 
that  lawfully  and  equitably  belonged  to  the  plaintiff.  (2 
Greenl.  Ev.  107,  §  117, 1th  ed,)  "  It  (the  action  for  money 
had  and  received)  is  a  liberal  action  in  which  the  plaintiff 
waives  all  tort,  trespass  and  damages,  and  only  claims  the 
money  the  defendant  has  actually  received."  (Jd)  To  have 
alleged  the  wrongful  taking  and  conversion,  and  claimed  judg- 
ment upon  contract  for  the  money,  would  have  been  im- 
proper. (  Walter  v.  Bennett,  16  N,  T.  Rep.  250.)  (4.)  The 
cause  of  action  was  well  set  out  in  the  complaint.  (1  Chit. 
PI.  602,  9th  Am.  ed.  Allen  v.  Patterson,  3  Selden,  supra. 
Adams  v.  Holley,  adm'x  dc,  12  How.  Pr.  R.  326.  CMaley 
V.  Reese,  6  Barb.  658.  Book  of  Forms  prepared  pursu^ 
ant  to  resolution,  by  Messrs.  Field,  Noyes  &  Bradford,  p.  21, 
No.  27,  note  4.)  (5.)  By  subdivision  5,  section  64  of  the 
code,  pleadings  in  courts  of  justices  of  the  peace  ^^  are  not 
required  to  be  in  any  particular  form,  but  must  be  such  as  to 
enable  a  person  of  common  understanding  to  know  what  is 
intended."  Applying  this  liberal  rule  to  the  complaint  in 
this  case,  if  any  doubts  could  otherwise  exist,  they  must  be 
removed.  Any  words  or  language  however  brief  which  showed 
the  defendant  had  moneys  that  belonged  to  the  plaintiff, 
would  have  sufficed  to  render  it  proper  and  competent  for  the 
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jtifltioe  to  admit  the  evidence  offered  iu  this  case.  The  de- 
fendant cannot  claim  he  has  been  surprised^  after  having 
wrongfully  sold  property  and  received  the  money  for  it,  when 
called  upon  in  this  liberal  form  of  action  to  pay  it  to  the 
plaintiff.  He  is  bound  to  know  the  law,  and  it  does  not  lie 
in  his  mouth  to  complain  that  he  is  called  upon  in  this  form 
of  action,  instead  of  an  action  of  tort,  to  pay.  {Benedict $ 
Tr.  32,  33,  4^A  ed,)  The  defendant  was  bound  to  demur  if 
the  complaint  was  not  sufficiently  explicit  to  enable  him  to 
understand  it.  {Codey  sub,  5,  §  64.  HaU  v.  McKechnie, 
22  Barb.  244.)  (6.)  The  evidence  offered  would  have  been 
improperly  excluded  if  the  action  had  been  in  the  supreme 
court ;  and  when  added  to  this,  we  have  the  old  and  well 
established  rule  that  pleadings  in  justices'  courts  are  treated 
and  construed  with  great  liberality,  the  question  should  be 
put  at  rest. 

III.  The  justice  erred  in  refusing  to  allow  the  plaintiff  to 
prove  that  the  defendant  wrongfully  took  the  plaintiff's  part 
of  the  com,  and  sold  the  same,  received  the  money  therefor, 
and  converted  the  same  to  his  own  use  ;  stating  that  the  proof 
was  offered  for  the  purpose  of  sustaining  the  allegations  in 
the  complaint,  for  grain  sold  and  delivered,  and  money  had 
and  received,  and  both  or  either  of  them.  (1.)  This  question 
was  objected  to  by  the  defendant,  by  raising  the  same  objec- 
tions as  to  the  two  previous  questions,  and  also  on  the  ground 
that  the  plaintiff  had  not  set  out  any  such  cause  of  action  in 
his  complaint.  I  only  propose  to  argue  two  of  the  objections 
raised,  viz :  that  the  evidence  is  not  competent ;  and  that 
the  plaintiff  has  not  set  out  any  such  cause  of  action  in  his 
complaint.  We  endeavored  to  show,  in  point  II,  that  the 
common  counts  for  money  had  and  received,  and  for  goods 
sold  and  delivered,  or  either  of  them,  were  good,  since  the 
code  as  before,  in  the  supreme  court.  In  Adams  v.  HolUy^ 
adm'x  dcc.{\2  How.  Pr.  B.  326,  327,  329,)  these  questions 
were  distinctly  presented  and  passed  upon  by  Justice  Welles. 
8ee  also  Oraham  v.  Camman,  (13  id.  360.)    It  being  estab- 
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lished  that  the  common  counts  are  still  good,  in  the  supreme 
court,  only  two  more  facts  are  necessary  to  be  established  to 
clear  the  case  from  any  doubts,  viz  :  1st.  That  the  evidence 
offered  was  admissible  under  the  common  counts,  before  the 
code.  2d.  That  a  pleading  which  is  good  in  the  supreme 
court  is  sufiBlcient  in  a  justice's  court.  As  to  the  first  propo- 
sition, see  1  Leigh's  Nim  Prius^  4,  45  ;  (yMaley  v.  Reeae^ 
(6  Barb.  658,)  and  cases  cited  in  point  II.  The  second  prop- 
osition seems  too  clear  to  require  an  argument.  If  any  ex- 
ceptions are  to  be  made,  there  would,  as  a  matter  of  course, 
be  far  more  liberality  shown  in  construing  pleadings  in  the 
latter  courts.  Again ;  by  adopting  this  rule,  all  the  old  anal- 
ogies will  be  held  good.  Suitors  in  these  courts  will  not  be 
left  to  search  out  and  frame  new  pleadings  in  cases  where  the 
old  and  well  established  forms  amply  cover  the  whole  ground. 
It  would  be  an  unwise  and  illiberal  interpretation  of  plead- 
ings in  the  supreme  court,  and  especially  in  justices'  courts, 
to  apply  the  strictness  claimed  by  the  respondent's  counsel. 
(Oode,  §  64  and  subdivisions^  §  159.  Stewart  v.  Travis, 
10  How.  supra.)  (2.)  An  examination  of  the  sections  of  the 
statutes  relating  to  pleadings  under  the  code,  confirms  the 
opinion  that  it  was  the  intention  of  the  codifiers  and  legisla- 
ture that,  at  least  so  far  as  justices'  courts  are  concerned, 
pleadings  generally,  which  were  good  under  the  old  forms  of 
practice,  would  still  remain  good  by  the  provisions  of  the 
new.  By  section  8  of  the  code  of  procedure,  the  code  or  act 
is  divided  into  two  parts.  The  first  relates  to  the  courts  of 
justice  and  their  jurisdiction.  The  second  relates  to  civil 
actions,  &c.,  and  is  distributed  into  fifteen  titles.  The  first 
four  titles  relate  to  actions  in  all  the  courts  of  the  state,  and 
the  others  to  the  certain  courts  therein  enumerated.  By  ex- 
amination, it  will  be  seen  that  courts  of  justices  of  the  peace 
are  not  among  the  courts  mentioned.  That  part  of  the  code 
in  relation  to  pleadings  in  the  supreme  court,  and  others  men- 
tioned by  section  8,  is  found  under  title  6,  part  2 ;  and  if  by 
any  rule  of  strict  construction  a  party  in  the  supreme  court 
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18  compelled  to  allege  the  evidence  in  his  complain  t,  when  he 
waives  the  tort  and  recovers  in  assumpsit^  it  does  not  apply 
to  justices'  courts,  but  the  pleadings  therein  are  to  be  gov- 
erned and  construed  solely  by  the  provisions  of  title  6  of  part 
1 ;  and  by  these  provisions,  pleadings  are  not  required  to  be 
in  any  particular  form,  but  must  be  such  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended. 
<<  Either  party  may  demur  to  a  pleading  of  his  adversary, 
when  it  is  not  sufficiently  explicit  to  enable  him  to  under- 
stand it,"  &c.  (§  64,  subds.  5,  6.)  To  prevent  any  surprise, 
and  that  parties  might  not  go  to  trial  unprepared,  another 
provision  was  made  which  puts  it  in  their  power  to  know,  if 
they  do  not  understand  from  the  pleadings  before,  upon  what 
account  they  are  sued,  or  what  is  wished  to  be  set  up.  By 
subdivision  14,  same  section,  "  The  court  may,  at  the  joining 
of  issue,  require  either  party,  at  the  request  of  the  other,  at 
that  or  some  other  specified  time,  to  exhibit  his  account  or 
demand,  or  state  the  nature  thereof  as  far  forth  as  may  be  in 
his  power,  and  in  case  of  default,  preclude  him  from  giving 
evidence  of  it,"  &c.  This  is  a  very  important  provision ;  for 
by  subdivision  5,  (supra,)  as  no  form  whatever  is  required  in 
justices'  courts,  in  pleading,  almost  any  words  or  complaint 
will  be  sufficient  to  maintain  an  action  upon,  unless  demur- 
red to,  under  subdivision  6.  I  apprehend  it  would  be  a  good 
complaint  in  a  court  of  justices  of  the  peace,  if  not  demurred 
to,  to  say,  "  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  $50,  which  he  has  received,  that  belongs  to  the  plain- 
tiff." If  the  defendant  wishes  to  know  how  ho  has  received 
the  money,  or  why  he  owes  the  plaintiff,  he  must  make  a  de- 
mand pursuant  to  subdivision  14.  If  he  neglects  to  demur 
or  make  a  demand,  and  goes  to  trial,  he  cannot  object,  when 
legal  evidence  is  offered  to  sustain  the  claim  made,  that  no 
such  a  cause  of  action  is  stated.  (Op.  of  Strong,  J.  in  Hall 
v.  McKechnie,  22  Barh,  247.)  And  I  repeat,  especially  will 
this  be  so,  when  a  good  cause  of  action  is  set  out  in  the  com- 
plaint according  to  the  forms  of  action  heretofore  estab- 
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lished.  And  it  is  confidently  believed  that  this  court  will 
never  establish  the  rule  that,  in  justices'  courts,  where  bj 
express  provision  no  particular  form  whatever  is  required, 
pleadings  which  were  good  before  the  code  of  procedure  was 
adopted  are  not  sufficient  stilL  The  legislature  by  excepting 
courts  of  justices  of  the  peace  from  the  operation  of  the  stat- 
utes in  relation  to  the  supreme  court,  and  not  making  any 
material  alterations  in  the  pleadings  or  practice  in  justices' 
court,  virtually  said  that  the  forms  of  pleadings  and  practice 
which  previously  prevailed  iuv  these  courts  should  still  be  suf- 
ficient, and  remain  the  same  as  before  the  change,  except  in 
those  cases  where  express  provision  had  been  made  to  the 
contrary.  The  court  is  called  upon  in  this  case  to  interpret 
and  give  a  construction  to  section  64  of  the  code  and  its  sub- 
divisions, and  a  liberal  course  is  to  be  followed  in  so  doing. 
The  tribunal  to  which  it  applies  is  one  which  is  intended  for 
the  use  of  suitors,  where  the  aid  of  counsel  was  not  generally 
to  be  required,  and  technical  refinements  in  pleadings  not  de- 
manded ;  and  if  the  section  and  its  subdivisions,  and  espe- 
cially siabdi vision  5,  "  that  no  particular  form  is  required," 
is  liberally  carried  out ;  if  parties  in  this  court  conform  their 
pleadings  either  to  a  statement  of  causes  of  action,  according 
to  established  precedents,  as  were  allowed  previous  to  the 
adoption  of  the  code,  or  as  permitted  since  its  adoption,  sub- 
stantial justice  will  always  be  in  the  reach  of  suitors,  and  no 
harm  whatever  can  arise.  The  adoption  of  any  other  rule, 
especially  the  one  asked  by  the  respondent's  counsel,  would 
compel  a  party  in  a  justice's  court  to  draw  his  pleadings  ac- 
cording to  some  particular  form^  and  that  one,  too,  to  be 
arrived  at  by  reference  to  some  provisions  of  *the  statute  in 
relation  to  pleadings  and  practice  in  the  supreme  court.  This 
would  in  efiect  render  subdivision  5  of  the  section  nugatory, 
and  ought  not  to  be  permitted. 

JD.  J.  Sunderliny  for  the  respondent.    In  reference  to  the 
first  point  made  by  the  appellant,  it  is  submitted,  I.  That 
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tiie  justice  was  clearly  right  in  sustaining  the  objection  of 
the  defendant.  Ist.  Because  it  called  for  the  opinion  of  the 
"witness.  2d.  Because  it  did  not  appear  that  the  witness  was 
competent  to  give  an  opinion.  (1.)  It  no  longer  remains  an 
open  question,  but  is  entirely  settled  that  the  opinions  of 
witnesses  (except  persons  of  skill,  upon  questions  of  sci- 
ence or  trade,)  cannot  be  received  in  evidence.  "  Witnesses 
must  now  state  facts  ^  not  their  opinions  or  inferences,  or  con- 
clusions drawn  from  facts."  {Morehouse  v.  Mathews,  2 
Comst.  614  De  Witt  v.  Barly,  5  Selden,  371.  8.  a,  17 
N.  7.  Rep.  340.  Maynard  v.  Beardsley,  7  Wend.  560. 
Mayor  of  New  York  v.  Pentz,  24  id.  668.  Gibson  v.  Will- 
iamsy  4  id.  320.  Jefferson  Ins.  Co.  v.  Cotheal,  7  id.  72. 
Norman  v.  Wells,  17  id.  136,  161.  Lincoln  v.  Saratoga 
and  Schen.  R.  R.  Co.,  23  id.  425.  Lamoure  v.  Caryl,  4 
Denio,  370.  Paige  v.  Hazard,  5  Sill,  603.)  The  opinion 
of  a  witness  as  to  the  amount  of  damages  sustained  by  a 
party,  is  not  admissible.  (Giles  v.  O'Toole,  4  Barb.  261. 
Fish  V.  Dodge,  4  Denio,  311.  Dunham  v.  Simmons,  3  Hill, 
609.  Rochester  and  Syracuse  R.  R.  Co.  v.  Budlong,  6  How. 
467.  Morehouse  v.  Mathews,  2  Comst.  514.)  The  opinion 
of  a  witness  as  to  the  amount  of  damage  sustained  by  a 
party  is  inadmissible,  although  stated  in  connection  with  the 
facts  on  which  such  opinion  is  founded.  {Cook  v.  Brockway, 
21  Barb.  331.)  This  last  case  is  one  precisely  in  point,  and 
to  which  may  be  added  the  case  of  Cook  v.  Disbrow  and 
Booram,  decided  in  the  6th  district  at  the  May  general  term 
in  1860,  by  Justices  Mason,  Campbell,  Balcom  and  Parker. 
That  was  an  action  to  recover  damages  occasioned  by  the 
diversion  of  water ;  and  after  the  witnesses  had  described  the 
injury  minutely,  they  were  asked  their  judgment  as  to  the 
amount  of  damage.  Although  the  question  was  allowed  to 
be  put  and  answered,  yet  the  court  held  it  to  be  error,  and 
reversed  the  judgment.  The  question  as  to  how  many  bush- 
els of  buckwheat  there  are  in  a  straw  stack,  does  not  pertain 
to  science,  trade  or  skill.     (2.)  The  witness,  who  was  the  de- 
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fendant,  did  not  show  himself  qualified  to  give  an  opinion, 
even  if  an  opinion  was  admissible.  He  did  not  show  him- 
self to  be  a  practical  farmer,  but  on  the  contrary,  he  was  a 
merchant,  by  occupation.  It  is  not  pretended  he  saw  the 
grain  threshed.  It  is  not  pretended  he  saw  and  examined 
the  entire  stack ;  indeed  he  could  not  examine  each  and  every 
part  of  the  straw,  unless  he  did  so  before  it  was  stacked,  and 
that  was  not  pretended.  He  does  not  venture  to  say  whether 
there  was  much  or  little  not  threshed.  And  because  he  sees  a 
few  locks  that  are  not  threshed,  on  the  outside  of  a  large  straw 
stack,  is  he  to  be  permitted  to  venture  an  opinion  as  to  the 
number  of  bushels  left  in  the  straw,  without  seeing  the  inte- 
rior of  the  stack  ?  Why  not  go  on  and  describe  the  entire 
bulk  of  straw  ?  He  had  the  benefit  of  such  description  of 
the  straw  as  his  witnesses,  Beard  and  Stedwell,  could  give, 
which  went  for  the  consideration  of  the  jury.  The  learned 
county  judge  endeavored,  in  his  opinion,  to  make  this  case 
come  withii;^  one  class  of  exceptions  to  the  general  rule,  viz  : 
"  That  opinions  are  to  be  received,  when  in  the  nature  of 
things  it  is  impossible  to  describe  in  language  an  absent  scene 
or  object,  so  as  to  enable  the  hearer  to  form  the  same  clear 
conception  and  judgment  in  regard  to  it  as  if  it  were  present 
to  his  senses."  But  in  this  he  entirely  failed.  Assuming 
this  to  be  the  rule,  this  case  does  not  fall  within  the  excep- 
tion. Suppose  that  the  witness  had  stated  that  ho  had  ex- 
amined the  entire  bulk  of  straw,  with  a  view  of  ascertaining 
the  proportions  of  threshed  and  unthreshed,  and  testified 
truthfully  that  this  stack  had  yielded  126  bushels  of  buck- 
wheat ;  that  nine-tenths  of  the  stack  was  threshed  clean,  and 
one- tenth  was  not  threshed  at  all ;  would  not  the  jury  then 
be  able  to  form  the  same  clear  conception  and  judgment  in 
regard  to  it  as  the  witness  himself  would  ?  Could  not  the 
jury  tell  how  many  bushels  were  left  in  the  stack,  as  well  as 
the  vdtness  could  ?  And  if  so,  even  under  this  exception, 
his  opinion  was  not  admissible.  Indeed,  so  far  as  he  went, 
there  was  no  basis  whatever  for  an  estimate  or  opinion. 
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II.  The  justice  ruled  correctly  in  rejecting  the  offer  of  the 
plaintiff  in  reference  to  the  wrongful  taking  and  conversion 
of  the  stack  of  hay.  (Cuahtngham  v.  Phillips^  1  E.  D, 
Smith's  Rep.  418.  Note  c,  Code,  52.)  By  sec.  64,  sub.  3, 
of  the  code,  it  is  declared,  the  complaint  shall  state  in  a 
plain  and  direct  manner  the  facts  constituting  the  cause  of 
action.  The  complaint  charged  the  sale  and  delivery  of  hay, 
but  did  not  charge  a  wrongful  taking  and  conversion.  The 
objection,  therefore,  was  well  taken,  and  properly  sustfiined. 
The  plaintiff  could  not  have  declared  in  this  same  complaint 
for  the  wrongful  taking  and  conversion  of  the  stack  of  hay. 
That  would  have  constituted  a  misjoinder.  (Willard  v. 
Bridge,  4  Barb.  361.  Bur  dick  v.  McAmhly,  9  How.  117.) 
If  he  had  so  stated  in  his  complaint,  and  alleged  that  he  waived 
the  tort,  and  sought  only  to  recover  in  assumpsit,  it  is  pos- 
sible that  his  complaint  would  have  been  sufficient.  But  the 
facts  constituting  this  cause  of  action  are  the  wrongful  taking 
and  conversion  of  the  plaintiff's  stack  of  hay.  The  cause  of 
action  exists,  independent  of  what  he  is  willing  to  waive. 
His  waiver  does  not  create  the  cause  of  action ;  it  only  changes 
the  remedy.  Again ;  this  is  a  distinct  and  separate  cause  of 
action,  not  at  all  barred  by  this  recovery ;  one  against  which 
no  counter-claim  can  be  set  up,  and  in  which  the  plaintiff,  if 
successful,  can  have  execution  against  the  person  of  the  de- 
fendant; his  remedy  is  perfect, -and  is  not  in  the  least  preju- 
diced. Even  if  he  had  been  permitted  to  prove  to  the  extent 
of  his  offer,  the  defendant  would  still  have  been  entitled  to 
judgment.  Again ;  the  plaintiff  might  have  amended  upon 
the  trial.  This  he  should  have  done.  The  justice  possessed 
the  power  and  discretion,  but  the  plaintiff  did  not  ask  for  its 
exercise.  If  the  rule  contended  for  here  is  to  prevail,  then 
the  practice  in  these  primary  courts  is  open  to  the  grossest 
frauds.  A  party  may.  declare  for  goods  sold  and  delivered, 
or  money  had  and  received ;  the  defendant  may  well  know 
that  no  such  indebtedness  exists,  and  he  goes  to  trial.  The 
plaintiff  makes  a  feint^  but  fails  to  prove  it ;  changes  his 
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ground  and  cause  of  action,  and  proves  a  conversion  of  prop- 
erty. The  defendant  is  unprepared  to  meet  the  new  issue^ 
and  is  consequently  beaten.  This  would  be  the  practical 
result  of  such  a  rule. 

III.  The  foregoing  reasoning  is  equally  applicable  to  the 
offer  of  the  plaintiff  to  prove  the  conversion  of  his  share  of 
the  com,  and  the  ruling  of  the  court  thereon.  Besides,  it  is 
very  manifest  that  this  offer  was  made  in  bad  faith,  for  the 
plaintiff  swears  that  some  of  the  com  was  destroyed  by  fowls. 
And  that  the  defendant  fed  some  of  his  (the  plaintiff's)  part 
of  the  'corn  to  the  plaintiff's  cowj  and' the  plaintiff 's  •  wit- 
ness, Beard,  swears  he  measured  the  com  for  the  plaintiff  in 
the  bam,  after  the  defendant  left  it ;  and  the  plaintiff 
swears  he  directed  Beard  to  measure  the  com;  and  Shoe- 
maker and  Havens  swear  to  the  division  of  the  com,  and  the 
leaving  of  the  plaintiff's  half  in  the  bam  where  Beard  meas- 
ured it  for  the  plaintiff.  This  offer  therefore  was  in  bad 
faith,  and  strongly  characterize  the  offer  to  prove  the  conver- 
sion of  the  hay,  which  doubtless  was  equally  without  merit. 

By  the  Court,  Johnson,  J.  On  the  trial  before  the  jus- 
tice, this  question  was  put  to  the  witness  :  "  How  much  less 
buckwheat  was  there,  than  there  would  have  been  if  the 
same  had  been  properly  threshed  ?"  The  witness  had  already 
stated  that  there  was  126  bushels  after  it  was  threshed,  and 
that  he  had  examined  the  straw ;  that  he  thought  it  was  not 
threshed  clean ;  that  there  was  a  good  deal  of  buckwheat 
left  in  it ;  that  some  of  it  looked  as  though  it  had  not  been 
threshed  at  all,  and  that  some  of  it  was  threshed  clean.  He 
had  also  stated  that  he  had  owned  a  farm  and  had  been  a 
farmer,  but  was  then  a  merchant.  The  question  was  objected 
to  upon  two  grounds :  1.  That  it  calls  for  the  opinion  of  the 
witness.  2.  That  it  does  not  appear  that  the  witness  is  com- 
petent to  give  an  opinion.  The  objection  was  sustained  by 
the  justice,  and  the  evidence  excluded,  but  upon  which 
ground  does  not  appear.    The  county  court  sustained  the 
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ruling  of  the  justice,  and  the  question  is  presented  to  us  for 
review,  upon  appeal. 

In  order  to  examine  the  question  presented,  intelligently, 
it  is  necessary,  in  the  first  place,  to  see  what  was  the  issue 
between  the  parties,  to  which  the  evidence  pro j)08ed  was  ad- 
dressed, and  what  it  was  that  the  plaintiff  was  seeking  to 
establish,  by  the  answer  to  the  question  propounded. 

The  issue  on  this  branch  of  the  case  was,  whether  the  de- 
fendant, who  was  a  tenant  of  the  plaintiff,  in  securing  and 
threshing  the  crops,  had  performed  the  labor  in  such  a  neg- 
ligent, unskillful  and  unworkmanlike  manner  that  such  crops, 
or  a  considerable  portion  thereof,  had  been  thereby  lost  to 
the  plaintiff.  The  precise  object  of  the  inquiry  was  to  ascer- 
tain how  much,  or  what  proportion,  of  the  grain  was  left 
upon  the  straw  after  the  threshing ;  and  the  first  question 
presented  is,  whether  the  opinions  of  witnesses,  properly 
qualified  to  speak  upon  the  subject,  are  competent  evidence 
to  aid  in  establishing  such  a  fact. 

The  standard  works  upon  the  law  of  evidence  do  not  fur- 
nish us  any  light  upon  this  question,  and  the  reported  cases 
do  not  seem  to  have  established  any  clear  and  well  defined 
rule  upon  the  subject  of  the  admissibility  of  evidence  resting 
in  the  judgment  or  opinion  of  an  informed  and  competent  wit- 
ness, in  matters  of  common  experience  and  observation,  hav- 
ing little,  if  any,  relation  to  questions  of  science  and  skilled 
experts.  Indeed  the  cases  appear  to  have  created  confusion 
and  uncertainty,  instead  of  establishing  order  and  certainty, 
upon  this  subject.  I  shall  cite  only  a  few  of  them.  (De  Witt  v. 
Barlyand  Schoonmdkery  17  N.  T.  Rep,  340.  8.  (7.,  6  Seld. 
371.  Clark  v.  Bairdy  Id.  183.  Morehouse  v.  Mathews^  2 
Comet.  614  People  v.  Eastwood^  14  N.  T.  Bep.  562.  BocK 
and  Syr.  B.  B.  Co.  v.  Budlong^  6  How.  Fr.  B.  467.  S.  C, 
10  id.  289.  Cook  v.  Brockway,  21  Barb.  331.  NelliB  v. 
McCam,  35  id.  115.)  The  books  are  full  of  cases  upon 
this  subject ;  but  enough  have  been  cited  to  show  that  the 
rule  is  not  yet  fixed  upon  any  well  defined  principle.    In 
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some  of  the  cases  it  is  said  that  opinions  are  not  competent 
in  any  case,  except  in  those  cases  where  experts  are  permit- 
ted to  state  opinions.  This  was  said  in  Cook  v.  Brochwayj 
(supra,)  which  the  county  court  held  to  be  decisive  of  the 
question  here.  On  the  other  hand  it  is  said,  in  NeUis  v. 
McCarUj  {aupra^)  that  witnesses  may  give  their  opinions 
upon  questions  of  value,  and  as  to  the  amount  of  damages  a 
party  has  sustained,  where  the  damage  consists  in  an  injury 
to,  or  destruction  of,  property.  It  is  well  settled  that  wit- 
nesses who  have  sufficient  knowledge  upon  the  subject,  de- 
rived from  their  own  experience  and  observation,  may  give 
their  opinions  in  evidence,  upon  questions  of  the  value  of 
property,  whenever  such  a  question  is  in  issue,  and  proof  ia 
necessary  on  the  subject.  This  has  long  been  established. 
It  is  also  now  settled  by  our  court  of  last  resort,  that  an  un- 
professional witness  may  give  an  opinion  in  evidence  as  to 
the  mental  capacity  of  a  person,  founded  upon  personal  ob- 
servation of  his  appearance  and  conduct.  {De  Witt  v.  Barly 
and  Schoonmakery  (supra.)  Also,  as  to  whether  a  person  is 
intoxicated,  or  sober.  (People  v.  Eastwood^  supra.)  Much 
of  the  difficulty,  I  think,  upon  many  of  these  questions,  has 
arisen  from  not  discriminating  between  mere  opinion,  founded 
and  expressed  upon  some  hypothesis  stated,  or  statement  of 
facts  related  by  another,  and  knowledge  of  a  witness,  which 
is  in  part  opinion  or  judgment,  and  in  part  observation  and 
experience,  in  regard  to  the  very  matter  upon  which  he  is 
called  to  testify.  It  is  every  day's  evidence  in  the  tri«d  of 
causes  at  the  circuit,  that  witnesses  are  called  upon  to  state 
their  judgment,  or  opinion,  upon  questions  of  value,  of  quan- 
tity, of  size,  of  distance,  of  time,  and  the  like,  where  there 
has  been  no  test  applied  by  measurement  or  otherwise.  And 
this  species  of  evidence  has  been  found  absolutely  necessary 
to  even  a  tolerable  administration  of  justice.  Indeed  to  re- 
fuse it  would  in  very  many  cases  operate  as  a  complete  denial 
of  justice. 
A  brief  reference  to  a  very  few  of  the  most  common  casea 
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mil  not  be  inappropriate  in  the  discussion  of  this  question. 
In  actions  of  trespass,  to  recover  for  the  destruction  of  crops^ 
partial  or  total,  by  animals  or  otherwise,  witnesses  acquainted 
with  the  crop,  and  the  average  yi^ld  of  snch  crops,  after  see- 
ing the  extent  of  the  destruction,  are  allowed  to  state  their 
judgment,  or  opinion,  as  to  the.quantity  of  grain  destroyed. 
In  actions  of  tort  for  taking  an  unmeasured  quantity  of  grain, 
or  an  unmeasured  portion,  from  a  quantity  measured,  wit- 
nesses who  had  seen  the  grain  before,  and  the  portion,  if  any^ 
left  afterwards,  are  allowed  to  give  their  opinion  or  judgment 
as  to  the  quantity  taken.  In  actions  of  assault  and  battery, 
where  the  instrument  used  is  not  produced,  witnesses  who 
aaw  it  are  uniformly  allowed  to  state  their  judgment,  or 
opinion,  as  to  the  length  and  size  of  it,  and  the  distance  they 
w^e,  at  the  time  of  the  afiray,  from  the  spot  where  it  took 
place,  the  time  when,  &c.  Many  more  instances  might  be 
mentioned,  equally  in  point,  in  which  the  rule  would  scarcely 
be  diputed  by  any  one ;  where  it  is  perfectly  obvious  that 
the  knowledge  in  great  part  rests  in  the  judgment  or  opinion 
of  the  witness,  founded  upon  his  observation.  It  is  his  con- 
clusion of  fact,  from  what  he  saw  or  experienced.  That  this 
is  the  common  law  of  evidence  upon  trials,  and  must  have 
been  always,  will,  I  am  confident,  be  confirmed  by  the  assent 
of  all*  judges  and  lawyers  of  much  experience  in  trials  at 
nisi  pritia.  A  question  of  this  character,  precisely,  was  put 
to  the  same  witness  upon  the  trial  in  this  case.  The  crop,  it 
seems,  had  been  injured  by  the  frost,  and  the  witness  was  asked 
what  proportion  of  the  crop  had  been  destroyed  by  the  firost 
He  answered  that,  in  his  judgment,  one  half  had  been  thus 
destroyed.  The  question  was  objected  to,  but  the  answer  was 
allowed.  That  it  was  properly  allowed,  can,  I  think,  admit 
of  no  doubt.  The  fact  could  scarcely  be  proved  to  the  ap- 
prehension of  a  jury  in  any  other  way.  No  description  in 
language  could  have  brought  the  facts  before  their  minds  in 
such  a  manner  as  would. enable  them  to  form  any  intelli- 
gent judgment  upon  it.  But  the  question  rejected  was  pre- 
VoL.  XXXVII.  19 
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dsely  of  the  same  character  It  sought  to  ascertain  the 
proportion  or  quantity  of  the  grain  left  upon  the  straw,  after 
threshing.  How  could  this  be  described  to  a  jitry,  so  as 
to  enable  them  to  decide,  without  the  conclusion  of  fact  of 
the  witoess,  founded  upon  his  examination.  The  question 
was  not  framed  with  much  'skill,  but  the  object  of  it  is  en- 
tirely apparent.  It  did  not  call  for  a  mere  opinion,  but  for 
the  knowledge  of  the  witness,  of  an  existing  fact ;  knowledge 
inferior  in  degree,  however,  to  that  which  is  absolute  and 
certain.  But  it  was  his  knowledge,  nevertheless,  derived 
partly  from  observation  and  partly  from  opinion  or  judgment. 
And  this  knowledge  must  of  necessity  have  existed  in  the 
mind  of  the  witness,  with  far  greater  clearness  and  certainty, 
than  it  could  have  been  communicated  to  the  minds  of  the 
jury  by  any  statement  he  might  have  made  of  what  he  saw 
merely,  however  clear  and  lucid  such  statement  might  have 
been.  If  witnesses  were  to  be  permitted  to  state  to  a  jury 
those  facts  only,  of  which  they  have  abfeolute  and  certain 
knowledge,  not  only  the  range  of  inquiry,  but  the  province 
of  remedial  justice,  would  be  very  materially  contracted. 

It  is  quite  obvious  that  the  decision  in  Nellia  v.  McCam^ 
and  that  in  Cook  v.  Brockwayj  oannot  both  stand  as  law, 
as  they  are  directly  opposed  to  each  other,  in  principle.  In 
each  case  the  action  was  to  recover  for  the  loss  or  destruction 
of  property,  and  in  one,  the  opinion  of  the  witness  making 
the  examination,  as  to  the  quantity  lost,  or  destroyed,  was 
allowed,  and  in  the  other  held  inadmissible.  Suppose  in 
Cook  V.  Brockway  the  action  had  been  in  the  nature  of  tro- 
ver, for  the  conversion  of  the  chaff  after  the  threshing  and 
cleaning,  or  for  the  conversion  of  the  wheat  and  chaff  togeth- 
er, after  the  threshing  and  before  cleaning,  when  no  measure- 
ment had  been,  or  could  well  have  been,  made.  Is  it  possible 
in  such  a  case,  that  a  witness  who  had  made  a  proper  exam- 
ination, and  was  competent  to  form  an  intelligent  judgment, 
would  not  be  allowed  to  give  such  judgment  or  opinion  as  to 
the  quantity  of  wheat  converted  ?    I  think  not.    And  yet 
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the  opinion  of  the  conrt  in  that  case  seems  to  hold  that  it 
should  be  excluded.  The  evidence  was  not  held  to  have  b^n 
improp^ly  received  on  the  ground  that  the  witness  had  not 
examined  sufficiently^  or  was  not  qualified  to  form  a  correct 
opinion. 

In  this  case,  it  cannot  be  pretended  that  the  witness  was 
not  qualified,  by  experience  and  examination,  to  form  a  rea- 
sonably correct  judgment.  I  am  clearly  of  the  opinion,  there- 
fore, that  the  answer  to  the  question  was  improperly  excluded. 

The  plaintiff  should  also  have  been  allowed  to  prove  the 
conversion  of  his  hay  and  com  by  the  defendant,  and  the  re- 
ceipt of  the  money  therefor.  The  objection  was  that  no  such 
cause  of  action  was  stated  in  the  complaint ;  and  upon  this 
objection  the  evidence  was  excluded.  The  complaint  con- 
tained a  count  for  indebtedness  from  the  defendant  to  the 
plaintiff,  for  hay,  corn  and  other  property  sold  and  delivered 
by  the  plaintiff  to  the  defendant  at  his  request.  Also  on  ac- 
count of  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use.  The  plaintiff  offered  to  prove  the  tortious 
taking,  and  the  sale  of  the  property,  and  the  receipt  of  the 
money,  and  to  waive  the  tort,  and  go  for  the  money  had  and 
received,  or  for  the  value  of  the  hay  and  the  com,  as  for 
goods  sold  and  delivered.  Whether  the  owner,  whose  prop- 
erty has  been  tortiously  taken,  can  waive  the  tort,  and  bring 
his  action  as  for  property  sold  and  delivered,  while  the  wrong- 
doer still  keeps  the  property  in  his  possession,  the  cases  do 
not  agree.  But  they  all  agree  that  if  the  wrongdoer  sell  the 
property,  and  receive  the  money  therefor,  an  action  lies  at 
the  suit  of  the  owner,  for  money  had  and  received,  and  that 
such  an  action  is  a  waiver  of  the  tort,  (Putnam  v.  Wise^  1 
Hill,  234,  240,  note  a.  Schroeppel  v.  Corning,  2  Seld.  112. 
Both  V.  Palmer,  27  Barb.  652.)  In  such  an  action  it  was 
never  necessary  to  state  in  the  complaint  how,  or  under  what 
circumstances,  the  money  came  to  the  defendant's  hands. 
That  is  mere  matter  of  evidence.  The  receipt  of  the  money 
to  the  plaintiff's  use  is  the  fact  which  constitutes  the  cause 
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of  action,  {(y Haley  v.  Reeae^  6  Barb.  458.  Adams  v.  HoU 
leyy  12  How.  Pr.  B.  326.    Allen  v.  Patterson,  3  iS'cZd.  476.) 

The  objection  to  the  question  whether  the  witness  held  the 
gridn  as  his  own,  or  as  a  pledge,  was  properly  overruled. 
Whether  he  held  it  under  one  claim  or  the  other,  was  a  fact 
which  he  might  testify  to  directly. 

I  think  the  objection  to  the  question  as  to  how  much  com 
there  would  have  been  if  it  had  been  well  taken  care  of,  was 
properly  sustained.  The  question  related  to  the  want  of  care 
in  the  cultivation  of  the  crop.  The  answer  could  have  been, 
at  best,  but  mere  speculation.  If  the  witness  had  expressed 
his  opinion  on  the  subject,  it  would  have  been  a  speculative 
opinion  merely,  based  upon  no  knowledge  whatever,  of  any 
existing  fact.  Mere  speculative  opinions  are  not  competent 
evidence,  unless  indeed  in  the  case  of  experts.  In  respect  to 
unprofessional  persons,  opinions,  to  be  competent  evidence, 
must  be  such  as  to  constitute,  in  some  d^ee,  knowledge  of 
existing  facts. 

The  judgment  of  the  county  court  and  that  of  the  justice 
must  be  reversed. 

[MovROB  OBVBfeLiL  Tebm,  September  1, 1862.  Johmont  WelUi  wad  J.  0. 
Anta,  Justices.] 


Babton  vs.  Thb  City  of  Syracusb. 

Although  no  action  will  lie,  against  a  municipal  corporation,  for  a  reftisal  or 
omission  of  the  common  council  to  constract  a  sewer,  yet,  the  corporation 
having  made  any  of  the  improyements,  or  undertaken  any  of  the  public 
works,  authorised  by  the  charter,  the  duty  is  imperative  to  construct  them 
in  a  proper  manner,  and  keep  them  in  proper  repair. 

The  act  of  construction,  and  the  duty  of  keeping  in  repair  after  the  same  are 
complete,  are  ministerial  in  their  nature ;  knd  for  any  neglect  or  omission 
of  the  duty  an  action  lies,  at  the  suit  of  any  party  specially  ii\jured. 

Where  the  charter  of  s^city,  in  the  section  conferring  authority  to  make  and 
repair  streets,  sewers,  d^.,  in  terms  declares  it  to  be  the  "  duty  of  the  mayor 
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■nd  common  eonndl"  to  do  the  acts  mentioned,  when  they  shall  deem  then 
proper,  and  they  hare  a^jadged  a  sewer  to  he  proper  and  necessary,  and 
have  at  the  expense  of  the  property  benefited,  cansed  it  to  be  built  as  a 
"  local  improvement,"  and  paid  for  by  a  "  local  assessment,"  in  pnrsnanoe 
of  their  charter,  the  dnty  of  keeping  it  in  repair  is  one  of  public  concern, 
relating  to  the  public  welfSsre,  and  is  to  be  regarded  as  imperative  and  per- 
emptory. The  corporation  cannot  negligently  omit,  or  arbitrarily  refuse,  to 
exercise  the  power  vested  in  it,  to  keep  the  sewer  in  repair. 

Sewers  are  not  the  exclusive  property  of  the  city,  nor  to  be  used  only  for  the 
carrying  off  the  water  flrom  the  street  They  are  constructed  not  necosM* 
rily  as  a  part  of  or  incidental  to  a  street,  or  under  the  street-making  power. 

Sewers  are  constructed  mainly  in  reference  to  a  more  thorough  drainage  than 
can  be  obtained  in  any  other  way,  not  only  of  the  streets,  but  of  the  acyoin- 
Ing  lots,  and  with  a  view  to  health,  as  well  as  the  more  convenient  enjoy- 
ment of  the  premises  drained.  And  if  the  public  cannot  use  them  for  thtt 
purpose  of  drainage,  they  will  not  aocompUsh  the  end  for  which  they  w«« 
designed. 

There  is  something  very  like  a  contract  to  be  implied  from  the  construction 
of  a  sewer  at  the  exi>ense  of  the  acUacent  property,  that  it  may  be  used  to 
drain  the  property  thus  charged  with  its  construction. 

A  city  ordinance,  providing  that  each  and  every  parson  who  shall  dig  In  anjr 
street,  for  any  purpose,  either  to  connect  with  a  sewer,  or  water  or  gas 
pipes,  shall  first  serve  a  notice  in  writing  on  the  clerk  of  the  city,  that  the 
derk  may  keep  a  register  of  the  same,  implies  the  right  of  property  holders 
to  connect  their  drains  with  the  common  sewers. 

The  act  of  connection  is  not  prohibited,  and  is  not  therefore  classed  among  the 
acts  which,  being  prohibited  and  therefore  unlawful,  cannot  give  or  lay  ths 
foundation  of  an  action  in  behalf  of  the  wrongdoer. 

A  property  owner,  in  connecting  his  drain  with  a  public  sewer.  Is  not  bound 
to  guard  against  the  negligence  of  the  city  corporation,  and  its  want  of  care 
In  preserving  the  sewer  in  repair.  As  he  cannot  foresee  the  negligence  of 
the  corporation,  he  is  not  called  upon  to  guard  against  it.  He  is  at  liberty 
to  assume  that  the  sewer  will  be  kept  in  repair. 

The  negligence  of  the  city  corporation,  in  such  a  case,  does  not  depend  upon 
notice  to  them  that  the  sewer  Is  out  of  repair. 

If  an  obstruction  in  a  sewer  is  the  necessary  and  ordinary  result  of  the  flow  of 
water  and  filth  into  the  sewer  and  an  omission  to  guard  against  or  remove 
it,  this  is  in  itself  negligent  It  is  a  neglect  of  dnty  not  to  ascertain  that  the 
sewer  has  become  obstructed ;  and  if,  in  consequence  of  such  obstruction, 
water  is  set  back,  through  the  under  drain  of  an  individual,  Into  his  cellar, 
the  city  is  liable  to  him  for  the  damages.'    M oboak,  J.  dissented. 

THE  plaintiff  brought  his  action  to  recorer  damages  to 
property  stored  in  his  cellar,  caused  hj  the  flow  of  water 


294  OASES  IS  THE  SUPREME  COURT. 

Barton  v.  City  of  Syracuse. 

thrown  from  the  common  sewer  of  the  city^  through  the  drain 
of  the  plaintiff.  The  store  and  premises  of  the  plainliff  were 
on  the  south  side  of  Genesee  street,  and  in  1851  the  common 
council  of  the  city  of  Syracuse  caused  a  sewer  to  be  con 
structed  through  that  street,  on  the  south  side  thereof,  con 
necting  with  sewers  passing  through  other  streets  and 
emptying  into  Onondaga  creek.  The  property  benefited  by 
the  sewer,  including  the  plaintiff's  lot  and  premises,  were 
assessed  for  the  construction  thereof.  In  1859  the  plaintiff 
constructed  a  drain  from  his  cellar  to  the  sewer  in  Genesee 
street,  about  sixty-five  feet  in  length,  with'  a  fall  of  M  of  a 
foot,  and  emptying  into  the  sewer  about  four  inches  above 
the  bottom  thereof.  The  grade  of  the  sewer  was  three- 
fourths  of  an  inch  to  the  rod,  and  the  fall  in  the  drain  and 
sewer  were  all  that  could  be  had.  The  sewer  was  of  suffi- 
cient capacity,  if  kept  clean,  to  answer  all  the  purposes  of  a 
sewer,  and  carry  off  all  the  water  if  kept  free  from  mud  and 
other  deposits.  In  1860  the  sewer  had  not  been  cleaned,  and 
there  was  a  large  accumulation  of  mud  and  filth,  diminishing 
very  greatly  its  capacity ;  and  on  May  9th  of  that  year,  in  a 
very  heavy  rain,  the  sewer  became  and  was  unable  to  dis- 
charge the  water  that  fell  into  it  and  should  have  been  dis- 
charged through  it,  and  it  set  back  through  the  drain  of  the 
plaintiff,  into  his  cellar,  damaging  his  property  stored  there, 
to  a  large  amount,  for  which  the  referee  to  whom  the  cause 
was  referred  gave  judgment  for  the  plaintiff.  The  defendant 
appealed  from  the  judgment. 

W.  JR.  ShaaMandy  for  the  appellant  ' 

Daniel  ProM,  for  the  respondent. 

Allbn,  J.  By  §  97,  title  4  of  the  charter  of  the  defend- 
ant, it  is  made  the  duty  of  the  mayor  and  common  councO, 
and  they  have  the  power,  to  lay  out,  make,  open,  regulate, 
repair  and  improve  highways,  streets,  lanes,  alleys,  sewers, 
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gntterSy  &c.,  and  alter/  widen,  straighten  and  discontinue  the 
same  when  they  shall  deem  proper,  subject  to  the  proyisions 
of  law  and  the  charter.  It  is  discretionary  with  the  commo^^ 
council  whether  they  will  undertake  any  of  the  improyements 
referred  to,  and  no  action  will  lie  against  the  city  for  a  refu- 
sal or  omission  of  the  common  council  to  construct  a  sewer. 
(  Wil8on  y.  The  Mayor  of  New  Tork^  1  Denio,  595.)  But 
haying  made  any  of  the  improyements,  or  undertaken  any  of 
the  public  works  authorized  by  the  charter,  the  duty  is  im* 
peratiye  to  construct  them  in  a  proper  manner,  atid  keep  them 
in  proper  repair.  The  acts  of  the  corporation  are  only  discre^ 
tionary  to  the  extent  of  determining  whether  the  particular 
work  shall  be  undertaken  or  not.  The  act  of  constructionf 
and  the  duty  of  keeping  in  repair  after  the  work  is  coAiplete, 
are  ministerial  in  their  nature  ;  and  for  any  neglect  or  omis- 
sion of  duty  an  action  lies,  at  the  suit  of  any  party  specially 
injured.  And  for  neglecting  to  do  what  the  conmion  good 
requires,  by  which  a  nuisance  is  permitted  or  created,  an  in- 
dictment lies.  {The  People  y.  Corporation  of  Albany j  11 
Wend.  539.)  The  charter  of  the  defendant  is  more  than  per- 
missiye,  in  the  section  conferring  authority  to  make  and  re- 
pair streets,  sewers,  &c.,  as  it  in  terms  declares  it  to  be  the 
^^  duty  of  the  mayor  and  common  council"  to  do  the  acts 
mentioned,  when  they  shall  deem  proper.  They  haye  ad- 
judged this  sewer  to  be  proper  and  necessary,  and  haye,  at 
the  expense  of  the  property  benefited,  caused  it  to  be  built 
as  a  ^^  local  improyement,"  and  paid  for  by  a  ^'  local  assess- 
ment," in  pursuance  of  §  3  of  title  7  of  the  charter.  The 
duty  of  keeping  it  in  repair  is  one  of  public  concern,  relating 
to  the  public  welfare,  and  is  to  be  regarded  as  imperatiye  and 
peremptory.  The  corporation  cannot  negligently  omit  or  ar- 
bitrarily refuse  to  exercise  the  power  yested  in  it  to  keep  the 
sewer  in  repair.  This  was  decided  in  The  Mayor  of  New 
York  y.  FurzCj  (3  Hill^  612,)  and  the  city  of  Yew  York  was 
held  liable  to  an  inhabitant  who  sustained  an  injury  by  reason 
of  the  neglect  of  the  agelits  of  the  corporation  to  repair  a 
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Bewer  confitnicted  by  the  city ;  and  the  principle  of  the  case 
has  been  repeatedly  reaffirmed,  since.  In  that  case  the  sewer 
was  suffered  to  remain  filled  up  and  obstructed,  and  by  reason 
of  this  being  out  of  repair,  the  water  overflowed  upon  the 
plaintiff's  premises  and  into  his  cellar  and  basement 

A  municipal  corporation,  in  the  construction  of  its  sewers, 
drains,  &c.,  as  well  as  in  their  maintenance  and  preservation, 
is  bound  to  exercise  that  care  and  prudence  which  a  discreet 
and  Qiiutious  individual  would  use  if  the  whole  loss  or  risk 
was  to  be  his  own.  The  city  of  Bochester  was  held  liable  ia 
damages  occasioned  to  individual  property  by  the  want  of  ca- 
pacity of  a  culvert  and  the  unskilliulness  of  its  construction, 
by  reason  of  which  it  failed  to  discharge  the  body  of  water 
which  it  was  designed  to  pass,  so  that  the  water  was  set  back 
upon  a  factory,  to  its  injur;.  (Bochester  White  Lead  Go. 
V.  Bochester  City,  3  Comst.  463.  And  see  Lloyd  v.  The 
Mayor  dc.  of  New  York,  1  Seld.  369  ;  Conrad  y.  The  Trus- 
tees of  the  Village  of  Ithaca,  16  N.  F.  Rep.  158  ;  and  J?t«^ 
son  V.  The  Mayor  dc.  of  New  York,  5  Seld.  163.)  The 
duty  of  the  city  to  repair  the  sewer,  as  well  as  its  liability  to 
indictment  for  a  neglect  of  that  duty,  and  to  an  action  at  the 
suit  of  any  one  sustaining  an  injury  in  consequence  of  the 
neglect,  are  so  clearly  established  and  repeatedly  reaffirmed 
in  the  cases  cited,  and  the  principles  upon  which  the  cases 
rest  are  so  well  settled,  that  a  further  reference  to  authority, 
or  consideration  of  the  question,  cannot  be  necessary. 

The  defendants,  however,  claim  that  the  plaintiff  was  a 
wrongdoer  in  connecting  his  cellar  and  premises  with  the 
sewer  by  a  drain,  and  that  he  is  therefore  not  entitled  to  re- 
cover, in  this  action.  If  the  position  can  be  maintained  that 
the  insertion  of  the  plaintiff's  drain  was  unauthorized  and 
unlawful,  it  would  follow  that  inasmuch  as  the  overflow  from 
the  sewer  was  through  that  drain,  the  plaintiff  could  not  re- 
cover for  that  which  was  the  consequence  of  his  own  wrongful 
act  It  is  assumed  by  the  counsel  for  the  defendant  that  the 
sewer  is  the  exclusive  property  of  the  city,  designed  and  in- 
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tended  to  be  need  only  for  the  carrying  off  the  water  from 
the  street,  and  that  which  would  otherwise  pass  over  the  sur- 
face and  in  the  gutters.  If  this  be  so,  the  construction  of 
the  sewer  was  a  wanton  waste  of  money,  and  its  expense  an 
unnecessary  burden  upon  property.  The  only  inlets  or  chim- 
neys for  the  reception  of  the  water  from  the  street  are  one 
at  or  very  near  each  end  of  the  sewer,  and  within  a  few  feet 
from  the  other  sewers  into  which  it  might  have  been  con- 
ducted at  a  very  trifling  expense.  But  sewers  are  constructed 
not  necessarily  as  a  part  of  or  incidental  to  a  street,  or  under 
the  street-making  power.  It  is  usual,  it  is  true,  to  construct 
them  in  the  line  of  the  streets ;  and  this,  because  it  can  be 
done  conveniently  and  upon  a  line  to  which  the  public  has 
access.  And  it  is  not  an  appropriation  of  the  land  to  a  pur- 
pose inconsistent  with  its  use  as  a  public  highway ;  and  they 
may  be  of  service  in  draining  the  street.  (Kelsey  v.  King, 
32  Barb.  410.)  But  sewers  are  constructed  mainly  in  refer- 
ence to  a  more  thorough  drainage  than  can  be  obtained  in 
any  other  way,  not  only  of  the  streets,  but  of  the  adjoining 
lots,  and  with  a  view  to  health,  as  well  as  the  more  conveni- 
ent enjoyment  of  the  premises  drained.  In  large  and  popu- 
lous cities  a  wise  system  of  sewerage  is  indispensable  to  life 
and  health ;  for  in  no  other  way  can  provision  be  made  for 
receiving  and  conducting  away  the  surplus  waters  and  im- 
purities, which,  if  suffered  to  remain,  would  cause  disease 
and  pestilence.  In  no  other  way  than  by  means  of  common 
sewers  constructed  by  the  city  can  cellars  and  basements  be 
drained  and  made  fit  for  use.  And  if  the  public  cannot  use 
them  for  the  purpose  of  drainage,  they  will  not  accomplish 
the  end  for  which  they  are  designed.  An  individual,  in  the 
heart  of  a  city,  cannot  drain  his  premises,  and  provide  for 
conducting  away  the  waters  and  impurities  that  collect,  ex- 
cept as  he  does  it  through  the  common  sewers.  He  cannot 
drain  the  premises  on  or  through  the  premises  of  others,  and 
it  is  impracticable  to  allow  and  would  be  unreasopable  to 
compel  each  man  to  build  a  separate  sewer  for  himself^  in  or 
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under  the  street.  They  are  called  common  sewers^  because 
they  are  common  to  all  who  are  so  situated  as  to  use  them ; 
and  the  only  way  they  can  be  used  is  by  inserting  a  drain 
from  the  premises  sought  to  be  drained.  Unlike  a  drain 
differently  constructed,  it  does  not  drain  or  carry  off  the 
water  from  the  lands  through  which  it  passes,  except  as  it  is 
brought  into  it  by  drains  falling  into  it.  If  the  theory  of 
the  defendant's  counsel  is  correct,  it  is  a  mistake  to  suppose 
that  the  lots  against  which  a  sewer  is  constructed  are  bene- 
fited by  it ;  for  it  does  not  take  the  water  from  the  lots  un- 
less the  owners  are  permitted  to  drain  into  it  But  lots 
adjacent  to  a  common  sewer  are  benefited  and  rendered  mora 
valuable  by  it ;  and  hence  the  construction  of  sewers  is 
classed  among  local  improvements,  and  assessed  upon  the 
property  benefited.  {Charter  of  City,  supra.)  If  made 
solely  with  a  view  to  the  health  of  the  city,  they  should  be 
charged  upon  the  city  at  large ;  and  if  made  as  a  part  of 
the  Street,  they  should  be  a  charge  upon  the  street  fund.  It 
would  be  unjust,  as  well  as  grossly  unreasonable,  after  hav- 
ing assessed  property  for  the  building  of  a  sewer  in  reference 
to  benefit,  to  deprive  the  owner  of  all  benefit  and  advantage 
from  it,  and  to  drive  him  elsewhere  for  his  drainage.  There 
is  something  very  like  a  contract  to  be  implied  from  the  con- 
struction of  a  sewer  at  the  expense  of  the  adjacent  property, 
that  it  may  be  used  to  drain  the  property  thus  charged  with 
its  construction.  The  ordinance  of  the  city  implies  the  right 
of  property  holders  to  connect  their  drains  with  the  common 
sewers.  It  (cA.  9,  §  2,  q/'  city  ordinances,)  provides  that 
each  and  every  person  who  shall  dig  in  any  street,  for  any 
purpose,  either  to  connect  with  a  sewer,  or  water  or  gas-pipes, 
shall  first  serve  a  notice  in  writing  on  the  clerk  of  the  city, 
to  the  effect  that  he  or  she  desires  to  dig  in  the  street,  giving 
the  location  and  name  of  its  owner,  that  the  clerk  may  keep 
a  register  of  the  same.  A  neglect  to  serve  such  notice  shall 
subject  the  person  offending  to  a  penealty  of  not  less  than 
two  nor  more  than  twenty-five  dollars.    The  right  to  make 
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connection  is  conceded,  and  the  object  of  the  notice  is  not 
to  obtain  a  license  or  permission  from  the  city  authorities, 
but  to  enable  the  cit j  clerk  to  keep  a  register  of  the  fact. 
The  want  of  a  notice  does  not  make  the  di^ng  in  the  street 
or  the  connection  with  the  sewer  unlawful,  and  no  penalty  is 
imposed  for  making  the  connection,  but  the  penalty  is  im- 
posed for  omitting  to  give  the  notice.  The  right  to  dig  in 
the  street  and  connect  with  the  sewer  exists  independent  of, 
and  is  conceded  by,  the  ordinance,  but  the  notice  is  made 
necessary  by  the  ordinance,  and  a  penalty  for  its  omission  is 
imposed.  The  act  of  connection  is  not  prohibited,  and  is 
not  therefore  classed  among  the  acts  which,  being  prohibited 
and  therefore  unlawful,  cannot  give  or  lay  the  foundation  of 
an  action  in  behalf  of  the  wrongdoer.  (Bosworth  v.  Inhab^ 
itanta  of  Swansey,  10  Mete.  363.  Hallett  v.  Novion,  14 
John.  273.     Pennington  v.  Toumsend,  7  Wend.  276.) 

It  is  also  urged  that  the  plaintiff  was  guilty  of  negligence 
in  not  placing  a  valve  or  water  trap  in  his  drain,  which  would 
have  prevented  the  water  from  setting  back  into  his  cellar. 
But  this,  upon  the  evidence  and  finding  of  the  referee,  was 
only  necessary  to  guard  against  the  negligence  of  the  defend- 
ant and  want  of  care  in  preserving  the  same  in  proper  repair. 
The  evidence  is,  and  so  the  referee  finds,  that  the  sewer  was 
sufficient,  if  kept  clean  and  unobstructed,  to  carry  off  the 
water ;  and  the  flooding  of  the^plaintiff's  premises  was  caused 
by  the  filling  up  and  obstruction  of  the  sewer.  As  the  plain- 
tiff could  not  have  foreseen  the  negligence  of  the  defendant, 
he  was  not  called  upon  to  guard  against  it.  He  was  at  lib- 
erty to  assume  that  the  sewer  would  be  kept  in  repair ;  and 
if  it  had  been,  no  damages  would  have  occurred. 

In  this  case  the  negligence  of  the  defendants  did  not  depend 
upon  notice  to  them  that  the  sewer  was  out  of  repair.  The 
duty  of  looking  after  it  and  keeping  it  free  from  obstruction 
devolved  upon  them,  and  not  upon  strangers.  The  obstruc- 
tion was  not  created  by  the  act  of  a  third  person,  as  in  Ori/' 
fin  v.  Mayor  dec.  of  New  Torky  (5  Seld.  456,)  but  was  the 
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Becessary  aad  ordinary  result  of  the  flow  of  water  and  filth 
into  the  sewer,  and  an  omission  to  guard  against  or  remove 
it  was  in  itself  negligent.  '  It  was  a  neglect  of  duty  not  to 
ascertain  that  the  sewer  had  become  obstructed.  {McQinUy 
V.  Mayor  dc.  of  New  York^  5  Duer,  674l)  The  obstruction 
was  gradual,  and  the  work  of  years,  and  if  notice  were  neces- 
sary the  defendant  had  ample  notice ;  for  the  engineer,  under 
whose  superintendence  it  was  constructed,  advised  the  city 
authorities  that  if  kept  clean  it  would  answer  all  purposes, 
but  that  it  would  require  to  be  flooded  occasionally,  to  carry** 
off  the  accumulations  of  filth  and  dirt.  The  admission  of 
evidence  of  the  custom  of  the  inhabitants  of  the  city  to  con- 
nect their  drains  with  the  common  sewers,  could  not  have 
affected  the  result,  and  therefore,  whether  strictly  admissible 
to  not,  is  not  material 

The  judgment  should  be  affirmed. 

Bacon  and  Mullin,  Justices,  concurred. 

Morgan,  J.  (dissenting.)  It  may  be  conceded,  I  ihink, 
that  the  city  is  liable  in  damages  for  neglecting  to  keep  the 
street  sewers  in  repair,  when  the  water  is  set  back  so  as  to 
overflow  the  adjoining  premises.  But  the  right  of  persons  to 
open  a  street  sewer  and  connect  it  with  an  under  drain, 
should  have  some  limitation.  The  damages  here  were  occa- 
sioned by  the  water  forcing  its  way  into  the  plaintiff's  cellar 
through  his  under  drain.  It  happened  after  a  severe  freshet, 
and  the  referee  has  found  that  the  common  council  had  no 
notice  that  the  street  sewer  required  reparation.  Nor  was 
the  plaintiff's  drain  built  with  the  knowledge  or  assent  of  the 
common  council,  or  with  notice  to  the  clerk,  as  required  by 
the  city  ordinances.  I  am  not  ready,  therefore,  to  admit  tliat 
the  city  was  under  any  obligation  to  the  plaintiff  to  repair 
the  street  sewer  so  as  to  prevent  the  water  from  flovring  into 
his  cellar  through  his  own  drain.  The  common  council  had 
an  undoubted  right  to  regulate  the  manner  in  which  the  con- 
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nection  shonld  be  made^  and  if  served  with  notice,  might 
have  required  the  owner  to  protect  it  in  some  way  to  avoid 
the  danger.  But  however  this  may  be,  the  report  of  the  ref- 
eree fails  to  find  as  a  matter  of  fact  that  the  city  was  guilty 
of  negligence  in  omitting  to  repair  the  G-enesee  street  sewer, 
before  the  injury  to  the  plaintiff's  property.  I  think  such  a 
finding  absolutely  necessary,  to  sustain  a  judgment  against 
the  city  in  this  case. 

Judgment  affirmed. 

[OvovDAOA  Gbvbbal  Tbbx,  October  1, 1861.    Saeon,  AUm,  MidUn  and 
Morgan,  Justioet.] 


Harboweb  and  others  vs.  Bitson  and  others. 

A  mere  encroachment  on  a  public  highway,  by  a  fence,  wiU  not  aathorize  the 
remoTal  of  the  fence  by  an  indiridnal,  unless  it  hinders,  impiedes  or  ob- 
structs the  use  of  the  road  by  the  public.    Moboan,  J.  dissented. 

An  encroachment  of  a  fence  upon  the  highway  is  not  a  public  nuisance,  so  aa 
to  authorize  an  individual  to  abate  it,  unless  it  interferes  with  the  use  of 
the  road  by  the  public. 

His  Justification  will  be  limited  by  the  necessity  of  the  case ;  and  if  the  use  of 
the  road  is  not  interfered  with  by  the  fence,  he  will  be  a  trespasser,  in 
removing  it. 

One  aggrieved  by  a  private  nuisance  may  have  his  action,  or  he  may  abate  the 
nuisance.  A  party  sustaining  a  special  injury  from  a  public  or  common 
nuisance  may  also  have  his  action,  and  in  the  like  case  he  may  abate  the 
nuisance. 

If  there  be  a  nuisance  in  a  public  highway,  a  private  individual  cannot  of  his  ] 
own  authority  abate  it,  unless  it  does  him  a  special  injury ;  and  he  can  only 
interfere  with  it  so  far  as  is  necessary  to  exercise  his  right  of  passing  along 
the  highway,  doing  no  unnecessary  damage. 

If  one  can,  with  reasonable  care,  notwithstanding  the  act  complained  of,  en* 
joy  the  right  or  fhinchise  belonging  to  him,  he  is  not  at  liberty  to  destroy 
<A  interfere  with  the  property  of  the  wrongdoer. 

ACTION  of  trespass^  tried  before  Mobgan,  J.  and  a  jury, 
at  the  Onondaga  circuit.    The  act  complained  of  was 
the  removal  of  a  fence  which  the  plaintiff  had  built  withiu 
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the  line  of  a  public  highway.  There  was  conflicting  evi- 
dence whether  the  fence  obstructed  or  hindered  the  travel  in 
the  road,  or  interfered  with  the  use  of  the  road  by  the  public. 
The  justice  charged  the  jury  that  they  would  determine  where 
the  south  bounds  of  the  road* were  as  in  fact  fenced  in,  and' 
worked  as  a  public  road  for  the  twenty  years  prior  to  the 
erection  of  the  fence  by  the  plaintifib  ;  ifnd  if  they  found  that 
the  fence  was  in  the  road  as  thus  used,  it  would  constitute  a 
nuisance,  which  the  defendants  who  traveled  the  road  might 
remove.  ^ 

The  court  was  requested  to  charge,  1.  That  a  mere  en* 
croachment  on  the  road  by  the  fence  did  not  authorize  the 
removal  of  the  fence  by  the  defendants,  unless  it  hindered, 
impeded  or  obstructed  the  use  of  the  road  by  the  public ; 
and  2d.  That  an  encroachment  of  a  fence  upon  the  road  is 
not  a  public  nuisance,  so  as  to  authorize  an  individual  to 
abate  it,  unless  it  interferes  with  the  use  of  the  road  by  the 
public. 

These  instructions  were  refused,  on  the  ground  that  it  was 
not  such  a  case ;  although  there  might  be  cases  where  per- 
sons might  interfere  with  a  mere  encroachment,  and  that 
this  amounted  to  an  obstruction  if  it  was  within  the  limits 
of  the  highway  as  actually  fenced  and  used.  That  the  de- 
fendants had  a  right  to  the  full  width  of  the  road  as  fenced 
and  used,  although  they  may  have  been  able  to  get  by  the 
obstruction  without  any  serious  inconvenience.  The  plain- 
tiffs had  no  right  to  narrow  the  road,  and  if  they  did  put  their 
fence  in  the  road,  the  defendants  could  remove  it,  doing  no 
unnecessary  damage.  Exception0  were  taken,  as  well  to  the 
refusal  to  charge  as  to  the  various  legal  propositions  charged, 
and  the  jury  found  a  verdict  for  the  defendants ;  and  from 
the  judgment  entered  thereon  the  plaintiffs  appealed. 

Sedgwicky  Andrews  d  Kennedy,  for  the  appellants,    y 

Noxon  (t  Pulmanf  for  the  respondents. 
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Allen,  J.  The  encroachment  of  the  plaintiffs'  fence 
npon  the  highway  was,  it  would  seem,  hardly  disputed  upon 
the  trial.  The  only  question  of  fact  upon  which  conflicting 
evidence  was  given  was  whether  the  fence  was  an  obstruction 
to  the  travel,  and  interfered  with  the  use  of  the  road  by  the 
public.  And  upon  this  branch  of  the  case  several  witnesses, 
in  behalf  of  the  plaintiffs,  testified  that  the  fence  torn  down  did 
not  and  could  not  interfere  with  the  travel  west  of  the  angle ; 
and  all  the  testimony  was  that  at  the  angle  and  with  the 
fence  a  single  team  could  easily  and  safely  pass,  and  that 
without  the  fence  two  teams  could  not  pass. 

The  fence  was  undoubtedly,  upon  the  finding  of  the  jury, 
an  encroachment  upon  the  highway,  which  might  have  been 
removed  by  proceedings  under  the  statute.  (1  B,  S.  521.) 
It  was  also  a  public  nuisance,  and  indictable  as  such.  (4  BL 
Com.  167.)  And  had  the  plaintiffs  been  indicted  for  erect- 
ing the  nuisance,  the  charge  of  the  judge  would  have  been 
strictly  accurate.  It  would  have  constituted  no  defense  that 
travel  was  not  entirely  obstructed  and  hindered.  The  public 
have  the  right  to  the  entire  width  of  the  road — a  right  of 
passage  in  the  road  to  its  utmost  extent,  unobstructed  by  any 
impediment.  The  plaintiffs  could  not  lawfully  by  their  fence 
render  the  passage  over  the  road  less  convenient  or  safe  than 
it  would  have  been,  but  for  the  encroachment.  (^People  v. 
Cunningham^  1  DeniOy  524.  King  v.  BiMsellj  6  Eastj  427. 
Per  Denio,  Vh.  J".,  Davis  v.  Mayor  of  New  Yorh,  14  N.  T. 
Bep.  524.)  '^  Any  permanent  or  habitual  obstruction  in  a 
public  street  or  highway  is  an  indictable  nuisance,  although 
there  be  room  enough  left  for  carriages  to  pass."  {See  also 
Bex  V.  Lord  Orosvenor,  2  Stark.  611 ;  Queen  v.  BettSy  16 
Q.  B,  Bep.  1022.)  If  every  indictable  nuisance  may  be 
abated  by  any  one,  upon  his  own  motion,  who  chooses  to  take 
the  law  into  his  own  hands,  the  justification  of  the  defend- 
ants was  complete,  and  the  court  properly  refused  the  instruc- 
tions asked  for,  to  the  effect  that  an  individual  was  not 
authorized  to  abate  the  nuisance  by  the  removal  of  the  fence, 
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unless  it  interfered  with  the  use  of  the  road.  The  claim  is 
that  the  erection  and  maintenance  of  the  nuisance  being  a 
misdemeanor,  any  one  may  abate  it,  as  it  is  for  the  interest 
of  the  public  that  it  should  not  exist  If  this  is  so,  it  is 
the  only  case  where,  in  the  absence  of  any  necessity,  the  vin- 
dication and  execution  of  the  law  are  devolved  upon  the  pri- 
vate citizen ;  and  I  have  found  no  case  that  goes  this  length. 
The  doctrine  would  tend,  manifestly,  to  breaches  of  the  pub- 
lic peace,  and  might  lead  to  the  oppression  of  wrongdoers, 
which  should  be  guarded  against.  Private  nuisances  may  be 
abated  by  the  individuals  aggrieved  by  them.  (3  BL  Com,  5. 
2  Bouv.  Inst,  574.)  And  public  nuisances  should  only  be 
subject  to  abatement  by  one  especially  aggrieved  by  them. 
Blackstone  says :  '^  If  a  new  gate  be  erected  across  the  pub- 
lic highway,  which  is  a  common  nuisance,  any  of  the  king's 
subjects  passing  that  way  may  cut  it  down  and  destroy  it.^'  , 
The  reason  assigned  is,  that  the  injury  requires  an  immediate 
remedy.  (3  Black.  Com,  6.)  The  instance  given  is  that  of 
a  total  obstruction  of  the  road  by  the  erection  of  a  gate 
across  it,  rendering  its  destruction  by  the  passer  by  a  neces- 
sity. Mr.  Broom,  commenting  on  and  explaining  this  pass- 
age from  Blackstone,  says  that  to  justify  a  private  individual 
in  abating,  on  his  own  authority,  such  a  nuisance,  it  must 
appear  that  it  does  him  a  special  injury;  and  he  can  only 
interfere  with  it  as  far  as  may  be  necessary  to  exercise  his 
right  of  passing  along  the  highway  with  reasonable  conven- 
ience, and  not  because  the  obstruction  happens  to  1be  there. 
{Broom  on  Com.  Law,  250.)  The  Mayor  dec.  of  Colchester^ 
V.  Brooks,  (7  Q.  B.  Rep.  339,)  was  an  action  on  the  case  for 
injuring  the  plaintiff's  oyster  beds  in  a  river,  by  improper 
navigation  of  the  defendant's  vessels.  The  defendant  plead- 
ed that  that  part  of  the  river,  before  and  at  the  time  when, 
&c.,  was  open  to  the  sea  and  within  the  flux  and  reflux  of 
the  tide,  and  was  a  public  navigable  river  and  the  queen's  high- 
way for  all  her  subjects  with  their  ships  and  vessels  '^to  nav- 
igate, sailj  pass  and  repass^  in,  upon,  through,  over  and  along 
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the  same  and  all  parts  thereof,  every  year  and  at  all  times  and 
states  of  the  tide,  at  their  free  vrill/'  &c.  On  the  trial  it 
appeared  that  the  defendant's  Tessel,  passing  up  the  Oolne, 
a  navigable  tide  river,  grounded  at  a  point  called  the  Hound. 
The  tides  were  in  a  state  called  ^'  the  dead  of  the  neaps/' 
which  made  it  impossible  that  for  a  day  or  two  a  vessel  of 
that  draught  should  pass  the  Hound.  The  ship  grounded  on 
an  oyster  bed  claimed  by  the  plaintiffs  as  their  property,  and 
there  did  considerable  damage.  The  crew  left  her,  and  for 
want  of  being  properly  anchored,  she  shifted  her  position 
when  the  tide  rose,  grounded  in  another  place,  and  did  new 
damage.  The  jury  found  that  oysters  thrown  into  the  mid- 
channel  of  the  river  were  a  nuisance,  and  tended  to  impede 
the  navigation,  and  that  the  defendant's  vessel  grounded 
where  the  oysters  were  so  thrown,  and  that  in  conducting 
the  vessel  there  was  no  neglect  as  far  as  the  first  grounding, 
but  that  there  was  great  n^lect  in  leaving  the  vessel  un- 
moored after  she  first  grounded.  The  court  of  queen's  bench 
held  that  although  the  oysters  were  placed  in  the  channel  of 
a  public  navigable  river  so  as  to  create  a  public  nuisance,  a 
person  navigating  was  not  justified  in  damaging  such  prop- 
erty by  running  his  vessel  agjainst  it,  if  he  had  room  to  pass 
without  so  doing ;  for  an  individual  could  not  abate  a  nui- 
sance if  he  was  no  otherwise  injured  by  it  than  as  one  of  the 
public;  and  therefore  the  fact  that  such  property  was  a 
nuisance  was  no  excuse  for  running  upon  it  negligently. 
Loid  Penman,  Ch.  J.  delivered  the  opinion  of  the  court,  and 
says  if  there  was  abundance  of  room  and  of  water  for  the  ves- 
sel to  have  passed  up  without  going  near  the  alleged  nui- 
sance, ^^  however  wrongful  the  act  of  the  plaintiff*,  yet,  as  the 
defendant  sustained  no  special  inconvenience  thereby,  he  cer- 
tainly could  not  have  been  justified  in  willfully  infringing 
upon  or  destroying  the  oysters,  even  for  the  purpose  of  abat- 
ing the  nuisance."  Again,  "  In  the  case  of  a  private  nui- 
sance, the  individual  aggrieved  may  abate,  (3  Bl.  Com.  5,) 
so  as  he  commits  no  riot  in  doing  it ;  and  a  public  nuisance 
Vol.  XXXVII.  20 
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becomes  a  private  one  to  him  who  is  specially  and  in  some 
particular  way  incommoded  thereby^  as  in  the  case  of  a  gate 
across  a  highway  which  prevents  a  traveler  from  passing,  and 
which  he  may  therefore  throw  down ;  but  the  ordinary  rem- 
edy for  a  public  nuisance  is  itself  public,  that  of  indictment ; 
and  each  individual  who  is  only  injured  as  one  of  the  public, 
can  no  more  proceed  to  abate  than  he  can  bring  an  action/' 
The  same  principle  was  distinctly  reaffirmed  in  Dimes  v.  Pet-- 
ley,  (16  Q.  B.  Rep.  276,)  Lord  Campbell,  Ch.  J.  delivering 
the  judgment  of  the  court,  in  which  he  says :  "  Now  it  is 
fully  established  by  the  recent  cases,  (citing  them,)  that  if 
fhere  be  a  nuisance  in  a  public  highway  a  private  individual 
cannot  of  his  own  authority  abate  it,  unless  it  does  him  a 
special  injury ;  and  he  can  only  interfere  with  it  as  far  as  is 
necessary  to  exercise  his  right  of  passing  along  the  highway ; 
and  without  considering  whether  he  must  show  that  the 
abatement  of  the  nuisance  was  absolutely  necessary  to  enable 
hitq  to  pass,  we  clearly  think  that  he  cannot  justify  doing 
any  damage  to  the  property  of  the  person  who  has  improp- 
erly placed  the  nuisance  in  the  highway,  if,  avoiding  it,  he 
might  have  have  passed  on  with  reasonable  convenience/' 
One  who  is  injured  by  an  obstruction  placed  unlawfully  in  a 
highway  cannot  maintain  an  action  for  damages,  if  it  ap- 
pears he  did  not  use  ordinary  caf'e  by  which  the  obstruction 
might  have  been  avoided.  {Irwin  v.  Sprigg^  6  OUly  200. 
Smith  V.  Smith,  2  Pick.  621.  Davies  v.  Mann,  10  JIfees.  <k 
Wels.  546.) 

The  precise  question  presented  here  was  considered  and 
decided  in  Bateman  v.  Bluck,  (18  Q.  B.  Bep.  870,)  which  was 
trespass  for  entering  the  plaintiff's  dose  and  pulling  down 
a  wall  therein.  Plea  that  the  close  was  a  public  pavement 
within  the  metropolitan  paving  act  of  67  Geo.  III.,  ch.  29 ; 
that  the  plaintiff  unlawfully,  and  contrary  to  the  act,  erected 
thereon  the  said  wall ;  and  because  the  wall  incumbered  the 
pavement,  and  the  plaintiff  refused,  on  the  defendant's  re- 
quest, to  remove  the  same,  the  defendant  entered  and  pulled 
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it  down.  And  it  was  held,  on  motion  for  judgment  non  ob- 
stante veredicto,  that  the  plea  was  bad  for  not  showing  that 
it  was  absolutely  necessary  for  the  defendant,  in  order  to  ex- 
ercise the  alleged  right  of  passage,  to  remove  the  walL  The 
loctM  in  quo  was  regarded  as  a  highway.  {And  see  Angell 
on  Highways,  §  274 ;  Gates  v.  Blancoe,  2  Dana,  158 ;  JRwig 
V.  Shoneberger,  2  Watts,  23 ;  Hopkins  v.  Crombie,  4  N.  H. 
Rep.  520 ;  MoffaU  v.  Brewer,  1  Iowa  R.  348 ;  Hubbard  v. 
Denting,  21  Conn,  Rep.  356.)  In  Wales  y.  Stetson,  (2  Mass. 
Rep.  143,)  the  only  question  propounded  to  the  court  in 
banc  was  whether  the  turnpike  corporation  had  a  right  by 
law  to  erect  the  gate  at  the  place  at  which  it  was  erectecl, 
and  if  it  had  not,  the  plaintiff  was  to  become  nonsuit.  But 
within  the  principle  of  the  cases  cited,  the  gate  being  ad- 
judged a  nuisance,  the  defendant  was  justified  in  removing 
it,  as  it  was  a  total  obstruction  pfiiie'road.  In  Arundell  v. 
McOuUoch,  (10  Mass.  Rep.  70,)  the  navigation  of  a  naviga- 
ble river  was  obstructed  by  a  bridge  erected  by  the  plaii^fEs, 
and  the  bridge  was  removed  by  the  defendant  to  facilitate 
the  passage  of  a  vessel  belonging  to  him,  built  above  the 
bridge,  and  as  little  damage  was  done  to  the  bridge  as  was 
possible.  The  court  held  the  defendant  justified ;  saying, 
"Here  nothing  more  was  done  than  was  necessary  to  procure 
a  safe  passage  for  the  defendant's  vessel." 

The  question  has  not  been  directly  passed  upon  by  the 
courts  of  this  state,  but  general  expressions  of  judges  have 
led  to  the  inference  that  every  common  nuisance  which  was 
indictable  might  be  abated  by  any  individual ;  that  indict- 
ment, and  abatement  by  individual  action,  were  concurrent 
remedies  for  all  public  nuisances.  And  in  Hart  v.  Mayor 
of  Albany,  (9  Wend.  571,)  some  of  the  members  of  the 
court  for  the  correction  of  errors  were  of  the  opinion  that 
any  person  might  abate  a  common  nuisance,  whether  he  was 
specially  aggrieved  by  it  or  not.  But  it  was  not  necessary 
to  pass  upon  it,  as  the  defendants  had  full  power  to  remove 
all  obstructions  from  the  river  and  harbor,  under  the  city 
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charter.  And  the  reporter,  in  the  head  note  to  the  case, 
leaves  the  proposition  in  this  form :  "  Whether  an  individual 
without  being  specially  a^rieved,  has  a  right  to  abate  or  re- 
move such  nuisance,  quaere."  Sogers  v.  Sogers  (14  Wend. 
131)  was  an  action  of  trespass  for  wasting  ashes  belonging  to 
the  plaintiff,  deposited  by  him  in  the  highway  within  100 
feet  of  the  defendant's  house.  The  ashes  were  so  deposited 
as  to  be  in  the  way  of  turning  carriages,  and  rendered  the 
highway  lees  commodious,  and  were  a  greater  injury  to  the 
defendant  than  to  others,  and  he  caused  them  to  be  scattered. 
The  plaintiff  proved  that  the  ashes  did  not  impede  traveling, 
either  on  foot  or  in  carriages.  And  Judge  Sutherland  was 
of  the  opinion,  and  with  him  the  other  justices  concurred, 
that  the  obstruction  of  the  highway  by  the  deposit  of  the 
ashes  was  not  such  a  nuisance  as  the  defendant  had  a  right 
of  his  own  mere  motion  to  abate.  In  Wetmore  v.  Tracy^ 
(14  Wend.  250,)  the  only  questions  were  whether  the  stat- 
utory provisions  for  removing  encroachments  from  public 
highways  had  superseded  the  common  law  remedies  by  in- 
dictment, and  abatement  by  individual  action ;  and  whether 
in  any  case  any  person  might  remove  a  common  nuisance. 
And  the  court  held  that  the  common  law  remedies  remained, 
notwithstanding  the  statute,  which  gave  a  cumulative  rem- 
edy ;  and  that  public  nuisances  might  be  abated  by  the  mere 
act  of  individuals.  But  it  was  not  necessary,  and  the  court 
did  not  undertake  to  declare  in  what  cases  individual  action 
would  be  justified.  The  case  was  one  in  which  a  removal  of 
the  fence  was  clearly  justified  by  necessity.  The  fence  built 
by  the  plaintiff  was  35  rods  in  length,  and  for  two-thirds  of 
that  distance  was  in  the  center  of  the  beaten  track,  and  at 
one  place  was  so  much  in  the  beaten  track  that  wagons  could 
not  pass  along,  and  it  was  difficult  even  to  pass  on  horseback. 
Benunck  v.  Morris  (3  Hill,  621,  affirmed  7  id.  576)  was 
an  action  of  trespass  for  tearing  away  a  part  of  the  plain- 
tiff's dam  over  the  Harlem  river,  a  navigable  stream.  The 
charge  to  the  jury  was  that  if  the  dam  was  a  public  nuisance 
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the  defendant  had  a  right  to  abate  it,  and  in  doing  so  had  a 
right  to  remove  so  much  of  the  dam  as  was  necessary  to 
make  a  safe  and  convenient  passage  for  all  vessels,  at  any 
time  of  tide,  which  had  been  accustomed  to  navigate  the 
river ;  but  that  if  he  removed  more  of  the  dam  than  was 
necessary,  or  did  any  unnecessary  injury  to  the  same,  he  would 
be  a  trespasser  pro  tcmto.  The  jury  found  a  verdict  for  the 
defendant,  and  the  judgment  of  the  superior  court  of  New 
York  was  affirmed  by  this  court  and  the  court  for  the  correc- 
tion of  errors.  The  principal  questions  made  and  considered 
were  upon  the  effect  of  a  certain  statute,  and  the  age  of  the 
dam,  which  were  relied  upon  by  the  plaintiff  as  giving  him 
the  right  to  maintain  the  dam.  And  these  were  the  only 
questions  passed  upon  by  the  court  of  last  resort.  All  that 
was  said  upon  the  extent  of  the  right  of  individuals  in  the 
abatement  of  public  nuisances,  by  Judge  Cowen,  in  deliver* 
ing  the  opinion  of  the  supreme  court,  was  this :  ^' And  I  am 
aware  of  no  case  denying  that  the  reibedy  by  abatement  is 
in  all  respects  concurrent  with  that  by  indictment,''  citing 
7  Cowen,  558,  and  9  Wend,  315,  a  mere  passing  remark, 
without  deciding  any  thing ;  merely  indicating  the  current 
of  thought,  rather  than  giving  expression  to  an  authoritative 
opinion,  or  deciding  a  point  made  in  the  case.  {And  see 
Peckham  v.  Henderson,  27  Barb.  ^2XfJ,) 

If  the  unqualified  right  exists,  and  any  person  may  of  his 
volition  and  without  process  of  law  abate  a  public  nuisance 
upon  the  peril  only  of  showing  in  justification  that  the  prop- 
erty destroyed  or  removed  is  a  nuisance,  and  indictable  as 
such,  there  can  be  no  distinction  made  as  to  the  kind  or 
character  of  the  nuisance.  It  may  be  a  particular  trade, 
which  is  only  obnoxious  because  carried  on  in  a  particular 
place  or  in  a  particular  manner ;  it  may  be  something  which 
affects  the  health,  or  the  air,  or  renders  the  enjoyment  of 
property  uncomfortable,  or  depreciates  the  value  of  property ; 
or  it  may  be  something  which  tends  to  a  breach  of  the  pub- 
lic peace — a  disorderly  house,  a  gaming  house,  or  a  hospital, 
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as  well  as  the  obetruction  of  a  navigable  river,  or  a  public 
highway,  or  the  inclosure  of  a  common.  To  suffer  any  one, 
without  necessity,  to  become  the  executor  of  this  branch  of 
the  common  law,  without  the  intervention  of  the  ordinary 
forms  of  law  and  a  resort  to  the  process  of  the  courts,  would 
tend  to  gross  injustice,  breaches  of  the  peace  and  riots,  and 
the  remedy  would  be  worse  than  the  evil  to  be  redressed. 
But  if  individual  action,  in  the  abatement  of  nuisances,  be 
restricted  and  the  power  qualified  and  limited  as  by  the  Eng- 
lish cases,  and  thus  cited  from  the  courts  of  some  of  the 
United  States,  no  serious  mischief  can  arise,  and  none  of 
which  the  wrongdoer  has  a  right  to  complain.  An  individ- 
ual aggrieved  by  a  private  nuisance  may  have  his  action,  or 
he  may  abate  the  nuisance.  A  party  sustaining  a  special  in- 
jury from  a  public  or  common  nuisance  may  also  have  his 
action,  and  in  the  like  case  he  may  abate  the  nuisance.  In 
the  language  of  Lord  Campbell,  it  becomes  to  him  a  private 
nuisance.  He  may  1-emove  that  which  interferes  with  his 
right,  to  the  extent  necessary  to  the  reasonable  enjoyment  of 
the  right  of  which  the  thing  interposed  would  deprive  him, 
doing  no  unnecessary  damage.  A  party,  by  erecting  a  nui- 
sance, does  not  put  himself,  or  his  property,  beyond  the 
protection  of  the  -law.  If  an  individual  or  member  of  the 
community  can  with  reasonable  care,  notwithstanding  the 
act  complained  of,  enjoy  the  right  or  franchise  belonging  to 
him,  he  is  not  at  liberty  to  destroy  or  interfere  with  the 
property  of  the  wrongdoer. 

In  this  case,  whatever  might  have  been  proper  had  the 
plaintiffs  been  on  trial  upon  an  indictment  for  the  nuisance, 
the  requests  of  their  counsel  were  proper,  and  the  instruc- 
tions should  have  been  given  to  the  jury  as  asked  for.  The 
justification  of  the  defendants  was  limited  by  the  necessity 
of  the  case,  and  if  the  use  of  the  road  was  not  interfered 
with,  the  defendants  were  trespassers  in  removing  the  fence. 
The  instructions  asked  were  substantially  the  same  as  those 
given  in  Benwick  v.  Morria. 
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The  judgment  must  be  reversed,  and  a  new  trial*  granted ; 
costs  to  abide  the  event. 

Bacon  and  Mullin,  Justices,  concurred* 

MoBOAK,  J.  (dissenting.)  By  the  common  law,  any  en- 
croachment or  incumbrance  upon  a  highway,  by  which  it 
is  rendered  less  commodious  to  the  people,  is  a  public  nui- 
sance, and  may  be  abated  without  suit.  (1  Haw,  P.  G.  212.) 
Every  portion  of  the  road,  as  laid  out  and  used,  is  dedicated 
to  the  public  and  cannot  be  obstructed  so  as  to  interfere  with 
the  public  travel  over  such  portions,  although  there  may  be 
room  to  pass  on  the  opposite  side.  (Id.  365.  16  Tin,  Abr. 
tit  Nuisance,  W.)  The  same  doctrine  has  been  held  in  this 
state.  (People  v.  Cunningham,  1  Denio,  524  Davis  v. 
Mayor  of  New  Tork,  14  N.  Y.  Rep.  524.)  And  so  in  Mass- 
achusetts. (2  Mass.  Rep.  143.  16  Pick.  175.)  There  may 
be  exceptions  to  this  rule,  but  they  have  only  been  allowed 
in  cases  where  the  pretended  obstructions  were  temporary, 
or  the  alleged  encroachment  was  beneficial.  It  is  upon  this 
ground  that  ornamental  trees  are  considered  a  public  benefit, 
instead  of  an  obstruction.  So  a  public  way  may  be  pro- 
tected by  a  wall  which  encroaches  upon  the  side  of  it 
Doubtless,  in  all  these  cases  of  alleged  benefit,  the  question  of 
nuisance  or  not  must  be  determined  by  the  jury,  in  view  of 
all  the  circumstances  of  the  case.  But  there  is  no  allegation 
of  benefit  here,  and  by  the  finding  of  the  jury  the  plaintifis' 
fence  was  placed  within  the  limits  of  the  highway.  It  is 
now  said  that  teams  could  have  passed  on  the  other  side 
without  difficulty,  or  at  least  the  jury  might  have  found  so 
by  their  verdict.  But  this  is  not  the  test.  It  requires  no 
argument  to  show  that  an  obstruction  to  any  part  of  the 
road  is  a  nuisance,  unless  it  can  be  justified  upon  some  ground 
of  necessary  convenience  or  supposed  advantage. 

As  no  such  ground  was  alleged  for  placing  this  fence  per- 
manently in  the  highway,  all  the  authorities  concur  in  pro- 


812  OASES  m  THE  SUPREME  COURT. 

Harrower  v.  Bitson. 

nouncing  it  a  nuisance.  There  was  nothing  on  which  the 
jury  could  pass,  except  the  single  fact  whether  the  fence  was 
put  in  the  highway.  If  it  was  put  there  without  excuse,  it 
was  per  se  a  nuisance ;  and  no  excuse  was  offered^  except 
the  untenable  assumption  that  it  did  not  obstruct  the  travel 
to  the  south  of  it,  for  notwithstanding  the  obstruction  in 
question,  it  is  said  sufficient  room  could  have  been  found  to 
go  along  the  road  on  the  other  side.  In  my  opinion  the  fence 
was  a  public  nuisance  if  it  was  placed  in  the  highway  by 
the  plaintiffs  without  some  good  reason  to  justify  the  act, 
whether  it  left  room  enough  for  teams  to  pass  it  or  not. 
The  jury  were  instructed  that  if  it  was  within  the  limits  of 
the  road  it  was  a  nuisance,  which  the  defendant  might  re- 
move. It  was  left  for  them  to  say  whether  it  was  within 
these  limits. 

The  case  of  Feckham  v.  Henderson  (27  Barb.  207)  was 
decided  upon  other  grounds.  What  the  judge  said  in  that 
case  about  encroachments  was  mere  dicta,  and  I  think  not 
entirely  warranted  by  the  authorities  cited.  The  cases  where 
an  obstruction  may  come  short  of  being  a  public  nuisance, 
were  noticed  by  the  judges  in  the  supreme  court  of  errors  in 
Connecticut  in  BumJiam  v.  Hotchkias,  (14  Conn.  R.  311 ;) 
and  they  do  not  warrant  the  views  of  the  counsel  for  the 
plaintiff  in  this  case ;  but  are  entirely  consistent  with  the  de- 
cision of  this  court  in  Wetmore  v.  Tracy,  (14  Wend.  250.) 

The  judgment  should  be  affirmed. 

New  trial  granted. 

[OvozTDAaA  Qenbbal  Tebh,  October  1,  1861.  Bacon^  AUen,  MuXUn  and 
Morgan^  Justices.] 
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Upon  a  letting  of  realty,  lands  or  tenements,  there  is  no  implied  warranty  that 
they  are  fit  for  the  use  for  which  the  lessee  requires  them. 

The  maxim  of  cavad  emptor  applies  to  the  contract  of  hiring  of  real  property, 
as  it  does  to  the  transfer  of  all  property,  real,  personal  or  mixed,  with  one 
or  two  recognised  exceptions. 

In  the  absence  of  any  fhtudulent  representations  or  concealment  by  the  lessor, 
as  to  the  state  and  condition  of  the  premises  let  and  their  fitness  for  the  pur- 
pose for  which  they  are  hired,  it  is  no  defense  to  an  action  for  the  rent,  that 
ihe  premises  were,  and  continued  to  be,  unhealthy,  noisome  and  offensiTe, 
and  unsuitable  for  a  dwelling.    Bacoh,  J.  dissented. 

ACTION  for  rent  upon  a  sealed  agreement  for  leasing  a 
dwelling  house  in  the  city  of  Syracuse,  for  one  year ;  the 
plaintiff  averring  in  his  complaint  that  the  defendant  "  en- 
tered into  the  possession  of  the  premises  so  leased  to  him  as 
aforesaid/'  The  defendant,  in  his  answer,  alleged  that  the 
plaintiff,  at  the  time  of  the  letting,  fraudulently  represented 
the  house  to  be  in  good  condition  and  fit  for  occupation  for  a 
family,  &c.,  and  that  the  same  was  not  tenantable,  &c.  An- 
other defense  was  that  the  premises,  at  the  time  of  the 
letting,  were  and  continued  to  be  unhealthy,  noisome  and 
offensive,  and  unsuitable  for  a  dwelling,  &c.  On  the  trial 
before  the  referee,  evidence  was  given  that  the  house  was 
leased  by  an  agent  of  the  defendant,  for  him,  after  the  agent 
had  inspected  and  examined  the  premises,  and  that  soon  there- 
after the  defendant  entered  into  the  possession  thereof.  That 
for  want  of  proper  drainage  the  house  became  and  continued 
to  be  unwholesome,  noisome  and  offensive,  and  unfit  for  occu- 
pation as  a  dwelling.  The  referee  gave  judgment  for  the 
defendant,  from  which  the  plaintiff  appealed. 

Smith  dk  Markham^  for  the  appellant. 
Jaa,  Noxofiy  for  the  respondent, 

Allek,  J.    There  was  no  evidence  of  fraudulent  repre-* 
sentations  by  the  plaintiff,  as  to  the  state  and  condition  of 
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the  premises  and  their  fitness  for  the  purpose  for  which  they 
were  hired.  And  the  evidence  would  not  have  justified  a 
finding  of  a  fraudulent  concealment  of  their  actual  condition 
at  the  time  of  the  letting.  The  referee  rests  his.  decision 
solely  upon  the  ground  that  the  house  was  not  tenantable, 
and  decides  as  matter  of  law  that  for  that  reason  the  defend- 
ant had  the  right  to  abandon  the  premises,  and  was  not  lia- 
ble for  the  rent  after  the  time  of  the  surrender  of  the  pos- 
session. 

The  earlier  English  cases,  and  especially  Smith  v.  Jfarro- 
hle,  (1  Car.  &  Marsh,  479 ;  8,  (7.,  11  M.  <k  W.  5,)  seem  to 
support  the  judgment  of  the  referee.  That  case  was  distin- 
guishable from  this,  in  that  it  was  to  recover  for  the  use  and 
occupation  of  a  furnished  house,  and  the  defense  was  that  the 
furniture  and  not  the  house  was  unfit  for  use ;  and  this  fact 
is  referred  to  in  subsequent  actions  as  distinguishing  it  in 
principle  from  actions  upon  leases  or  for  the  use  and  occupa- 
tion of  realty  alone.  {Hart  v.  ffindaon,  12  M,  dk  W,  68. 
SvMon  V.  Temple,  Id.  52.  Cleves  v.  Willoughhy,  7  Hill,  83.) 
It  is  not  necessary  to  refer  to  the  other  cases  relied  upon  by 
the  counsel  for  the  respondent,  for  the  reason  that  they  have 
been  expressly  overruled  in  England,  and  are  not  regarded  as 
law,  in  this  state.  The  cases  are  Cowie  v.  Ooodwin,  (9  Gar. 
&  P.  378 ;)  Edwards  v.  Ellington,  {R.  dk  M.  268,  8.  C.  7 
D.  &  R,  117 ;)  Collins  v.  Baum,  (1  M,  &  R.  112.)  Salis- 
bury V.  Marshall  (4  Gar.  &  P.  65)  was  made  to  depend 
upon  the  form  of  the  agreement.  The  judgment  can  only  be 
sustained  upon  the  ground  that  there  is  an  implied  warranty 
by  the  owner  that  the  demised  premises  are  suitable  and 
proper  for  the  purpose  for  which  they  are  rented — that  a  ten- 
ement leased  for  a  dwelling  is  suitable  for  that  purpose.  But 
the  contrary  of  this  is  very  well  settled,  by  repeated  adjudi- 
6ations  in  England  as  well  as  in  this  state.  It  is  no  answer 
'  to  a  demand  for  rent  that  the  premises  are  not  in  a  fit  and 
i  proper  state  and  condition  for  the  purposes  for  which  they 
are  hired — as  by  reason  of  the  buildings  being  destroyed  by 
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fire  during  the  tenancy,  or  becoming  untenantable  by  reason 
of  a  nnisance  erected  and  existing  without  the  fault  or  act  of 
the  landlord.  (1  Pars,  on  Gont,  4SL5,  Baker  v.  HoUzapf- 
feU,  4  Taunt,  44.  Arden  v.  Prdlen,  10  M.  dk  W.  321. 
Izon  V.  Gorton,  5  N,  G.  501.  Gilhooly  v.  Wa^hingtonj  4 
Gomst.  217.)  Dyett  v.  Pendleton,  (8  Gowen,  727,)  deciding 
that  the  grossly  lewd  and  criminal  conduct  of  the  landlord  in 
another  part  of  the  same  dwelling,  offensive  to  common  de- 
cency and  accompanied  with  riotous  disturbances  destroying 
the  quiet  occupation  and  beneficial  enjoyment  of  the  premises 
was  a  virtual  eviction,  and  therefore  a  bar  to  an  action  for 
the  rent,  was  said  in  Ogilvie  v.  Hall  (5  HiU,  54)  to  be  an 
extreme  case.  It  may  be  sustained  upon  the  groujid  that 
the  wrongful  act  of  the  landlord  prevented  the  beneficial  oc- 
cupation of  the  premises  as  a  dwelling,  and  was  therefore  an 
eviction.  But  this  carries  the  doctrine  of  eviction  to  its  ut- 
most verge.  {Per  Savage,  G,  J.  in  Etheridge  v.  Oaborn,  12 
Wend.  529.)  Upon  a  letting  of  realty,  lands  or  tenements, 
there  is  no  implied  warranty  that  they  are  fit  for  the  use  for 
which  the  lessee  requires  them.  (Arch.  Land,  and  Ten.  284.^ 
The  maxim  of  caveat  emptor  applies  to  the  contract  of  hir-* 
ing  of  real  property,  as  it  does  to  the  transfer  of  all  property, 
real,  personal  or  mixed,  with  one  or  two  recognized  excep- 
tions which  do  not  reach  this  case.  Sutton  v.  Temple,  (12 
if.  dk  W.  52  0  Hart  v.  Hindson,  (Id.  68  ;)  Westlake  v.  2)c- 
Graw,  (25  Wend.  669  ;)  Glevea  v.  Willoughby,  (7  Hill,  83  ;) 
Howard  v.  Doolittle,  (3  Dtter,  464  ;)  Button  v.  Gerriah,  (9 
Gush.  89  ;)  Foster  v.  Peyer,  [id.  242  ;)  and  Wells  v.  Gas- 
ties,  (3  Gray,  323,)  are  to  the  point,  and  decisive. 

The  referee  has  not  found  that  the  plaintiff  was  guilty  of 
any  fraud,  or  that  the  nuisance  was  created  by  any  wrongful 
act  of  the  landlord;  and  as  there  was  no  implied  warranty 
that  the  premises  were' or  should  continue  to  be  tenan table, 
it  follows  that  the  defendant  was  liable  upon  his  contract  to 
pay  the  rent  agreed  upon.  The  action  w€w  upon  the  verbal 
agreement  and  not  for  use  and  occupation,  if  that  would  have 
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made  any  di£ference.  The  agreement  was  valid  and  in  force, 
and  the  plaintiff  was  entitled  to  a  judgment  for  the  rent  re- 
served. 

The  judgment  must  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

MuLLiK  and  Moboak,  Justices,  concurred. 

Bacon,  J.  (dissenting.)  Although  it  may  be  true  that 
there  is  no  implied  warranty  in  the  case  of  an  actual  lease, 
that  the  premises  are  or  shall  be  put  in  good  repair,  yet  I 
think  it  must  be  held  that  where  premises  occupied  by  a  ten- 
ant are  rendered  uninhabitable  by  reason  of  a  nuisance  thereon 
which  endangers  health  and  life  itself,  the  tenant  will  be  war- 
ranted in  quitting  the  premises  and  terminating  the  demise. 
Especially  should  this  be  so  where  the  landlord  has  agreed  to 
put  the  premises  in  repair,  and  they  are  found  to  be  unten- 
antable by  the  wrongful  act  or  default  of  the  lessor.  Such 
is  the  principle  laid  down  by  Ch.  J.  Tindal,  in  Izon  v.  Gor- 
ton,  (5  Bing.  N.  R,  501,)  and  it  applies  fairly  to  this  case. 

I  know  no  just  principle  on  which  a  tenant  can  be  held  to 
the  performance  of  an  agreement  to  continue  a  demise  under 
circumstances  which  compel  him  to  endure  a  continued  and 
intolerable  nuisance.  {See  Pendleton  v.  Dyett^  in  error ^  8 
GoweUy  727.)    The  judgment  should,  I  think,  be  affirmed. 

New  trial  granted. 

[Okondaoa  6btxsal  Tbbh,  October  1, 1861.  BaecUf  AUen,  MuUin  and 
Morgan,  Justicea.] 
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It  is  well  settled  that  an  accord  and  satis&ction  by  one  of  seyeral  obligoiB  or 
wroDgdoers  is  a  satisfaction  as  to  all ;  and  a  partial  satisfaction  bj  one  of 
sereral  wrongdoers  is  a  satisfaction,  pro  latUOt  as  to  all. 

In  an  action  against  the  defendant  for  fhiud  in  the  negotiation  of  a  loan  from 
the  plaintiff  to  H.,  upon  his  bond  and  mortgage,  and  for  fhiadulent  repre- 
sentations and  concealments  relaUye  to  the  mortgaged  premises,  it  appeared 
that  the  negotiation  of  the  loan  was  conducted  by  C,  an  attorney  employed 
by  the  defendant ;  that  on  the  discovery  of  the  frand,  C.  being  charged 
therewith,  executed,  together  with  one  T.,  a  b<md  to  the  plaintiff,  condi- 
tioned for  the  payment  of  the  mortgage  debt;  that  C,  subsequently  con- 
fessed judgment  in  favor  of  the  plaintiff  for  the  amount  then  unpaid  upon  the 
mortgage  debt,  and  paid  a  portion  of  such  judgment.  JEfdd  that  if  there 
was  <tny  evidence  to  connect  C.  with  the  fraud  and  to  show  a  guilty  com- 
plicity on  his  part,  it  should  have  been  submitted  to  the  Jury,  with  in- 
structions that  if  they  found  the  defendant  and  C.  were  both  engaged  in 
practicing  a  fraud  upon  the  plaintiff,  then  the  sum  paid  by  C.  on  his  bond, 
and  the  judgment  recovered  thereon,  should  be  allowed  to  the  defendant  in 
diminution  of  the  damages,  to  that  amount 

And  that  the  Jury  should  have  been  further  instructed  that  if  they  found  the 
defendant  and  C.  together  practiced  the  fraud  upon  the  plaintiff,  and  that 
upon  G.'s  being  charged  with  it,  he  and  T.  executed  their  bond  to  the  plain- 
tiff in  settlement  and  satisfaction  of  the  cause  of  action  then  existing,  the 
plaintiff  was  not  entitled  to  recover.    Bacon,  J.  dissented. 

APPEAL  from  a  judgment  on  the  verdict  of  a  jurfr,  upon 
exceptions  taken  at  the  trial,  and  also  from  an  order  made 
at  a  special  term  denying  a  motion  for  a  new  trial. 

F.  Kemafhy  for  the  appellant. 

O.  B.  Sedgwick^  for  the  respondent. 

Allen,  J.  The  action  was  for  frand  in  the  negotiation  of 
a  loan  \yj  the  plaintiff  to  one  Alva  Hazen,  upon  his  bond  and 
mortgage,  and  for  fraudulent  representations  and  conceal- 
ments relating  to  the  mortgaged  premises,  their  situation  and 
value.  The  alleged  fraud  consisted  in  palming  off  upon  the 
plaintiff  a  mortgage  upon  two  parcels  of  land  of  compara- 
tively small  value^  and  inadequate  to  secure  the  amount 
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loaned,  by  inducing  the  plaintiff  to  believe  that  the  valuable 
homestead  of  the  mortgagor  was  described  in  the  mortgage 
as  a  part  of  the  mortgaged  premises,  and  also  in  misrepre- 
senting the  Condition  and  value  of  the  premises  actually 
mortgaged,  as  well  as  the  location,  size  and  value  of  the 
homestead  farm  proposed  to  be  mortgaged,  omitted  from  the 
mortgage.  The  loan  was  made  for  the  benefit  of  Hazen,  the 
mortgagee,  and  the  money  was  appropriated  to  the  payment 
of  his  debts,  for  most  of  which  the  defendant  was  his  surety 
as  an  indorser  of  his  notes,  after  others  who  were  primarily 
liable.  The  negotiation  of  the  loan  was  conducted  by  Ste- 
phen Cromwell,  an  attorney  and  counsellor  of  this  court.  Ho 
was  a  witness  upon  the  trial,  and  testified  that  he  was  em- 
ployed by  the  defendant  to  effect  the  loan.  He  was  paid  for 
his  services  from  the  money  borrowed.  In  1853,  about  a 
year  after  the  making  of  the  loan,  the  plaintiff  ascertained 
that  the  mortgage  did  not  cover  the  homestead  and  was  an 
inadequate  security  for  the  mortgage  debt,  and  at  once  wrote 
to  Cromwell,  with  whom  the  business  connected  with  the 
loan  and  mortgage  had  been  conducted,  and  he,  together  with 
Artemus  Trowbridge,  who,  with  one  Potts,  (who  has  since 
removed  from  the  state,)  appraised  the  mortgaged  pretftisea 
and  testified  upon  oath  as  to  their  value,  gave  to  the  plain- 
tiff their  bond,  conditioned  for  the  payment  of  the  mortgage 
debt.  The  giving  of  this  bond  was  concealed  from  the  de- 
fendant and  not  known  by  him  until  a  few  weeks  before  the 
trial  of  this  action. 

Cromwell,  in  July,  1857,  confessed  a  judgment  in  favor  of 
the  plaintiff,  for  the  amount  then  unpaid  upon  the  mortgage 
debt,  and  up  to  the  time  of  the  trial  had  paid  thereon  over 
^2300.  At  the  close  of  the  plaintiff's  evidence  the  judge 
ruled  and  decided  that  the  bond  given  by  Trowbridge  and 
Cromwell  and  the  judgment  thereon  against  the  latter,  and 
payments  made  by  him  to  the  plaintiff,  could  not  and  did 
not  affect  the  amount  of  damages  in  this  action.  At  the 
close  of  the  evidence  the  judge  was  requested  by  the  plaintiff's 
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counsel  to  charge  the  jury  that  the  defendant  was  in  this  ac- 
tion entitled  to  no  deduction  or  allo-wance  on  the  damages,  on 
account  of  the  payments  made  by  Cromwell  to  the  plaintiff,  or 
his  agreement  to  pay  or  indemnify  the  plaintiff;  and  he  did  so 
rule,  decide  and  instruct  the  jury.  The  counsel  for  the  de- 
fendant requested  the  court,  among  other  things,  to  charge 
the  jury  that  if  they  found  that  the  defendant  and  Cromwell 
were  both  engaged  in  practicing  a  fraud  upon  the  plaintiff, 
.  then  the  amount  paid  by  Cromwell  to  the  plaintiff  on  his 
bond,  and  the  judgment  thereon,  was  to  be  allowed  on  the 
cause  of  action,  or  in  diminution  of  the  damages  to  that 
amount.  The  court  declined  so  to  charge,  on  the  ground 
that  there  was  no  evidence  to  warrant  the  jury  in  finding  that 
Cromwell  was  engaged  with  the  defendant  in  practicing  the 
fraud.  The  counsel  for  the  defendant  then  requested  the 
court  to  charge  that  if  the  jury  found  that  the  defendant  and 
Cromwell  together  practiced  the  fraud  upon  the  plaintiff,  and 
that  the  plaintiff  charged  it  on  Cromwell,  and  he  and  Trow- 
bridge executed  their  bond  to  the  bank  in  settlement  and 
satisfaction  of  the  cause  of  action  then  existing,  the  plaintiff 
was  not  entitled  to  recover ;  which  instruction  was  refused, 
for  the  reason  before  alleged.  The  judge  did  charge  that  if 
the  plaintiff  was  entitled  to  recover,  the  amount  of  the  recov- 
ery should  be  the  amount  of  the  mortgage  debt  and  interest 
to  the  day  of  the  mortgage  sale,  less  the  payments  of  interest 
thereon,  and  the  fair  cash  value  of  the  mortgaged  premises 
at  the  time  the  mortgage  was  given;  and  was  not  to  be 
affected  by  the  bond  given  by  Trowbridge  and/JromweU  to 
the  plaintiff,  or  the  judgment  thereon,  or  the  payments  made^ 
by  Cromwell ;  that  these  were  to  be  left  entirely  out  of  the 
case,  in  assessing  the  damages.  The  defendant,  by  his  coun- 
sel, in  due  time  and  form  excepted  severally  to  these  rulings 
and  decisions  and  refusals  to  charge  as  requested,  and  the 
jury  found  a  verdict  for  the  plaintiff  for  $4381.67. 

The  principle  that  a  party  may  have  several  remedies 
against  wrongdoers,  but  can  have  but  one  satisfaction,  was 
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recognized  by  the  judge,  at  the  trial.  It  is  well  settled  that 
an  accord  and  satisfaction  by  one  of  several  obligors  or  wrong- 
'doers  is  a  satisfaction  as  to  alL  (Strang  v.  Holmes,  7  Coweviy 
224.  Knickerbocker  v.  Colver,  8  id.  111.)  It  follows  that 
a  partial  satisfaction  by  one  of  several  wrongdoers  is  a  satis- 
faction,  pro  tanto,  as  to  aU.  The  rulings  at  the  circuit  were 
based  upon  a  supposed  want  of  evidence  to  connect  Cromwell 
with  the  fraud ;  the  learned  justice  being  of  the  opinion  that 
there  was  no  evidence  to  be  submitted  to  the  jury  upon  that 
point.  In  this  I  think  the  judge  erred.  Assuming,  without 
deciding,  that  the  evidence  warranted  the  verdict  of  the  jury 
against  the  defendant,  the  same  evidence  tended  to  show  guilty 
complicity  on  the  part  of  CromweU,  in  the  fraud.  We  are  not 
called  upon  to  pads  on  the  sufficiency  of  the  evidence  to  con- 
nect Cromwell ;  but  if  there  was  any  evidence,  it  should  have 
been  submitted  to  the  jury  with  the  instructions  asked  for 
by  the  defendant.  The  entire  negotiation  was  conducted  by 
Cromwell,  and  all  the  representations  as  to  the  situation  and 
value  of  the  premises  proposed  to  be  mortgaged  were  made  by 
him.  He  drew  the  affidavit  of  the  appraisers,  and  delivered  the 
mortgage  to  the  plaintiff,  and  received  the  money  loaned  upon 
it.  He  was,  or  professed  to  the  plaintiff's  agent  to  be,  familiar 
with  the  mortgaged  premises,  and  went  with  the  agent  to 
inspect  them ;  and  the  agent  swears  that  he  pointed  out  the 
boundaries  of  the  homestead  farm  proposed  to  be  mortgaged 
with  other  premises.  And  the  other  evidence  in  the  case 
shows  that  those  boundaries  were  not  the  true  boundaries, 
but  grossly  ^oneous,  and  must  have  been  known  by  Crom- 
well not  to  have  been  the  true  boundaries.  Cromwell  says 
that  Hazen  in  his  presence  pointed  out  and  described  the 
premises  to  the  plaintiff.  There  is  no  evidence  that  the  de- 
fendant ever  saw  the  mortgage,  or  knew  what  premises  were 
included  in  it ;  but  Cromwell  admits,  and  all  the  evidence 
shows,  that  the  mortgage  and  all  the  papers  passed  through 
his  hands.  When  called  upon  by  the  plaintiff,  after  a  dis- 
coveiy  of  the  fraud,  he  at  once,  without  any  adequate  mo« 


ONONDAGA— OCTOBER^  1861.  321 

Wilson  V.  Pope. 

tive,  nnlefls  he  was  chargeable  with  some  fraud,  gave  his  own 
bond  for  the  payment  of  the  mortgage  debt  of  $5000  and 
interest.  There  was  evidence  tending  to  show,  and  for  the 
consideration  of  the  jury,  that  the  homestead  farm  was  not 
and  could  not,  by  reason  of  other  incumbrances,  have  been 
included  in  the  mortgage  to  the  plaintiff.  His  daim  that  he 
acted  upon  the  instance  of  the  defendant,  was  no  protection 
to  him  for  the  fraud,  if  he  participated  in  it.  In  torts  all 
are  principals,  and  one  cannot  claim  indemnity  from  the 
other.  The  question  of  fact  should  have  been  submitted  to 
the  jury,  and  they  should  have  been  instructed  in  accordance 
with  the  requests  of  the  defendants  counsel.  Upon  Olrom- 
weU's  own  statement  the  evidence  of  fraud  was  as  strong 
against  him  as  it  was  against  the  defendant ;  and  the  judge 
erred  in  holding  that  there  was  no  evidence  to  be  submitted 
to  the  jury  upon  that  subject. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

MuLLiN  and  Morgan,  Justices,  concurred. 

Bacon,  J.  dissented. 

New  trial  granted. 

[OvoHDAOA  Gbvbral  Tbbx,  Octobor  1,  1881.    Baecn,  AUen,  MuUin  and 
^fdrganj  Jiutioe&] 


Wilson,  adm'r  de  bonis  «o»,  &c.,  vs.  Pope. 

Id  an  action  npon  a  bond,  the  obligor  proved  the  payment,  by  him,  of  the 
principal  and  interest  due  thereon,  in  Febmary,  1867.  To  oTercome  this 
proof,  the  plaintiff  was  allowed  to  prove  an  indorsement  npon  the  bondi  in 
the  handwriting  of  the  obligee,  dated  in  Febrnary,  1868,  of  a  payment  of 
the  interest  then  due ;  also  the  declarations  of  the  obligee,  made  in  March, 
1868,  before  going  to  the  house  of  the  obligor,  and  while  on  his  way  there,, 
fn  the  absence  of  the  obligor,  that  the  bond  was  still  onpaidj  and  that  he 
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was  going  for  his  interest  upon  it.  Ifeld  that  these  acts  and  declarations  of 
the  obligee  were  inadmissible,  under  the  general  rules  of  evidence  which 
exclude  the  acts  and  declarations  of  a  party,  made  in  the  absence  of  his 
adversary,  as  evidence  in  his  own  favor ;  they  not  being  in  any  sense  a  part 
of  the  res  gtgia^  or  of  any  transaction  with  the  obligor.  Mobgak,  J.  dis- 
sented. 

Hdd^  dUOf  that  whether  the  indorsement  made  in  1868  was  or  was  not  favora- 
ble to  the  party  making  it,  depended  entirely  upon  the  question  whether  the 
principal  debt  was  paid  in  1857,  which  was  the  issue  to  be  determined ;  and 
hence  the  indorsement  could  not  be  legitimate  evidence  to  establish  the 
fact,  to  wit,  the  non-payment  in  1867,  upon  which  it  depended  for  admis- 
sibUity. 

JEfddf  further,  that  evidence  showing  the  amount  of  money  deposited  by  the 
obligee  in  the  bank  with  which  he  kept  an  account  during  the  months  of 
FeUlnary  and  March,  1867,  was  inadmissible ;  the  inference  that  he  did  not 
receive  the  money,  because  he  did  not  deposit  it  in  a  particular  bank,  being 
too  remote. 

THIS  was  an  action  upon  a  bond  given  by  the  defendant  to 
Noah  Stern,  deceased,  dated  February  28,  1849,  condi- 
tioned for  the  payment  of  $600  in  payments  of  $200  each,  on 
the  Ist  days  of  March,  1853,  1854  and  1855,  with  interest 
annually.  It  was  admitted  that  the  interest  had  been  regu- 
larly paid  up  to  and  including  February  28,  1857 ;  and  the 
defendant  claim^  and  alleged  that  on  that  day  he  paid  both 
principal  and  interest  to  the  obligee.  The  obligee  died  July 
18, 1858,  and  the  bond  and  the  accompanying  mortgage  were 
found  among  his  papers,  with  other  vouchers  of  a  like  char- 
acter. Upon  the  trial,  before  Mobqak,  justice,  the  plaintiff 
produced  the  bond  and  mortgage,  and  upon  the  bond  were 
indorsements  of  the  annual  payments  of  interest  for  each 
year;  the  last  of  which  was  dated  February  28,  1858.  The 
plaintiff  was  permitted  to  prove,  under  objection  and  excep- 
tion by  the  defendant,  that  the  several  indorsements  were  in 
the  handwriting  of  the  deceased  obligee ;  and  under  a  like 
objection  and  exception  he  was  permitted  to  read  the  indorse- 
ments to  the  jury;  the  justice  presiding  ruling  that  the 
indorsements  on  the  bond,  including  that  of  1858,  were  com- 
petent evidence.  There  were  other  dealings  between  the  de- 
fendant and  the  obligee,  and  in  March,  1858,  the  obligee  was 
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at  the  house  of  the  defendant^  and  evidence  was  given  of  a 
payment  of  money,  on  that  occasion^  by  the  defendant  to 
him,  and  the  defendant  gave  evidence  tending  to  prove  that 
such  payment  was  made  upon  other  indebtedness.  The  plain- 
tiff was  allowed  to  prove,  under  objection  and  exception  by 
the  defendant,  the  declarations  of  the  obligee  before  going  to 
the  house  of  the  defendant,  and  on  his  way  there,  and  in  the 
absence  of  the  defendant,  that  the  bond  was  still  unpaid  ftnd 
that  he  was  going  for  his  interest  upon  it.  Under  a  like  ob- 
jection and  exception  the  plaintiff  proved  the  amount  of 
money  deposited  by  the  obligee,  in  the  bank  with  which  he 
kept  an  account,  during  the  months  of  February  and  March, 
1857.  The  jury  rendered  a  verdict  for  the  plaintiff  for  the 
full  amount  of  the  bond  and  interest,  and  the  defendant, 
upon  a  bill  of  exceptions,  moved  for  a  new  trial. 

2>.  M.  K,  Johnson^  for  the  defendant. 

F,  Kemany  for  the  plaintiff. 

Allbk,  J.  The  acts  and  declarations  of  t}ie  plaintiff's  tea* 
tator,  the  obligee  in  the  bond,  which  were  given  in  evidence 
to  the  jury  to  overcome  the  proof  of  payment  in  February, 
1857,  were  inadmissible  under  the  general  rules  of  evidence 
which  exclude  the  acts  and  declarations  of  a  party  made  in 
the  absence  of  his  adversary,  as  evidence  in  his  own  favor. 
The  declarations  of  a  third  person  entirely  disinterested  are 
ordinarily  inadmissible  as  evidence  of  the  facts  stated,  and 
the  individual  must  be  called  as  a  witness,  if  living ;  and  if 
deceased,  his  declarations  are  nevertheless  excluded,  as  they 
would  be  but  hearsay  and  secondary  evidence  of  the  alleged 
facts.  Unless,  then,  the  evidence  offered  and  given  comes 
within  some  of  the  very  few  exceptions  to  the  general  rules 
referred  to,  it  should  have  been  excluded,  andjts  admission 
was  error.  In  a  single  class  of  cases  the  acts  of  a  party  in 
interest,  in  the  ordinary  course  of  business,  and  when  proved 
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to  have  been  done  at  the  time  they  purport  to  have  been  done, 
and  when  they  were  against  his  interest^  have  been  allowed 
in  evidence  in  his  favor.  To  overcome  the  presumption  of 
payment  arising  from  lapse  of  time,  or  to  take  a  case  out  of 
the  statute  of  limitations,  an  indorsement  on  a  bond  or  note, 
made  by  the  obligee  or  promisee,  is  admissible  in  evidence 
when  shown  to  have  been  made  at  the  time  of  its  date,  and 
when  its  operation  would  be  against  the  interest  of  the  party 
making  it.  The  indorsement  must  be  made  before  the  rem- 
edy has  been  impaired  by  lapse  of  time.  (1  Oreetd.  Ev. 
§  121.)  The  leading  case  establishing  this  exception  to  the 
general  rules  of  evidence  is  that  of  Searlea  v.  Lord  Barring- 
ton,  (2  Strange,  821 ;  8  Mod.  278,  and  2  Ld.  Raym.  1370.) 
The  action  was  upon  a  bond  given  in  1697,  and  sued  by  the 
representatives  of  the  deceased  obligee  in  or  after  1723.  The 
obligor  died  in  1710,  and  the  obligee  died  some  time  after. 
The  indorsements  relied  upon  purported  to  have  been  made, 
the  one  in  1699,  and  the  other  in  1707,  and  before  the  rem- 
edy was  impaired  by  lapse  of  time.  And  it  would  seem  that 
there  was  some  evidence  that  they  were  made  at  their  re- 
spective dates.  The  case  has  been  adopted  and  followed, 
with  the  quaUfication  to  the  rule  supposed  to  be  authorized 
by  it,  to  wit,  that  the  indorsements  must  be  in  £Bu:t  made  be- 
fore the  presumption  of  payment  arises,  or  they  will  be  inad- 
missible in  evidence.  {See  per  Baily,  -B.,  Cfleedow  v.  Atkin, 
1  Gromp,  dk  Mees.  410,  and  per  Ld.  Hardtoicke,  2  Ves,  43.) 
Boseboom  v.  BUUngton  (17  John.  182)  is  in  point.  Rose- 
boom  sued  Billington  on  a  note  dated  January  9,  1808,  and 
the  action  was  brought  in  1817.  The  plaintiff,  to  take  the 
case  out  of  the  statute  of  limitations,  offered  to  prove  an  in- 
dorsement of  a  partial  payment  on  the  note,  in  his  own  hand- 
writing, dated  October,  1811.  It  was  rejected,  and  the 
plaintiff  brought  error.  The  judgment  of  the  common  pleas 
was  affirmed,  upon  the  ground  that  there  was  no  evidence 
that  the  indorsement  was  made  at  a  time  when  its  operation 
would  have  been  against  the  interest  of  the  party  making  it 
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Spencer,  C.  J.  says,  ^^  It  is  a  fundamental  principle  that  the 
private  ex  parte  acts  of  an  individual  shall' not  be  evidence  for 
him,  unless  those  acts  were  in  collision  with  his  interest  at 
the  time.  To  admit  evidence,  of  the  party's  own  creating,  I 
consider  repugnant  to  every  sound  principle  of  law.  Decla* 
rations  by  a  party  in  his  own  favor  never  can  be  admitted, 
and  herein  consists  the  difference  between  his  declaration  that 
he  had  received  a  partial  payment  and  his  written  acknowl- 
edgment of  such  payment.  They  are  liable  to  the  same 
V  objection,  as  coming  from  an  interested  source.  Here  the 
indorsement  on  the  note  was  favorable  to  the  plaintiff's  in* 
terest,  for  he  thereby  repels  the  operation  of  the  statute  of 
limitations  and  names  the  balance;  whereas  without  such 
indorsement,  the  demand  would  be  barred."  A  payment  of 
interest  after  the  time  of  the  alleged  payment  in  fact  of  the 
principal,  would  be  strong  and  indeed  conclusive  proof  of  the 
untruth  of  the  allegation  of  payment,  and  to  this  point  the 
indorsement  was  submitted  to  the  jury  as  evidence,  assuming 
the  fact  in  dispute  that  it  had  not  been  paid ;  and  the  in- 
dorsement was  against  the  interest  of  the  parfy  maMng  it, 
but  was  entirely  immaterial,  as  there  was  no  controversy  as 
to  the  amount  due  if  the  principal  had  not  been  paid.  If, 
on  the  other  hand,  the  principal  had  been  paid^  the  indorse- 
ment was  favorable  to  the  party  making  it,  and  was  inadmis- 
sible. Whether  the  indorsement  in  1858  was  or  was  not 
favorable  to  the  party  making  it,  depends  entirely  upon  the 
question  whether  the  principal  debt  was  paid  in  1857,  which 
was  the  issue  to  be  determined ;  and  it  follows  that  the  in- 
dorsement cannot  be  legitimate  evidence  to  establi  A  the  fact, 
to  wit,  the  non-payment  in  1857,  upon  which  it  depends  for 
admissibility,  and  which,  if  established  by  other  evidence, 
would  render  the  indorsement  unnecessary.  When  a  bar 
growing  out  of  lapse  of  time  or  depending  on  the  statute  of 
limitations  is  relied  upon,  on  its  being  shown  that  the  in- 
dorsement was  made,  the  law  determines  whether  it  was, 
when  made,  favorable  or  unfavorable  to  the  party  making  it. 
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It  is  to  reason  in  a  circle  to  say  that  the  indorsement  was  nn- 
&yorable  to  the  party  making  it  because  it  acknowledged  the 
partial  payment  of  an  existing  debt,  and  that  the  debt  was 
an  existing  debt  because  the  indorsement  proves  the  payment 
of  interest  at  that  date.  {See  Freeman  v.  Kelly ^  Sbjf.  Rep. 
93.)  The  justice  ruled  that  the  indorsements  were  compe- 
tent evidence,  and  they  were  submitted  with  the  other  evi- 
dence, upon  the  only  issue  in  the  case,  and  necessarily  had 
more  or  less  influence  on  the  minds  of  the  jury.  As  the  acts 
and  declarations  of  the  obligee  they  were  not  competent  evi- 
dence in  behalf  of  his  representatives,  and  should'  have  been 
excluded. 

The  declaration  of  the  obligee  in  March,  1858,  concerning 
the  debt,  and  that  it  was  still  unpaid,  was,  if  possible,  still 
more  incompetent.  It  was  in  no  sense  a  part  of  the  rea 
gestcBy  or  a  part  of  any  transaction  with  the  defendant,  any 
more  than  any  ex  parte  declaration  he  may  have  made  con- 
cerning their  dealings  before  or  after  the  interview  with  the 
defendant.  No  declarations  that  he  might  make,  before  or 
after,  wiU  affect  the  defendant,  or  qualify  or  give  character 
to  the  transactions  between  the  parties.  It  doubtless  was 
competent,  as  suggested  by  the  plaintiff's  counsel,  to  know 
what  the  obligee  went  to  the  defendant's  office  for,  on  that 
day ;  but  it  should  haVe  been  proved  by  what  he  did,  not  by 
his  own  ex  parte  declarations.  They  did  not  accompany  any 
act  of  the  obligee  which  was  properly  evidence  in  his  favor, 
and  were  not  connected  with  any  act.  It  was  a  casual  con- 
versation with  the  witness,  not  influencing  or  designed  to  in- 
fluence or  affect  the  dealings  or  relations  of  the  parties  to 
the  bond. 

The  evidence  in  relation  to  the  bank  deposits  of  the  obli- 
gee and  testator  was  also  inadmissible.  The  inference  that 
he  did  not  receive  the  money  because  he  did  not  deposit  it  in 
a  particular  bank,  was  quite  too  remote  to  be  legitimate,  and 
yet  it  is  quite  palpable  that  the  evidence  must  have  had  its 
weight  with  the  jury. 
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The  motion  for  a  new  trial  must  be  granted ;  coBts  to  abide 
the  event. 

Bacon  and  Mullin,  Justices,  concurred. 

Morgan,  J.  (dissenting.)  The  defendant  claimed  that  he 
paid  up  the  bond  and  mortgage  in  full,'  February  27,  1857, 
and  he  produced  Noah  Stem's  receipt  of  that  date,  purport- 
ing to  be  in  full  of  principal  and  interest:  On  the  production 
of  the  receipt,  in  the  handwriting  of  the  defendant,  it  appeared 
that  the  words  indicating  payment  of  the  principal  might 
have  been  written  in  after  it  was  signed  by  Noah  Stem.  It 
was  claimed  by  the  plaintiff  that  the  defendant  did  not  in' 
fact  pay  the  principal  on  the  bond  and  mortgage,  but  only 
'  the  interest.  To  maintain  this,  he  produced  and  proved  that 
the  bond  and  mortgage  were  still  in  possession  of  Noah  Stem 
at  the  time  of  his  death,  with  indorsements  of  interest,  only, 
made  by  Stem  after  Febraary  27,  1857.  This  was  objected 
to.  The  plaintiff  also  proved  that  Noah  Stem  in  fact  went 
to  the  defendant's  house,  ostensibly  to  collect  the  interest  on 
the  bond  and  mortgage,  the  next  year  after  February  27, 
1857.  This  evidence  was  also  objected  to.  Without  doubt 
these  circumstances  had  considerable  weight  with  the  jury, 
in  coming  to  the  conclusion  that  the  bond  and  mortgage  had 
not  been  paid  as  claimed  by  the  defendant. 

It  will  be  observed  that  no  exceptions  are  taken  to  the 
charge  of  the  judge.  It  is  therefore  mere  assumption  to  say 
that  these  circumstances  were  received  as  competent  evidence 
to  prove  the  actital  payment  of  interest  by  the  defendant 
after  Febraary  27,  1857.  If  they  were  competent  for  any 
purpose,  it  is  to  be  presumed  that  the  judge  gave  the  proper 
instructions  to  the  jury  as  to  the  effect  to  be  given  to  the 
evidence.  In  my  opinion  this  was  a  case  where  such  evidence 
was  competent,  not  indeed  to  prove  the  fact  of  such  payment 
of  interest,  but  as  a  circumstance  tending  to  prove  that  the 
bond  and  mortgage  had  not  in  fact  been  paid  as  claimed  by 
the  defendant.    They  showed  that  the  conduct  of  the  parties 
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was  inconsistent  with  the  claim  now  made  by  the  defendant. 
If  he  had  paid  up  the  mortgage  it  was  not  to  be  expected,  in 
the  usual  course  of  business,  that  Stem  would  stUl  retain  it 
in  his  possession  as  a  valid  obligation,  and  further  that  he 
should  a  year  afterwards  go  to  the  mortgagor,  ostensibly  to 
collect  the  interest,  and  then  make  an  indorsement  that  the 
interest  had  been  paid.  It  is  not  to  be  presumed  that  Noah 
Stem  then  undertook  to  commit  a  fraud.  It  would  be  a 
singular  fallacy  to  shut  out  evidence  of  circumstances  which 
make  for  a  party,  upon  the  hypothesis  that  they  were  manu- 
factured in  anticipation  of  and  in  order  to  perpetrate  a  fraud 
upon  the  adverse  party. 

The  rule,  I  think,  is  to  allow  circumstances  which  happen 
in  the  ordinary  course  of  dealings  between  the  parties  before 
the  dispute  arises  to  be  given  in  evidence,  when  the  question 
to  be  decided  depends  upon  presumptive  or  circumstantial 
evidence.  The  weight  to  be  given  to  them  rests  entirely  with 
the  jury.  These  circumstances  may  be  used  as  an  aidy  as 
well  as  a  test^  of  direct  evidence.  {Burrilly  226.)  Wilaony 
in  his  treatise  on  circumstantial  evidence,  {p,  54,)  mentions 
a  species  of  evidence  which  he  denominates  ''moral  indica- 
tions afforded  by  the  relations  and  language  and  conduct  of 
the  party."  The  issue  in  this  case  necessarily  involves  to 
some  extent  the  character  of  both  parties.  And  the  conduct 
of  each  party  as  it  tended  to  prove  or  disprove  their  respect- 
ive allegations  was,  in  my  opinion,  clearly  admissible  as  part 
of  the  res  gestce.  Unless  this  species  of  evidence  is  admit- 
ted, in  such  a  case,  it  may  be  said  that  although  the  circum- 
stances all  tend  to  establish  the  fraud,  if  not  the  forgery,  of 
the  defendant,  the  rules  of  law  will  not  permit  the  plaintiff 
to  resort  to  the  only  evidence  by  which  the  fraud  can  be  es- 
tablished. I  think  the  rules  of  evidence  were  not  violated 
in  the  admission,  of  the  evidence  objected  to,  and  that  the 
judgment  should  be  €iffirmed.  New  trial  granted. 

[Onoitdaga  Gbnbbal  Tbrx,  October  1, 1861.  Bacon,  AlUn,  MuUin  and 
Morganf  Jnatlces.] 
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One  having  only  a  mortgage  interest  in  premises  cannot  maintain  an  action  of 
ejectment. 

On  the  28th  of  November,  1848,  F.  became  the  parchaser  of  certain  premises, 
at  a  mortgage  sale.  On  the  12th  of  December,  thereafter,  he  executed  and 
delivered  to  H.,  the  previous  owner  of  the  premises,  a  paper  by  which  he 
acknowledged  the  receipt  of  certain  securities  from  H.,  and  declared  that 
such  securities,  and  their  proceeds,  should  remain  as  collateral  security  for 
advances  which  might  be  made  or  liabilities  incurred  by  F.  on  the  purchase 
of  certain  property  of  H.  then  advertised  for  sale,  or  which  he  had  already 
incurred  on  the  purchase  of  the  premises  in  question ;  and  that  whenever 
such  advances  were  repaid,  or  such  liability  extinguished,  he  (F.)  was  to 
account  to  H.  for  said  securities  or  their  proceeds.  Held  that  this  was  a 
written  declaration  in  effect  that  F.  made  the  purchase  for  the  benefit  of 
H. ;  that  he  had  advanced  the  purchase  money,  or  incurred  liabilities  there- 
for;  and  that  he  held  the  choses  in  action  as  security  for  the  liabilities  thus 
incurred.  And  that  whether  those  liabilities  had  been  discharged  by  H.  or 
still  remained,  one  claiming  under  F.  could  not  maintain  ejectment  for  the 
premises. 

And  F.  thus  having  an  Interest  in  the  premises,  not  absolute,  but  only 
qualified,  by  way  of  mortgage  or  security,  the  defendant  as  devisee  of  H. 
entered  into  the  possession,  with  the  consent  of  F.,  not  as  his  tenant  or  to 
pay  rent,  but  to  keep  possession,  keep  the  fences  in  repair,  pay  the  taxes 
and  eqjoy  the  rents  and  profits,  not  recogniEing  an  absolute  title  in  F.,  but 
only  a  title  in  him  as  mortgagee ;  ffM  that  the  defendant  was  not,  by  thus 
going  into  possession,  estopped  from  controverting  the  title  of  F.  by  show- 
ing the  real  facts  of  the  case. 

APPEAL  from  a  judgment  at  the  circuit,  entered  under 
the  direction  and  findings  of  the  judge.  This  was  an 
action  of  ejectment  brought  by  the  plaintiff  against  the  de- 
fendant, to  recover  the  possession  of  certain  premises  situate 
in  the  town  of  Marbletown,  Ulster  county.  The  answer  was 
a  general  denial.  The  cause  was  tried  at  the  Ulster  circuit 
on  May  28, 1861,  before  Justice  Gould,  without  a  jury.  The 
judge  found  the  following  facts  :  '^  That  one  Isaac  L.  Has- 
brouck  owned  and  occupied  the  premises  described  in  the 
complaint,  on  and  prior  to  February  18, 1839,  and  continued 
to  occupy  them  till  his  death.  That  on  said  February  18, 
1839,  said  Hasbrouck  mortgaged  the  premises,  together  with 
others,  to  one  Jonathan  Hasbrouck;  that  said  mortgage^ 
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on  the  28tli  day  of  November,  1848,  was  foreclosed,  and 
these  premises  purchased  by  James  C.  Forsyth ;  that  after 
said  sale  and  purchase,  and  on  the  12th  day  of  December, 
1848,  James  C.  Forsyth  executed  to  said  Isaac  L.  Hasbrouck 
a  written  instrument,"  by  which  Forsyth  acknowledged  the 
receiving  of  notes  and  securities  (which  are  specified)  from 
Isaac  L.  Hasbrouck,  amoimting  in  the  aggregate  to  $6723.99. 
The  proceeds  of  such  securities,  or  the  securities  themselves, 
were  to  be  held  by  Forsyth  as  collateral  security  for  any  ad- 
vances or  liabilities  which  he  might  make  or  incur,  or  had 
made  or  incurred,  in  the  purchase  of  Isaac  L.  Hasbrouck's 
property  at  mortgage  sale,  under  a  mortgage  of  J.  H.  &  B. 
De  Witt,  or  Jonathan  Hasbrouck  When  Forsyth  was  re- 
paid his  advances,  he  was  to  account  for  the  proceeds  of  such 
securities  to  Isaac  L.  Hasbrouck.  "  That  on  the  29th  day 
of  August,  1853,  the  said  Forsyth  made  a  general  assign- 
ment to  Robert  A.  Forsyth  for  benefit  of  creditors;  that 
Isaac  L.  Hasbrouck  died  August  20,  1852 ;  that  he  left  a. 
will  executed  June  28,  1828,  whereby  he  devised  and  be- 
queathed all  his  real  and  personal  estate  to  the  plainti£f  and 
the  defendant,  share  and  share  alike;  that  the  plaintiff 
claimed  to  be  the  half  owner  of  said  premises  under  the  said 
will,  and  on  the  12th  day  of  October,  1853,  sold  and  trans- 
ferred his  interest  therein  to  one  Nathaniel  Bruce.  That  in 
the  fall  of  1852,  after  the  death  of  Isaac  L.  Hasbrouck, 
James  C.  Forsyth  and  the  defendant  had  an  interview,  in 
which  it  was  screed  that  the  defendant  should  have  the  pos- 
session of  the  real  estate  formerly  belonging  to  said  Isaac  L. 
Hasbrouck,  the  legal  title  of  which  was  in  Forsyth,  including 
the  premises  in  this  action ;  said  Forsyth  proposing  to  com- 
mence proceledings  for  a  strict  foreclosure  of  the  interest  of 
the  heirs  at  law  and  devisees  of  Isaac  L.  Hasbrouck  therein ; 
the  defendant  to  have  the  management,  use  and  profits  of 
the  premises,  and  to  pay  the  taxes  thereon,  and  keep  the 
fences,  &c.  in  repair.  That  the  defendant  immediately  there- 
after took  possession  of  said  premises  under  such  agreement 
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with\  Forsyth^  and  has  ever  since  continned  in  possession. 
That  on  the  20th  day  of  December,  1859,  in  pursnance  of  an 
order  of  the  snrrogate  of  Ulster  county  in  proceedings  taken 
by  the  creditors  of  Isaac  L.  Hasbroack,  deceased,  the  real 
estate  in  said  county  formerly  belonging  to  said  Isaac  L. 
Hasbroack,  including  these  premises,  were  sold  at  public 
auction  by  H.  Brodhead,  jr.,  referee,  for  that  purpose  duly 
appointed.  That  the  premises  in  question  in  this  action 
were  bought  at  said  public  sale  by  Sarah  C.  Signer,  a  daugh- 
ter of  the  defendant,  and  a  deed  was  given  to  her  therefor, 
on  the  5th  of  January,  1860,  by  the  referee  in  said  proceed- 
ings under  the  surrogate's  order;  that  the  plaintiff  was 
present  at  said  sale,  and  bid  for  and  bought  other  parts  of 
the  real  estate  formerly  belonging  to  said  Hasbrouck,  the 
legal  title  of  which  was  in  said  Forsyth,  and  the  plaintiff 
knew  that  these  premises  were  struck  off  to,  and  bought  in 
by,  said  Sarah  C.  Signer  at  the  sale.  That  after  the  surro- 
gate's sale  of  these  premises  and  the  purchase  thereof  by 
Sarah  C.  Signer,  and  before  the  13th  day  of  January,  1860, 
the  defendant  hired  these  premises  of  said  Sarah  C.  Signer ; 
that  the  defendant  continued  in  possession  of  said  premises, 
under  such  hiring,  till  after  the  commencement  of  this  action. 
At  and  shortly  subsequent  to  going  into  possession  of  the 
premises,  the  defendant  claimed  to  hold  under  Forsyth; 
subsequently  to  that  time,  and  before  the  commencement  of 
this  action,  he  claimed  to  possess  and  own  the  premises  in 
his  own  right.  That  on  the  13th  day  of  January,  1860,  the 
said  Bobert  A.  Forsyth,  assignee,  &c.,  conveyed  these  prem- 
ises to  the  plaintiff,  at  which  time  the  defendant  was  in  pos- 
session thereof,  holding  imder  said  Sarah  C.  Signer.  That  this 
action  was  commenced  on  the  23d  day  of  January,  1860,  and 
that  there  is  no  proof  of  a  demand  on  the  defendant  for  the 
possession  of  said  premises  before  the  commencement  of  this 
action."  From  the  foregoing  facts  the  judge  drew  the  con- 
clusion of  law  that  the  plaintiff  was  "  not  entitled  to  recover 
the  possession  of  the  premises  in  question  in  this  action,  and 
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that  the  defendant  is  entitled  to  judgment  for  costs.''  The 
plaintiff  duly  excepted  to  the  judge's  findings  of  fact  and 
conclusion  of  law^  and  judgment  haying  been  duly  entered 
thereon,  the  plaintiff  appealed  to  the  general  term. 

M.  Bchoonmahery  for  the  plaintiff. 

T.  R,  Westbroohy  for  the  defendant. 

By  the  Courts  Hogeboom,  J.  I.  The  first  and  most  im* 
portant  question  in  this  case  is,  was  James  0.  Forsyth  the 
owner  in  fee  of  the  premises  in  question,  or  had  he  only  a 
mortgage  interest  therein ;  for  if  he  had  only  the  latter,  he 
could  not  maintain  the  action  of  ejectment.  ^^  No  action  of 
ejectment  shall  be  hereafter  maintained  by  a  mortgagee,  or 
his  assigns  or  representatives,  for  the  recovery  of  the  posses- 
sion of  the  mortgaged  premises."    (2  JS,  S,  312.) 

The  premises  were  struck  off  to  Forsyth  at  public  sale  on 
the  28th  day  of  November,  1848,  (although  the  affidavits  of 
foreclosure  were  not  filed  till  the  4th  day  of  May,  1850.) 
Prima  facie  this  would  be  sufficient  to  show  the  legal  title 
in  him.  But  on  the  12th  day  of  December,  1848 — a  fort- 
night afterwards,  and  in  all  probability  in  execution  of  a 
cotemporaneous  agreement  made  at  the  time  of  the  purchase — 
he  executed  and  delivered  to  Isaac  L.  Hasbrouck,  the  previous 
owner  of  the  premises,  a  paper  whose  import  it  is  important 
to  ascertain.  It  gave,  first,  a  list  of  certain  notes  and  bonds 
and  mortgages  (amounting  in  the  aggregate  to  $6724)  as 
received  by  him  from  Hasbrouck,  and  declared  that  the  said 
securities  and  their  proceeds  should  remain  as  collateral  secu- 
rity for  advances  which  might  be  made  or  liabilities  incurred 
on  the  purchase  "of  other  certain  property  at  High  Falls,  now 
advertised  for  sale  under  mortgage  by  J.  H.  &  Beuben  De 
Witt,  or  which  I  have  already  incurred  in  the  purchase  of 
other  property  (the  premises  iii  question)  lately  sold  under 
mortgage  by  the  eooecutors  ofJonoithan  Hasbrouck,  deceased. 
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Whenever  such  advances  are  repaid,  or  such  liability  extin- 
guished, I  am  to  account  to  the  said  Isaac  L.  Hasbrouck  for 
above  securities  or  their  proceeds.     Dated  Dec.  12,  1848. 

James  G*  Forsyth." 
This  imports  that  Forsyth  had  received  of  Hasbrouck  cer- 
tain choses  in  action  to  secure  him  for  certain  liabilities  ii;i- 
curred  on  the  purchase  of  the  premises  in  question.  How 
or  for  whom  incurred  ?  Certainly  not  for  himself,  nor  for  a 
third  party  beside  Hasbrouck;  for  in  such  case  he  would 
have  no  right,  and  no  equity,  to  demand  security  therefor 
from  Hasbrouck,  but /or  Hasbrouck  himself  j  as  the  equita- 
ble owner  or  party  beneficially  interested  in  the  purchase. 
It  seems  to  be,  therefore,  a  written  declaration  in  effect,  that 
he  made  the  purchase  for  the  benefit  of  Hasbrouck ;  that  he 
had  advanced  the  purchase  money  or  incurred  liabilities 
therefor ;  and  that  he  held  the  choses  in  action  thus  received 
from  Hasbrouck  as  security  for  the  liabilities  thus  incurred. 
Those  liabilities  have  either  been  discharged  by  Hasbrouck 
or  out  of  his  choses  in  action ;  or  they  yet  remain.  If  they 
have  been  discharged,  then  Hasbrouck  has  in  effect  paid  the 
purchase  money  of  this  property,  and  was,  at  his  death,  the 
equitable  owner,  and  his  title  passed  on  his  death  to  his  dev- 
isees, one  of  whom  was  the  defendant ;  or  it  was  subsequently 
transferred  by  the  surrogate's  sale  to  Sarah  C.  Signer,  under 
whom  the  defendant  claims.  If  those  liabilities  yet  remain, 
then  Forsyth's  estate,  or  the  plaintiff  as  his  assignee,  hold 
said  choses  in  action,  and  the  said  real  estate,  as  security  for 
the  moneys  thus  advanced  or  liabilities  thus  incurred.  In 
either  event  the  plaintiff  ought  not  to  recover.  In  the  first 
alternative  the  plaintiff  holds  the  mere  naked  title,  while  the 
defendant  is  invested  with  the  beneficial  ownership.  In  the 
last  alternative  the  plaintiff  holds  the  property  as  a  mere 
security  for  his  debt ;  and  that  is  the  very  definition  of  a 
mortgage,  "  Every  deed  conveying  real  estate,  which  by  any 
other  instrument  in  writing  shall  appear  to  have  been  intend- 
ed only  as  a  security  in  the  nature  of  a  mortgage,  though  it 
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be  an  absolute  conveyance  in  termg^  shall  be  considered  as  a 
mortage."    (IB,  S.  736.) 

If  I  am  correct  in  the  view  thus  far  taken,  it  would  seem 
to  be  decisive  ef  the  result ;  as  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  and  he  fails  to  show  a  title  au- 
thorizing him  to  recover;  unless  indeed  the  defendant  is 
estopped  from  controverting  the  plaintiff's  title,  by  taking 
possession  under  him  or  his  assignor  and  becoming  his  ten- 
ant ;  which  is  the  next  question  for  us  to  consider. 

II.  I  think  the  defendant  was  not  in  possession  strictly  as 
tenant  of  Forsyth,  admitting  in  him  a  title  in  fee.  1.  For- 
syth claimed  no  such  title  himself.  The  paper  or  defeasance 
already  referred  to  shows  that  such  was  not  in  fact  his  title. 
Hasbrouck  continued  in  possession  till  his  death  in  August, 

1852.  Forsyth  admitted  that  he  was  to  convey  to  Hasbrouck 
upon  being  paid  his  claim,  and  agreed  to  file  a  bill  to  close 
up  the  claim.  He  applied  to  Schoonmaker  to  institute  pro- 
ceedings for  a  foreclosure  of  the  rights  and  claims  of  the 
heirs  of  Isaac  L.  Hasbrouck.  2.  Sahler,  the  plaintiff,  ap- 
pears to  have  understood  the  matter  in  the  same  way.  After 
Isaac  L.  Hasbrouck's  death,  Sahler,  as  his  devisee  of  one  half 
of  his  property,  sold  out  his  interest  in  these  premises  (as 
such  devisee)  to  Nathaniel  Brace,  on  the  12th  of  October, 

1853.  Sahler  was  also  present  at  the  sale  had  by  order  of 
the  surrogate,  of  these  premises,  as  the  property  of  Isaac  L. 
Hasbrouck,  deceased ;  made  no  objection  to  the  sale ;  and 
himself  bid  at  the  same  time  on  other  pieces  of  property  of 
the  deceased.  3.  In  the  fall  of  1852  (after  I.  L.  Hasbrouck's 
death)  the  defendant  went  into  possession,  under  an  arrange- 
ment with  Forsyth  to  pay  the  taxes  and  keep  up  tJie/arm, 
It  was  to  this  defendant  himself  that  '^  Forsyth  said  that 
Isaac  L.  Hasbrouck  had  a  claim  on  this  property,  and  that 
he  was  to  deed  to  Hasbrouck  when  paid.  Forsyth  was  to 
file  a  bill  to  close  up  this  claim."  The  defendant  was  then 
devisee  of  one  undivided  half  of  these  premises  under  Isaac 
L.  Hasbrouck;  deceased.    The  court  below  finds  that  it  wag 
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agreed  between  Forsyth  and  the  defendant  that  the  latter 
should  have  possession  of  the  premises ;  Forsyth  proposing 
to  commence  proceedings  for  a  strict  foreclosure  of  the  inter- 
est of  the  heirs  at  law  and  devisees  ot  Isaac  L.  Hasbrouck 
therein;  the  defendant  to  have  the  management^  use  and 
profits  of  the'premises,  and  to  pay  the  taxes  thereon  and 
keep  the  fences  in  repair ;  that  the  defendant  immediately 
thereafter  (the  agreement  was  in  the  fall  of  1852)  took  pos- 
session of  said  premises  under  said  agreement  with  Forsyth, 
and  has  ever  since  continued  in  possession. 

These  facts  seem  conclusive  to  show  that  Forsyth's  interest 
in  fact  was  not  absolute,  but  only  qualified — by  way  of  mort- 
gage or  security ;  that  it  was  so  understood  both  by  him  and 
by  the  plaintiff  and  defendant ;  that  the  defendant  did  not 
take  possession  under  Forsyth  as  his  tenant,  but  took  pos- 
session with  the  consent  of  Forsyth,  as  the  known  devisee  of 
Isaac  L.  Hasbrouck ;  not  to  pay  rent,  but  to  keep  possession, 
keep  the  fences  in  repair,  pay  the  taxes  and  enjoy  the  rents 
and  profits ;  not  recognizing  an  absolute  title  in  Forsyth,  but 
only  a  title  in  him  as  mortgagee,  which  Forsyth  was  to  fore- 
close with  the  view  of  perfecting  (in  some  person)  the  legal 
title  to  the  premises. 

I  do  not  think,  upon  this  state  of  facts,  that  it  can  be  said 
there  was  any  estoppel  upon  the  defendant  from  showing 
what  was  the  real  truth  of  the  case.  If  there  was  not,  then 
the  facts  thus  proven  show  that  the  plaintiff  was  not  en- 
titled to  recover. 

In  such  case  it  becomes  unnecessary  to  consider  the  other 
questions  in  the  case,  to  wit :  whether  the  deed  from  Robert 
A.  Forsyth  to  the  plaintiff  was  void  by  reason  of  adverse 
possession  at  the  time ;  and  whether  the  defendant  was  en- 
titled to  notice  to  quit. 

I  think  the  judgment  of  the  circuit  court  should  be  affirmed. 

[Albaitt  Gsubbai^  Tiebv,  December  2, 1861.  OofM^  Hogeboom  and  Peek- 
hamj  Jnstioes.] 


336  OASSS  IS  THE  SUPREME  COURT. 


MoBBis  and  others  vs.  Kniffin. 

It  is  not  an  insaperable  objection  to  the  valid  ezecntion  of  a  will  that  one  of 
the  snbscribing  witnesseB  makes  his  markf  instead  of  writing  his  name.  It 
is  still  a  signing  of  his  name,  or  subscription,  within  the  meaning  of  the 
statute  in  regard  to  the  execution  of  wills. 

But  such  an  attestation  may  render  the  estabUshment  of  the  will  more  diffi- 
cult, in  case  of  the  death  of  the  witness ;  for  the  difficulty  or  impossibility 
of  authenticating  the  mark^  might  detract  much  from  the  presumption  of 
due  execution  which  arises  from  an  apparent  compliance  with  the  statute, 
evidenced  by  the  will  itself,  by  an  attestation  clause  in  due  form  reciting  a 
compliance  with  the  statute  formalities,  and  the  signatures  of  the  testator 
and  the  subscribing  witnesses  in  their  appropriate  place  upon  the  instru- 
ment itself. 

Where  a  witness  who  had  attested  the  execution  of  a  wHl  by  making  his  mark, 
was  examined  at  the  trial,  (the  other  attesting  witness  being  dead,)  and 
although  his  recollection  was  very  imperfect  and  he  £Mled  to  make  out  a 
due  execution  of  the  will,  yet  he  stated  nothing  inconsistent  with  the  theory 
of  a  due  execution  of  it,  but  much  in  its  favor,  and  the  other  evidence,  in 
connection  with  his,  led  strongly  if  not  irresistibly  to  the  conclusion  that  the 
will  was  duly  executed  in  all  the  particulars  required  by  law ;  Hddf  that 
adding  to  this  the  legal  presumption  of  the  observance  of  those  focmalitiea, 
which  would  have  been  supplied  by  the  evidence  of  the  deceased  witness, 
and  which  arose  from  his  death  and  apparentiy  due  attestation  of  the  will, 
it  was  a  case  manifestiy  proper  to  be  submitted  to  the  Jury,  and  fit  for  their 
consideration. 

Beld  also,  that  this  was  a  case  in  which  the  judge  should,  for  the  purpose  of 
presenting  the  question  of  due  execution  to  the  Jury,  have  permitted  the  pa- 
per to  be  read  in  evidence,  or  read  before  the  jury,  and  then  have  submit- 
ted the  question  of  due  execution,  to  them,  upon  the  facts  of  the  case. 
• 

f[IS  was  an  action  to  recover  the  possession  of  a  farm  sit- 
uate in  the  town  of  Liberty,  Sullivan  county,  containing 
about  100  acres ;  and  also  to  recover  the  rents  and  profits. 
The  plaintiffs  claimed  to  own  and  to  be  entitled  to  the  pos- 
session of  the  premises  as  heirs  at  law  of  James  Morris,  who, 
it  was  admitted  by  aU.  parties,  died  seised  of  the  lands  in  con- 
troversy, in  April,  1859.  The  action  was  originally  com- 
menced against  the  defendant  and  Mary  Morris,  widow  of 
James  Morris,  deceased.  Mrs.  Morris  died  in  December,. 
1860,  and  by  order  of  the  court  the  action  was  continued 
against  the  present  defendant.     Mary  Morris  claimed  to 
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own  the  premises  as  devisee  under  the  will  of  James  Mor- 
ris, and  the  defendant,  Kniffin,  claimed  to  occnpythemnnder 
and  in  conjunction  with  her.  The  important  question  was 
as  to  the  due  execution  of  this  will.  The  plaintiffs  proved, 
among  other  things,  that  James  Morris  had  only  three  chil- 
dren, two  of  whom  survived  him,  viz.  the  plaintiff,  Christo- 
pher S.  Morris  and  Catharine  Acker.  His  other  child,  Ann 
Deitz,  died  before  her  father,  leaving  her  surviving  Hiram 
Deitz,  Rachel  C.  Krome  and  Christopher  Deitz,  (not  a  party 
to  this  suit,  and  not  heard  from  for  the  last  five  years,)  her 
only  children  and  heirs  at  law.  The  plaintifiGs  further  proved 
that  James  Morris,  deceased,  never  had  any  children  by  Mary 
Morris,  she  being  his  second  wife  ;  and  that  possession  of  the 
premises  had  been  demanded  and  refused,  before  the  com- 
mencement of  this  suit.  It  was  agreed,  on  the  trial,  between 
the  court  and  the  counsel  for  the  respective  parties,  that  the 
proof  should  be  confined  to  the  fact  of  the  formal  execution 
of  the  will,  as  provided  by  statute.  The  defendant  produced 
the  will  of  James  Morris,  executed  by  him,  under  seal,  with 
the  following  attestation  clause,  viz :  "  The  above  instru- 
ment, consisting  of  one  half  sheet,  was  now  here  subscribed 
by  James  Morris,  the  testator,  in  the  presence  of  each  of  us, 
and  was  at  the  same  time  declared  by  him  to  be  his  last  will 
and  testament,  and  we  at  his  request  sign  our  names  hereto 
as  attesting  witnesses. 

AuausTus  Dodge.  ) 

his  f  Both  of  Liberty  in 

Francis  A.  +  Lb  Rot.   {^  Co.  BnUivan." 

nark  J 

The  defendant  made  sufficient  proof  of  the  execution  of  the 
will,  if  the  instrument  had  been  allowed  by  the  presiding 
judge  to  be  read  to  the  jury,  to  go  to  the  jury  upon  all  the 
questions  of  fact  necessary  to  the  due  exection  of  a  will  under 
our  statutes.  After  making  such  proof  he  offered  the  will  in 
evidence.  The  plaintiffs  objected  to  it,  on  the  ground  ^'  that 
'it  had  not  been  proved  to  have  been  executed  in  conformity 
with  the  provisions  of  the  statute,  or  any  of  them ;  that  it  was 
Vol.  XXXVII.  22 
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not  proved  to  have  been  subscribed  by  the  testator  at  the 
end  ;  that  it  was  not  proved  to  have  been  subscribed  or  ac- 
knowledged by  the  testator  in  the  presence  of  each  of  the 
attesting  witnesses ;  that  there  was  no  proof  that  at  the  time 
of  subscribing  the  will^  or  acknowledging  the  same,  the  testa- 
tor, in  the  presence  of  each  of  the  attesting  witnesses,  declared 
the  instrument  so  subscribed,  to  be  his  last  will  and  testa- 
ment ;  that  there  was  no  proof  that  the  attesting  witnesses, 
or  either  of  them,  signed  it  at  his  request,  or  that  Le  Roy 
ever  signed  it ;  that  a  marksman  cannot  be,  and  is  not,  a 
subscribing  witness,  within  the  meaning  of  the  statute."  The 
court  sustained  the  objection,  and  excluded  the  will,  and  the 
defendant  excepted.  The  evidence  of  the  execution  of  the 
will  was  substantially  as  follows :  The  handwriting  of  the 
testator  was  sufficiently  proved.  Augustus  Dodge,  one  of 
the  attesting  witnesses,  was  dead  at  the  time  of  the  trial. 
His  death  and  handwriting  were  sufficiently  proved.  Le  Boy 
was  examined  as  a  witness,  on  the  trial.  He  was  over  76 
years  of  age ;  was  forgetful ;  had  been  losing  his  memory  for 
ten  years.  He  recollected  being  present  at  Morris'  on  a  visit 
at  the  time  the  will  was  drawn,  but  did  not  remember  much 
that  occurred  there.  He  did  not  know  his  mark,  and  '^  there 
was  no  peculiarity  in  it  by  which  he  could  know  it."  He 
went  out  with  others  on  the  stoop  and  remained  there  with 
them  when  Gildersloeve  prepared  the  will ;  and  he  went  back 
in  the  house  with  Dodge,  the  other  attesting  witness,  before 
the  rest  of  the  company  went  in.  He  and  Dodge  both  went 
to  the  bed  where  the  testator  lay.  Dodge's  name,  in  his  own 
handwriting,  appears  by  the  will.  Le  Roy  could  neither 
write,  nor  read  writing.  The  will  had  been  prepared  by  Gil- 
dersleeve  while  the  attesting  witnesses  were  on  the  stoop,  and 
the  attestation  clause  drawn  and  read  to  the  tesiator.  Qil- 
dersleeve  had  told  the  testator  ^^  that  he  must  have  two  sub- 
scribing witnesses ;  that  it  was  necessary  to  make  the  will 
valid.'*  Gildersleeve  "  went  there  in  good  faith,  and  intended 
that  a  valid  will  should  be  made ;"  and  knew  that  two  sub- 
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scribing  witnesses  were  required  to  make  it  so.  The  will  was 
found  with  the  family  of  Dodge,  in  a  sealed  envelope  marked 
^'  James  Morris.  His  will.''  Augustus  Dodge  handed  it  to 
his  wife  with  instructions  "  to  take  good  care  of  it."  Bhe 
kept  it  with  his  papers ;  it  was  kept  with  other  valuable  pa- 
pers. After  Dodge  died,  Morris  called  to  get  his  will;  he 
went  and  got  it,  and  called  it  "  his  will ;"  said  "  he  had  ex- 
amined it,  and  it  was  right.".  After  his  death  it  was  found 
iu^  his  house,  opened,  and  read  in  the  presence  of  the  plain- 
tiffs and  defendant. 

At  the  close  of  the  evidence,  the  defendant  objected  to  a 
recovery,  on  the  ground  that  the  plaintiffii  had  not  proved  a 
demand  made,  previous  to  the  commencement  of  this  action, 
that  they  be  let  into  the  possession  of  their  undivided  inter- 
est in  the  premises.  The  court  held  that  the  general  demand, 
made  by  Christopher  8.  Morris,  was  a  demand  for  all  the 
tenants  in  common,  and  that  the  claim  of  title  set  up  by  the 
defendant  amounted  to  an  ouster ;  to  which  ruling  the  de- 
fendant excepted. 

The  cause  was  tried  before  Justice  Gould  and  a  jury,  at 
the  BuUivan  circuit,  in  September,  1861,  when  a  verdict  was 
rendered  in  favor  of  the  plaintiffs  as  to  eight-ninths  of  the 
land,  and  for  $100,  for  rents  and  profits.  On  motion  of  the 
defendant's  attorney,  the  court  directed  that  a  motion  for  a 
new  trial,  upon  a  case,  with  exceptions,  be  heard  in  the  first 
instance,  at  a  general  term. ' 

The  case  was  submitted  on  printed  points,  by 

James  MaUhewSy  for  the  plaintiffs. 

A,  J.  Bvshj  for  the  defendant. 

HoGEBOOM,  J.    I  do  not  regard  it  as  an  insuperable  ob- 

.  jection  to  the  valid  execution  of  a  will  that  one  of  the 

subscribing  witnesses  makes  his  marh^  instead  of  writing 

his  name.    It  is  still  a  signing  of  his  name,  or  subscription, 
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I  think,  within  the  meaning  of  the  statute  in  regard  to  the 
.ezecntion  of  wiUa.  (2  B.  S.  63.)  It  haa  been  bo  decided  to 
be ,  in  regard  to  the  execution  by  the  testcUoTy  (Chaffee  v. 
Baptist  Miss.  Canv,,  10  Paige,  65 ;  Keeney  v.  Whitmarsh, 
16  Barb,  141 ;).  and  the  reason  of  the  rule  applieis  equally  to 
the  case  of  snbgcribing  witnesses.  Indeed,  aa  to  the  latter, 
a  mark  has  been  held  to  be  a  good  subscription.  (Median 
v.  Bourke,  2  Brad/.  385.)  It  might  render  the  establish- 
mmi  of  the  will  more  difficult,  in  the  case  of  the  death  of 
such  a  witness ;  for  the  difficulty  or  impossibility  of  authen- 
ticating the  mark  might  detract  much  from  the  presumption 
of  due  execution  which  arises  from  the  apparent  compliance 
with  the  statute,  evidenced  by  the  will  itself,  an  attestation 
clause  in  due  form  reciting  a  compliance  with  the  statute 
formalities,  and  the  signatures  of  the  testator  and  the  sub* 
smUng  witnesses  in  their  appropriate  place  upon  the  in- 
strument ltsel£  (Bemsen  v.  Brinckerhqf,  26  Wend.  325. 
Butler  V.  Benson,  1  Barb.  S.  C.  538.  Lewis  v.  Lewis,  1 
Kem.  224.) 

But  this  is  a  case  where  the  subscribing  witness  is  living, 
and  was  examined  at  the  trial ;  and  although  his  recollection 
is  very  imperfect  and  fails  to  make  out  a  due  execution  of 
the  will,  he  states  nothing  inconsistent  with  the  theory  of  a 
due  execution  of  it,  but  much  in  its  favor.  The  other  evi- 
dence in  the  case,  taken  in  connection  with  it,  leads  strongly 
if  not  irresistibly  to  the  conclusion  that  the  will  was  duly 
executed  in  all  the  particulars  required  by  law,  namely: 

1.  That  it  was  subscribed  by  the  testator,  or  such  subscrip- 
tion acknowledged,  in  the  presence  of  the  attesting  witnesses. 

2.  That  it  was  declared  or  acknowledged  by  him  to  the  at- 
testing witnesses  as  his  will.  3.  That  the  witnesses  signed 
and  attested  in  the  presence  and  at  the  request  of  the  testa- 
tor. (Jauncey  v.  Thome,  2  Barb.  Oh.  B.  40.  Nelson  v. 
IfcG^cr*,  3  id.  158.  Torry  y.  Bowen,  15  Barb.  304.  Soys- 
radt  V,  Kingman,  22  N.  7.  Bep.  372.) 
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When  to  this  is  added  the  1^1  pTestunption  of  the  ob- 
servanoe  of  these  formalities,  which  woidd  have  been  supplied 
by  the  evidence  of  Dodge,  and  arises  from  his  death  and  ap- 
parently due  attestation  of  the  will,  I  think  it  presents  a 
case,  on  the  part  of  the  defendant,  which  would  have  de- 
servedly commanded  great  attention  if  not  a  favorable  ver- 
dict at  the  hands  of  the  jury,  if  the  case  had  reached  them. 
{Jackson  v.  LeOrangCy  19  John.  386,  Nelson  v,  McOif^ 
fort,  3  Barb.  Oh.  JR.  162,  3.  Chaffee  v.  Baptist  Miss.  Cfomr. 
10  Paige,  90.  Scribner  v.  Crane,  2  id.  149.  Btinckerhoaf 
V.  Bemsen,  8  id.  499.) 

It  seems  to  me  to  have  been  manifestly  a  case  proper  to  be 
submitted  to  the  jury,  and  fit  for  their  consideration. 

The  doubt  which  has  embarrassed  me  in  the  case  is^ 
whether  the  judge  was  not  made  the  primaiy  and,  for  the 
purposes  of  the  admissibility  of  the  will,  the  exclusive  judge 
in  regard  to  it ;  and  whether,  if  he  dedded  to  exclude  it 
upon  evidence  susceptible  of  a  construction  fSEivoraUe  to  his 
decision,  it  was  not  conclusive.  But  it  seems  to  me,  on  the 
whole,  one  of  those  cases  where  the  judge  should,  for  the 
purpose  of  presenting  the  question  of  due  execution  to  the 
jury,  have  permitted  the  paper  to  be  read  in  evidence  or  read 
before  the  jury,  and  then  submitted  the  question  of  due  exe- 
cution to  them  upon  the  facts  in  the  case.  And  svch,  I  tiunk, 
although  it  is  not  very  clearly  expressed,  was  the  intention, 
and  should  be  construed  to  have  been  the  offer  and  demand 
of  the  defendant.  When  he  offered  the  will  in  evidence — not 
as  conclusive  evidence — not  to  preclude  the  consideration  by 
the  jury  of  the  question  of  its  due  execution — not  to  sub- 
mit that  question  absolutely  to  the  presiding  judge — but  to 
read  the  same  in  evidence  like  a  note,  or  any  other  paper 
whose  authenticity  is  questioned,  but  as  to  which  competent 
and  prima  facie  evidence  of  execution  had  been  given,  for 
the  purpose  of  laying  the  same  before  the  jury  upon  the 
whole  case,  so  that  from  the  paper  itself  which  furnished  on 
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its  face  some  evideuce  of  due  execation,  in  connection  with 
the  residue  of  the  testimony,  they  might  draw  the  appropri- 
ate inferences  on  the  questions  of  fact  connected  with  the 
execution. 

In  2  PhU.  Ev.  503,  note,  {Albany  ed.  of  1859,)  it  is  said, 
''If  there  be  no  evidence  of  authenticity,  the  instrument  can- 
not be  read  to  the  jury ;  but  if  there  be  any  fact  or  circum-* 
stance  tending  to  prove  the  authenticity,  from  which  it  might 
be  presumed,  then  the  instrument  is  to  be  read  to  the  jury, 
and  the  question,  like  other  matters  of  fact,  is  for  their  de- 
cision. (Per  Duncan,  J,  delivering  the  opinion  of  the  court 
in  Sigfried  v.  Levan,  6  Serg,  dt.  Rawle,  308,  312.  Dodge 
V.  Bank  of  Kentucky,  2  Marsh.  Ky,  Sep.  613.  Curtis  v. 
HaU,  1  South.  R.  148.  Stahl  v.  Berger,  10  Serg.  &  Bawle, 
170.  Pigott  V.  Halloway,  1  Binn.  Sep.  442,  3.  The  Pres- 
ident.  Managers  and  Company  of  the  Berks  and  Dauphin 
Turnpike  Road  v.  Myers,  4  Serg.  <k  Rawle,  12.)" 

I  think  a  new  trial  should  be  granted,  with  costs  to  abide 
the  event 

Peokham,  J.  concurred. 

Gould,  J.    I  am  very  willing  that  this  course  should  be 

taken;  though  I  doubt  its  correctness. 

New  trial  granted. 

[Albaht  Gbvbxal  Tbbm,  December  2, 1861.  Oouidf  Hogtboom  and  Peek- 
ham,  Justices.] 
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PoBTEB  VS.  Haysks  and  Abbott,  executors,  &c. 

An  agreement  between  B.  and  G.  H.  recited  that  certain  promissory  notes 
were  to  be  executed  by  G.  H.  and  P.  H.  to  B.  and  placed  in  the  hands  of 
T.,  to  be  held  by  him  until  certain  criminal  prosecutions  against  G.  H.,  then 
pending,  should  be  "  discontinued  and  ended,"  and  then  the  notes  were  to 
be  delirored  by  T.  to  B.  A  further  condition  on  which  the  notes  were  to 
be  delivered  to  B.  was  that  he  should  not  arrest  G.  H.,  or  cause  him  to  be 
arrested,  on  any  process  whatever,  but  should  cease  all  proceedings  against 
him.  Notes  were  executed  in  pursuance  of  this  agreement,  and  put  Into 
the  hands  of  T.  In  an  action  thereon,  by  a  subeequent  holder ;  SM  thai 
in  effect  both  agreements  were  similar,  and  that  the  ol^ect  and  intent  of 
both  was  to  obstruct  the  course  of  justice,  for  a  pecuniary  consideration. 

That  they  implied  that  B.  should  drop  the  criminal  prosecutions,  so  Ikr  as  ho 
was  concerned;  that  he  would  not  appear  against  G.  H. ;  and  that  he  would, 
if  possible,  cause  the  criminal  proceedings  to  be  brought  to  a  close.  And 
that  it  was  therefore  a  contract  forbidden  by  law,  and  immoral  and  corrupt 
upon  its  face. 

Meid  dUOj  that  this  being  the  plain  meaning  of  the  contract,  upon  its  face,  it 
was  not  open  to  explanation  by  parol.  That  hence  parol  eTidence  to  show 
that  there  was  no  agreement  or  understanding  to  suppress  or  withhold  evi- 
dence on  the  trial,  or  to  put  an  end  to  the  indictments ;  or  that  the  consid- 
eration was  not  for  such  a  purpose,  nor  to  compound  a  felony  or  criminal 
offense,  or  do  any  other  unlawful  act,  was  inadmissible. 

BMtfwrfher,  that  evidence  of  the  subsequent  action  of  the  parties — as  that 
B.  did  not  put  an  end  to  the  indictments — was  inadmissible ;  the  vice  of  tho 
transaction  lying  in  the  corrupt  inientf  and  not  merely  in  its  successAil  ao- 
complishment. 

And  that  the  facts  being  undisputed  and  uncontradicted,  there  was  no  error  in 
the  judge  directing  a  verdict  for  the  defendant,  and  refusing  to  submit  the 
evidence  to  the  jury  to  determine  the  question  of  fact,  whether  the  notes 
were  given  to  settle  or  a  compound  criminal  offense,  or  for  any  unlawful  con- 
sideration. 

THIS  action  was  brought  against  Peter  B.  Havens,  in  his 
lifetime,  and  he  having  died,  his  executors  were  substi- 
tuted in  his  place.  The  trial  was  had  at  the  Bensselaer  cir- 
cuit, before  Justice  Gould,  in  February,  1860,  and  resulted 
in  a  verdict  for  the  plaintiff.  The  cause  came  to  the  general 
term  upon  exceptions  taken  at  the  trial,  and  ordered  to  be 
heard  in  the  first  instance  at  the  general  term.  The  action 
was  upon  two  promissory  notes  for  $200  each,  both  dated 
May  10, 1855,  and  payable,  one  in  one  year  and  the  other  in 
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two  years  from  the  date  thereof,  ezecated  by  the  deceased 
defendant,  Peter  B.  Hayiens,  with  one  Q-eorge  F.  Hayens, 
jointly  and  severally,  payable  to  the  order  of  Asa  T.  Barron, 
and  by  him  indorsed  to  the  plaintiff  The  notes  were  exe- 
cuted at  Woodstock,  in  the  state  of  Vermont.  The  defense 
was  that  the  consideration  of  the  notes,  in  whole  or  in  part, 
wa^  the  compounding  or  settlement  of,  and  an  agreement  not 
^IKtosecute,  certain  criminal  proceedings  then  pending  against 
the  'said  George  F.  Hayens  (the  son  of  the  defendant  Peter 
B.  Havens)  in  the  state  of  Vermont,  that  is  to  say,  an  indict- 
ment for  obtaining  money  under  false  pretenses,  in  the  county 
oouxt  of  Windsor,  Vermont ;  and  an  indictment  for  adultery, 
in  the  county  court  of  Washington  county,  Vermont. 

The  facts  of  the  case  were  undisputed,  and  were  substan- 
tially as  follows :  The  indictment  against  Q-eorge  F.  Havens, 
(who  was  a  resident  of  Ogdensburgh  in  the  state  of  New  York,) 
for  adultery,  was  found  in  September,  1853.  The  one  for 
felse  pretenses,  in  December  of  the  same  year,  and  were  both 
pending  and  not  disposed  of  on  the  10th  day  of  May,  1855. 
On  that  day  the  said  George  F.  Havens,  being  imprisoned  at. 
Woodstock,  in  Windsor  county,  Vermont,  by  virtue  of  pro- 
cess on  one  of  the  indictments,  executed  with  his  father, 
Peter  B.  Havens,  the  defendant,  the  notes  in  question. 
George  F.  Havens,  as  was  admitted  on  the  trial,  then  owed 
Barron  the  sum  of  $2400,  being  the  balance  of  certain  claims 
growing  out  of  business  transactions  between  them.  The 
two  notes  in  suit,  and  two  others  for  $200  each,  amounting 
in.  the  abrogate  to  the  sum  of  $800,  all  executed  by  George 
F.  and  Peter  B.  Havens,  together  with  the  notes  of  George 
F.  Havens  individually,  to  the  amount  of  #500,  in  all 
amounting  to  the  sum  of  $1300,  were  given  and  accepted  by 
Barron  in  full  settlement  of  this  indebtedness  of  $2400,  and 
of  ^'  all  clainoLS  and  demands,"  &c.  as  appeared  by  the  receipt^ 
imder  and  pursuant  to  a  certain  contract  between  said  Bar- 
ion  and  Gtoorge  F.  Havens,  bearing  date  the  same  day,  to 
wit^  the  10th  day  of  September,  1855;  which  contract,  it 
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waa  claimed  by  the  defendant,  upon  its  face  furnished  the 
evidence  of  the  illegal  consideration,  viz.  compounding  and 
agreeing  not  to  prosecate  a  criminal  offense.  It  was  set  forth 
yerbatim,  in  the  case  and  exceptions,  and  recited  that  the 
aforesaid  notes  were  to  be  executed  and  placed  in  the  hands 
of  Andrew  Tracy,  of  Woodstock,  to  be  held  by  him  "until 
the  criminal  prosecution  against  the  said  G-eorge  F.  Havens, 
now  pending  in  Windsor  county  court,  and  the  criminal 
prosecution  now  pending  in  Washington  county  court,  shall 
be  discontinued  and  ended,  without  any  farther  trouble  or 
expense  to  the  said  George  F.  except  such  fees  as  he  may  be 
liable  for,  to  counsel,''  and  then  to  be  delivered  by  Tracy  to 
Barron,  upon  his  executing  and  delivering  to  Tracy,  for  said 
Geoige,  a  full  and  sufficient  discharge  of  all  claims  of  him-* 
self  against  said  George,  and  a  like  discharge  from  Lorensso 
Bichmond,  of  all  claims  which  Richmond,  as  sheriff,  or  other* 
wise,  had  against  said  G-eorge.  "  A  further  condition  upon 
which  the  notes  are  to  bo  delivered  to  the  said  Barron  by  the 
said  Tracy  is,  that  the  said  Barron  shall  not  arrest  or  cause 
to  be  arrested  the  said  George  F.  on  any  process  what^ 
every  hut  shall  cease  all  proceedings  against  him  the  said 
George  F." 

It  was  admitted,  on  the  trial,  that  at  the  time  of  making 
the  contract  and  notes,  Barron  had  civil  process  issued  to 
and  in  the  hands  of  the  sheriff  of  Windsor  county  (where 
George  F.  Havens  was  then  imprisoned)  for  the  arrest  of 
George  F.  Havens  under  the  statutes  of  Vermont,  which  were 
in  evidence,  in  five  different  suits  against  him,  brought  by 
Barron  to  enforce  the  above  indebtedness  of  $2400.  The 
notes  were,  pursuant  to  said  written  contract,  placed  in  the 
hands  of  Andrew  Tracy,  Esq.  of  Woodstock,  the  attorney 
and  counsel  for  George  F.  Havens,  on  the  indictments.  Tracy 
was  present  at  the  settlement,  and  drew  the  contract.  He 
testified  that  there  was  no  connection,  to  his  knowledge,  be- 
tween the  settlement  and  the  indictments,  other  than  appears 
in  the  written  agreement  itself    And  th^  stipulation  in  the 
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contract,  that  the  notes  should  be  put  into  Tracy's  hands, 
and  not  delivered  to  the  said  Barron  until  the  indictments 
were  discontinued,  Tracy  testified  was  made,  as  he  under- 
stood it,  for  the  benefit  of  the  defendant  Peter  B.  Havens, 
(the  father  of,  and  surety  for,  George  F. ;)  the  said  Peter  B. 
not  deeming  it  any  object  for  him  to  aid  in  the  settlement  of 
Barron's  claims,  in  case  his  son  G^oi^  F.  should  be  convict- 
ed and  sent  to  states  prison,  on  either  of  the  indictments. 

The  indictment  for  false  pretenses,  in  Windsor  county 
court,  was  demurred  to,  and  the  demurrer  sustained,  and 
the  indictment  quashed,  after  the  agreement  was  executed, 
and  before  the  notes  were  delivered,  viz.  at  the  May  term  of 
the  court,  1855.  To  the  indictment  in  Wtohington  county, 
for  adultery,  a  nol.  pros,  was  entered,  in  March,  1856.  Bar- 
ron had  not,  to  the  knowlegde  of  Tracy,  any  "  control  over 
said  indictment,  nor  any  power  in  any  way  or  by  any  means 
to  cause  the  same  to  be  discontinued."  It  did  not  appear  in 
the  case  that  Barron  in  any  way  procured  either  of  the  indict- 
ments, or  had  any  thing  to  do  either  with  the  finding  or  pros- 
ecution or  final  determination  of  the  same,  otherwise  than  is 
to  be  inferred  from  the  fact  that  in  the  indictment  for  false 
pretenses,  the  false  pretenses  are  alleged  to  have  been  made 
to  the  said  Barron,  and  the  money  ($500)  obtained  from  him 
on  the  strength  thereof. 

The  plaintiff  offered  to  prove  (by  parol)  that  the  agree- 
ment of  the  10th  of  May,  1855,  was  made  and  entered  into 
at  the  request  and  urgent  solicitation  of  the  defendant  Peter 
B.  Havens,  and  not  at  said  Barron's  request  or  suggestion. 
The  defendant  objected  to  this  evidence.  The  court  sus- 
tained the  objection  and  excluded  the  evidence,  and  the 
plaintiff  excepted.  The  court,  on  like  objection,  excluded 
the  plaintiff's  offer  to  prove  (by  parol)  that  there  was  no  con- 
tract, agreement  or  understanding,  express  or  implied,  be- 
tween Barron  and  the  defendant  or  George  F.  Havens,  to 
suppress  or  withhold  any  evidence  upon  the  trial  of,  or  to 
put  an  end  to,  said  indictments,  or  either  of  them.    The 
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plaintiff  again  excepted.  The  court,  on  like  objection,  exs- 
cinded the  plaintiff's  offer  to  proTO  that  Barron  never  did 
put  an  end  to  said  indictments,  or  either  of  them,  but  that 
they  were  disposed  of  by  the  courts  in  Vermont  in  the  usual 
course  of  proceeding,  and  without  the  procurement  of  Barron 
or  anyone  in  his  behalf.  The  plaintiff  again  excepted.  The 
court,  on  like  objection,  excluded  the  plaintiff's  offer  to  prove 
that  no  part  of  the  notes  was  for  compounding  a  felony  or 
criminal  offense,  or  putting  an  end  to  said  indictments,  or  do 
any  other  unlawful  act.     The  plaintiff  again  excepted. 

Upon  these  facts  (the  notes  having  been  previously  given 
in  evidence  and  the  amount  proved)  the  court  directed  the 
jury  to  find  a  verdict  for  the  defendant ;  to  which  the  plain- 
tiff's counsel  excepted.  The  court  refused  the  plaintiff's 
request  ^'  to  allow  the  whole  evidence  so  given  to  be  submit- 
ted to  the  jury,  to  determine  the  question  of  fact  whether  or 
not  said  notes,  or  either  of  them,  were  given  to  settle  or  com- 
pound a  criminal  offense,  or  for  any  unlawful  consideration ;" 
to  which  the  defendant  excepted.  The  jury  found  a  verdict 
for  the  defendant. 

Oeo.  Van  8antvoord,  for  t^e  plaintiff. 

Mr.  Mitchelly  for  the  defendants. 

By  the  Court,  Hogeboom,  J.  The  material  inquiry  is, 
whether  the  contract  in  question  is  upon  its  face  unlawful. 
The  suit  is  upon  notes  which  were  put  into  the  hands  of  a 
third  party,  and  not  to  be  delivered  nor  take  effect  until  the 
criminal  prosecutions  then  pending  against  Q-eorge  F.  Havens 
were  discontinued  and  ended.  And  the  payee  was  also  not 
to  arrest  Geoi^  P.  Havens  on  any  process  whatever,  but  to 
cease  all  prosecutions  against  him.  There  was  therefore  an 
inducement  and  consideration  to  discontinue  and  terminate 
the  criminal  prosecutions,  and  plainly  to  accomplish  this  re- 
sult the  notes  were  given.    The  agreement  was  not  in  so 
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many  wordB  that  Barron  should  discontinae  or  terminate  the 
criminal  proeecations,  or  use  his  influence  for  that  purpose, 
which  would  have  been^  I  think,  an  immoral  and  corrupt 
agreement ;  but  that  until  the  prosecutionB  were  ended,  he 
should  not  have  the  notes.  I  think  in  e£Eect  the  agreements 
were  similar,  and  that  the  object  and  intent  of  both  was  to 
obstruct  the  course  of  justice,  for  a  pecuniary  considerationu 
A  temptation  was  held  out  to  Barron,  to.wit,  that  be  thus 
procured  the  responsibility  of  the  defendant  in  addition  to 
that  of  the  original  debtor.  Furthermore,  Barron  was  not  to 
arrest,  or  cause  to  be  arrested,  Havens,  on  any  process  what- 
ever— of  course  embracing  criminal  as  well  as  civil  process — » 
and  implying  that  if  he  escaped  or  was  bailed  out  from  prison, 
Barron  should  employ  no  measures  whatever  to  arrest  him, 
f  ^  but  should  cease  all  proceedings  against  him.''  This  implies 
that  he  should  drop  the  criminal  prosecution,  so  fiu-  as  he  was 
concerned — not  appear  against  him — and  that  he  should,- if 
possible,  cause  the  criminal  j»-oceeding8  to  be  brought  to  a 
close.  I  do  not  see  that  any  other  fair  or  reasonable  inter^ 
pretation  can  be  given  to  this  language.  And  if  this  be  its 
true  interpretation,  it  can  scarcely  be  doubted  that  it  is  a  con- 
tract forbidden  by  law,  immoral  and  corrupt  upon  its  face. 
(Bell  V.  Leggetty  7  N.  T.  Rep.  176.  BaHon  v.  Port  Jack- 
son Plank  Road  Co,^  Yl  Barb.  397.  Mosdey  v.  Mosdey, 
15  N.  T.  Rep,  334.  Leavitt  v.  Palmer,  3  id.  19.  NeUia  v. 
Clark,  4  Hill,  43A.  Rose  v.  Trtiax,  21  Barh.  361.  Steuben 
Co.  Bank  v.  Mathewaon,  5  Hill,  249.  Daimouth  v.  Bennett, 
15  Barb.  641.) 

If  this  be  the  plain  meaning  of  the  contract,  upon  it  jGace, 
then  it  is  not  open  to  explanation  by  parol  It  must  be  its 
own  interpreter.  Hence  parol  evidence  to  show  that  there 
was  no  agreement  or  understanding  to  suppress  or  withhold 
evidence  on  the  trial,  or  to  put  an  end  to  the  indictments ; 
or  that  the  consideration  was  not  for  such  a  purpose,  nor  to 
compound  a  felony  or  criminal  offense,  or  do  any  other  un- 
lawful act,  was  in  direct  contradiction  of  the  written  contract. 


ALBANY-MAY,  18e2.  349 


Porter  «.  Haveiis. 


or  for  the  parpoee  of  explaming  away  an  illegal  intent  patent 
upon  the  fiace  of  the  written  instrument,  and  therefore  inad- 
xniBsible. 

So,  also,  evidence  of  the  subsequent  action  of  the  parties, 
as  that  Barron  did  not  put  an  end  to  the  indictments,  but 
that  they  were  disposed  of  without  his  interference,  was  but 
the  attempt  of  an  interested  party  to  gloss  over  a  criminal 
motive  and  a  corrupt  agreement  by  a  subsequent  refusal  to 
carry  out  the  original  intent.  The  vice  of  the  transaction 
lies  in  the  oorrupt  intent,  and  not  merely  in  its  successful 
accomplishment.  80,  also,  the  offer  to  prove  that  the  con- 
tract was  entered  into  at  the  request  of  the  defendant,  and 
not  of  Barron,  was  an  immaterial  circumstance.  Which 
proposed  or  requested  it  was  of  no  importance,  so  long  as 
both  were  brought  into  the  contract  by  their  free  will  and 
consent. 

Hence  all  the  plaintiff's  offers  of  evidence,  as  to  which 
the  judge's  action  is  assailed,  were  properly  overruled. 

And  as  the  evidence  was  undisputed  and  uncontradicted, 
I  perceive  no  error  in  the  judge  directing  a  verdict  for  the 
defendant,  and  in  refusing  to  submit  to  the  jury  for  their 
determination  the  proper  legal  construction  to  be  given  to  a 
written  instrument  not  equivocal  in  its  terms  nor  ambiguous 
upon  its  face. 

I  think  the  motion  for  a  new  trial  upon  the  exceptions 
should  be  denied. 

[Albany  Gbitbbjll  Tbbx,  May  6, 1862.  J7o^«5oom,  P§ekham  and  MOUr, 
Juacee.] 
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ScHUTLXB  VS.  Mabbh,  receiver^  &c.  and  The  New  York 
AND  Erie  Bail  Boad  Company. 

Oii  proceedings  nnder  the  "  Act  for  the  partition  cf  lands,"  passed  March  16, 
1785,  all  three  of  the  commissioners  named  in  the  act  must  attend  upon 
and  superintend  the  balloting  for  the  lots.  If  only  two  are  present,  the  pro- 
ceedings will  be  irregular  and  void. 

Where,  in  an  action  of  ^ectment,  the  defendant  claims  title  and  possession  nn- 
der and  by  virtue  of  a  deed  executed  to  him  as  receiver,  by  a  corporation, 
in  pursuance  of  an  order  of  court,  the  deed,  on  production,  will  suffice  to 
show  that  the  defendant  is  in  the  possession  of  the  premises  and  claiming 
title  thereto,  under  the  corporation.  The  proceedings  nnder  which  the  re- 
ceiver was  appointed  are  unimportant,  for  that  purpose,  and  need  not  be 
produced.  • 

No  other  person  should  be  made  a  defendant,  in  an  action  of  ejectment,  ex- 
cept the  party  in  actual  and  exclusive  possession. 

In  such  an  action  it  is  not  erroneous  for  the  Judge  to  sabmit  to  the  Jury,  to 
find  as  a  question  of  fact,  the  location  of  a  monument  marking  one  of  the 
comers  of  the  land,  after  parol  evidence  has  been  given  in  regard  to  it, 
without  objection. 

MOTION  for  a  new  trial,  on  exoeptions,  on  the  part  of  the 
plaintiff.  The  action  was  ejectment,  brought  to  recoTer 
seventeen  undivided  twenty-fourth  parts  of  a  lot  of  land  sit- 
uate in  the  town  of  Fremont,  in  the  county  of  Sullivan,  and 
was  tried  before  Justice  Gould,  at  the  Sullivan  circuit,  in 
September,  1861.  The  complaint  charged  both  of  the  de- 
fendants with  an  unlawful  entry  into  the  premises  and  un- 
lawfully withholding  the  same  irom  the  plaintiff.  The 
defendant,  the  New  York  and  Erie  Bail  Boad  Company, 
by  its  answer,  alleges  that  it  was  in  possession  until  August, 
1859,  when  it  transferred  the  premises  to  Nathaniel  Marsh, 
as  receiver,  and  that  since  then  it  has  not  claimed,  possessed 
or  withheld  the  same.  The  defendant  Marsh,  by  his  answer, 
denies  the  title  of  the  plaintiff,  and  alleges  title  in  the  New 
York  and  Erie  Bail  Boad  Company  up  to  August,  1859,  and 
admits  that  since  that  time  he  claims,  withholds  and  pos- 
sesses the  property,  as  allied  in  the  complaint.  The  plain- 
tiff deduced  his  title  down  from  the  crown  of  Great  Britain, 
through  the  Hardenbergh  patent.  In  the  deduction  of  hischain 


ALBANY— MAY,  1882.  361 


Schnylor  r.  Manb. 


of  title;  he  introduced  aa  exemplified  copy  from  the  office 
of  the  clerk  of  the  county  of  Ulater  of  a  record  of  proceed- 
ings in  partition,  taken  in  1799,  under  the  act  entitled  "An 
act  for  the  partition  of  lands/'  passed  the  16th  day  of  March, 
1785.  The  record  was  excluded  by  the  presiding  justice,  on 
the  objection  of  the  defendants,  on  the  ground  that  only  two 
of  the  commissioners  attended  upon  the  balloting  for  the  lots, 
and  the  plaintiff  excepted. 

The  defendants  introduced  in  evidence  a  deed  from  the 
New  York  and  Erie  Bail  Boad  Company  to  the  defendant 
Nathaniel  Marsh,  bearing  date  the  24th  day  of  September, 
1859,  and  duly  proved  and  certified,  reciting  that  by  an  or- 
der made  in  a  certain  suit  in  the  supreme  court,  wherein 
James  Brown  and  John  C.  Bancroft  Davis  and  Daniel  Drew 
were  plaintiffs,  and  the  New  York  and  Erie  Bail  Boad 
Company  and  Joseph  Walker,  Uriah  J.  Smith  and  William 
T.  Hooker,  trustees,  were  defendants,  on  the  2d  of  August, 
1859,  a  receiver  of  said  corporation  and  of  the  said  rail  road 
and  real  ^tnd  personal,  property  of  the  said  New  York  and 
Erie  Bail  Boad  Company  was  ordered  to  be  appointed,  and 
that  the  defendant  Marsh,  on  a  reference  for  that  purpose, 
was  duly  named  and  appointed  such  receiver,  and  had  given 
security  as  such  and  entered  upon  his  duties  as  such  receiver ; 
and  thereupon  declaring  that  by  the  said  deed,  made  before 
and  pursuant  to  the  directions  of  the  said  referee,  the  said 
New  York  and  Erie  Bail  Boad  Company  granted,  sold  and 
confirmed  to  the  said  Marsh  all  the  said  rail  road,  and  all 
their  real  and  personal  property  and  estate,  and  all  the  prop- 
erty, privileges  and  franchises  described  in  a  mortgage  given 
by  said  company  to  James  Brown  and  John  C.  Bancroft 
Davis,  trustees,  on  the  15th  day  of  August,  1857,  commonly 
called  the  fourth  mortgage  of  the  said  company,  to  have  and 
to  hold  to  the  said  receiver  and  his  successors  and  assigns. 
It  was  admitted  that  the  description  in  the  deed  covered  the 
premises  in  question.  The  plaintiff  objected  to  this  deed, 
1.  That  the  order  and  proceedings  in  court  authorizing  the 
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transfer  and  deed  were  not  introduced.  2.  That  a  corpora- 
tion has  no  j)Ower  to  transfer  franchises  and  roadway  without 
a  special  order  and  proceedings  of  a  court.  3.  That  the  deed 
was  void,  conferring  no  title  or  interest.  The  objections  were 
overruled  and  the  testimony  admitted,  and  the  plaintiff  duly 
excepted.  It  was  admitted  that  the  premises  described  in 
the  complaint  were  in  the  exclusive  possession  of  the  defend- 
ant Marsh,  receiver.  The  court  thereupon  nonsuited  the 
plaintiff  as  to  the  New  York  and  Erie  Bail  Boad  Company, 
and  the  plaintiff  excepted.  The  plaintiff  obtained  a  verdict, 
under  the  direction  of  the  court,  against  the  other  defendant, 
for  one  two-hundred  and  fortieth  part  of  the  premises.  Un- 
der the  direction  of  the  coUrt  the  jury  passed  upon  the  loca- 
tion of  one  of  the  monuments,  under  objection  and  exception 
made  by  the  plaintiff.  This  monument  was  the  monument 
at  the  southwest  comer  of  lot  No.  21,  (the  premises  in  con- 
troversy.) This  comer  was  by  the  plaintiff  claimed  to  be 
on  the  river  bank,  and  by  the  defendant  to  be  up  from  the 
river  50  or  60  feet.  Parol  evidence  was  given  as  to  its  ac- 
tual location,  and  the  jury  decided  this  question  of  fact  in 
favor  of  the  defendant. 

The  partition  was  made  in  pursuance  of  the  act  entitled 
^^  An  act  for  the  partition  of  lands,"  passed  March  16,  1785. 
(1  Oreenl.  ed.  Latas,  p.  165.)  Section  3  of  said  act  is  as 
follows :  ^^  And  be  it  further  enacted  by  the  authority  afore- 
said, that  of  all  surveys  and  allotments  to  be  made  by  virtue 
of  this  act,  two  true  field  books  and  maps  specifying  the 
bounds  of  every  allotment  and  lot  shall  be  made,  and  the 
several  allotments  and  lots  laid  down  and  numbered  on  the 
said  maps,  and  then  signed  by  the  said  commissioners,  one 
of  which  said  field  books  and  maps  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  where  the  greatest  part  of  the 
lands  lay,  and  the  other  in  the  secretary's  office  of  this  state ; 
which,  when  done,  the  said  commissioners  shall  cause  an  ad- 
vertisement to  be  published,  for  at  least  six  weeks,  in  one  or 
more  of  the  newspapers  printed  in  the  city  of  New  York, 
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and  one  or  more  of  the  public  newspapers  printed  inthe  city 
of  Albany,  except  the  lands  to  be  divided  lie  in  the  southern 
great  district,  in  which  case  such  advertisement  may  be  pub- 
lished only  in  one  or  more  of  the  newspapers  printed  in  tibe 
city  of  New  York,  notifying  the  filing  of  the  field  books  and 
maps  in  the  office,  and  appointing  a  particular  time  and 
place  on  a  day  within  twenty  days,  after  the  expiration  of 
the  said  six  weeks,  and  requiring  all  persons  interested  then 
and  there  to  attend,  to  see  the  several  lots  balloted  for,  and 
that  the  same  may  be  conducted  in  a  just  and  impartial  mauF- 
ner,  one  or  more  of  the  judges  of  the  supreme  court  of  this 
state,  or  of  the  inferior  court  of  common  pleas  of  the  county 
in  which  the  greater  part  of  the  lands  lie,  not  interested  in 
the  division,  upon  the  request  of  the  said  commissioners,  in 
writing,  under  their  hands,  served  six  days  before  the  time 
of  meeting,  shall  be  present  to  oversee  the  balloting  so  to  be 
made ;  at  whicli  day  and  place,  the  said  commissioners  hav*- 
ing  then  made  as  many  tickets  as  there  are  lots  in  each  al- 
lotment, with  the  number  of  each  lot  on  every  ticket,  and 
as  many  tickets  as  there  are  patentees  and  proprietors,  with 
the  name  of  one  of  the  patentees  or  proprietors  on  each 
ticket ;  the  tickets  of  names  shall  be  put  into  a  box^  and  the 
numbered  tickets  into  another  box,  and  such  person  or  per- 
sons as  the  commissioners  shall  then  appoint  shall  imme^ 
diately  proceed  to  draw  a  ticket  of  the  names,  and  then  a 
ticket  of  the  numbers,  and  so  proceed  until  all  the  tickets 
are  drawn.  And  after  drawing  for  the  lots  in  one  of  the  al- 
lotments, they  shall  proceed  in  the  same  manner  to  draw  for 
the  lots  in  the  other  allotment  or  allotments,  if  more  than 
one,  until  the  whole  drawing  is  completed.  And  the  lot  in 
each  allotment  on  the  maps,  bearing  the  number  of  the  ticket 
drawn  next  after  drawing  the  ticket  witfar  the  name  of  the 
patentee  or  proprietor,  shall  be  the  separate  and  divided  share 
of  such  patentee  or  proprietor,  and  of  all  such  persons  hold- 
ing under  him  or  her ;  of  which  balloting,  and  all  the  pro- 
ceedings in  such  partition,  the  said  commissioners  shall  make 
Vol.  XXXVII.  23 
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a  fall  and  fair  entry  and  minute  in  a  book ;  one  copy  whereof, 
certified  under  their  hands  or  the  hands  of  a  majority  of 
them,  and  under  the  hand  of  the  judge  present,  shall  be  filed 
in  the  said  secretary's  office ;  and  another,  certified  in  like 
manner,  in  the  clerk's  office  of  that  county  where  the  great- 
est part  of  the  lands  lay ;  which  same  books,  or  an  exempli- 
fication under  the  great  seal  of  this  state,  shall  be  good 
evidence  of  such  partition ;  and  which  partition  shall  be  valid 
and  eiFectual  in  the  law,  to  divide  and  separate  the  said 
lands/' 

M.  SchoonmaieTf  for  the  plaintift 

J).  B.  Eaton^  for  the  defendants. 

By  the  Courts  Hooeboom,  J.  The  plaintiff  makes  three 
objections  to  the  decbions  of  the  judge  in  the  court  below; 
none  of  which  appear  to  me  to  be  well  taken. 

It  is  said  that  the  judge  ared  in  excluding  the  record  of 
partition  upon  the  ground  that  only  two  of  the  three  commis- 
sioners attended  upon  and  superintended  the  balloting  for 
the  lots.  It  appears  to  me  that  his  decision  was  correct,  for 
the  following,  among  other  reasons :  (1.)  The  statute  is  ex- 
press that  the  duty  shall  be  performed  by  the  commissioners, 
that  is,  by  all  of  them.  (2.)  The  duty  to  be  performed  is 
delicate  and  responsible — one  calling  for  the  exercise  of  un- 
common care  and  discretion,  and  high  integrity ;  in  which 
several  persons  were  interested,  and  several  thousand  acres  of 
land  were  to  be  allotted  and  distributed-  (3.)  The  legisla- 
ture had  signified  their  sense  of  the  importance  of  the  pro- 
ceeding, by  requiring  the  presence  and  superintendence  of  a 
judge  of  the  supreme  court,  in  order  ^^  that  the  same  might 
be  conducted  in  a  just  and  impartial  manner."  (4.)  The 
partition  thus  made  was  to  be  conclusive  upon  the  parties, 
and  '^  valid  and  effectual  in  the  law  to  divide  and  separate 
the  said  lands  ]"  and  the  proceedings  were  to  be  entered  iu 
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books  which,  or  an  exemplification  thereof,  were  to  be  ^'  good 
evidence  of  such  partition."  (5.)  In  such  cases  it  has  been 
well  held  that  ^^  when  lands  are  to  be  taken  under  a  statute 
authority,  in  derogation  of  the  common  law,  every  requisite 
of  the  statute  having  the  semblance  of  benefit  to  the  owner 
must  be  strictly  complied  with."  (Sharp  v.  Johnson^  4  fltS, 
99.)  And  also  ^'  sales  (and  it  might  have  been  added  other 
dispositions)  of  real  property  by  public  officers,  of  one  descrip- 
tion or  another,  had  become  so  frequent  and  had  excited  such 
active  cupidity,  and  such  a  spirit  of  speculation,  that  there 
was  very  great  danger  of  injustice,  unless  the  checks  and 
guards  provided  by  law  were  strictly  supported."  (Denning 
V.  Smith,  3  John.  Ch.  R.  344.)  And  also,  "  The  rule  seems 
to  be  well  established  that  in  the  exercise  of  a  public  as  well 
as  private  authority,  whether  it  be  ministerial  or  judicial,  all 
the  persons  to  whom  it  is  committed  must  confer  and  act  to- 
gether, unless  there  be  a  provision  that  a  less  number  may 
proceed."     (Dovming  v.  Sugar ,  21  Wend.  178.) 

I  cannot  regard  the  duties  to  be  performed  under  this  act 
as  unimportant,  merely  ministerial  or  mechanical;  nor  of 
such  a  nature  that  the  attesting  judge  may  adjudicate  upon 
the  same,  and  in  his  discretion  dispense  with  the  observance 
of  any  of  the  prescribed  formalities.  He  is  not  placed  there 
for  that  purpose,  but  rather  as  furnishing  a  guaranty  that  a 
strict  observance  of  them  will  be  enforced,  and  that  without 
it  his  approbation  and  certificate  cannot  be  obtained.  The 
responsibility  of  the  act  and  the  conduct  of  the  proceedings^ 
after  all,  devolved  prinoipally  upon  the  commissioners  them- 
selves, and  the  judge  was  present  rather  as  an  impartial  wit- 
ness giving  dignity  and  solemnity,  and  insuring  accuracy  in 
the  proceedings,  than  a  magistrate  whose  decisions  were  to  be 
conclusive  as  to  the  mode  of  proceeding.  Moreover,  he  made 
no  decision  purporting  to  give  validity  to  the  prooeedings,  or 
overruling  as  unnecessary  the  presence  of  the  third  commis- 
sioner. The  case  of  Cole  v.  Hall  (2  Hilly  625,  627)  is  not 
parallel.    There  it  was  said  that  although  only  two  oommis- 
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sioners  signed  the  report,  it  must  be  presumed  that  all  met 
and  deliberated,  and  hence  the  act  was  the  act  of  all.  Here 
it  expressly  appears  that  only  two  met  and  acted,  accompa- 
nied by  the  judge.  There  the  defects  were  not  even  suggest- 
ed at  the  trial ;  and  other  fapts  or  papers  might  possibly  have 
explained  or  obviated  the  ajpparent  defect.  Here  the  objec- 
tion was  distinctly  made,  passed  upon  and  supported.  I 
think  the  position  here  assumed  is  substantially  supported 
by  the  following  authorities,  and  is  almost  directly  adjudi- 
cated in  the  modem  case  of  Powell  v.  Tuttle.  {Denning  v. 
Cortvin,  11  Wend.  647.  Bloom  v.  Burdick,  1  Hill,  141. 
Sharp  Y.  Speiry  4  id,  76.  Sharp  v.  Johnson,  Id.  99.  Sher^ 
wood  V.  Eeade,  7  id.  434  Powell  v.  Tuttle,  3  Gomst.  396. 
Pell  V.  Ulmar,  18  N.  Y.  Rep.  139.) 

The  deed  from  the  New  York  and  Erie  Bail  Boad  Com- 
pany was  properly  introduced,  and  the  objections  thereto 
properly  overruled.  It  served,  at  all  events,  to  show  that 
the  defendant  Marsh  was  in  the  possession  of  the  premises, 
and  claiming  title  thereto  under  the  New  York  and  Erie  Bail 
Boad  Company.  For  that  purpose  the  previous  proceedings, 
demanded  by  the  plaintiff,  were  unimportant  and  not  neces- 
sary to  be  produced. 

The  judge  also  properly  nonsuited  the  plaintiff  as  to  the 
New  York  and  Erie  Bail  Boad  Company.  They  were  unne- 
cessary and  improper  parties  to  the  suit.  The  point  was  for 
a  time  in  doubt ;  but  it  is  now  held  that  no  other  person 
should  be  made  a  defendant  in  an  action  of  ejectment  except 
the  party  in  actual  and  exclusive  possession.  {Taylor  v. 
Cfrane,  15  How.  358.  Fosgate  v.  Herkimer  Manuf.  and  Hydr. 
Company,  2  Kern.  580 ;  S.  C,  12  Barb.  352.  Ensign  v. 
Sherman,  14  How.  439.  Walter  v.  Lockwood,  23  Barb. 
228.    Sanders  v.  Leavy,  16  How.  308.) 

I  perceive  no  error  in  the  judge  submitting  to  the  jury  to 
find  as  a  question  of  fact  the  location  of  the  mommient  mark- 
ing the  southwesterly  comer  of  lot  No.  2.  Although  the 
defendants  admitted  possession  of  the  premises  described  in 
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the  complaiiit,  their  true  location  was  a  matter  of  importance 
on  the  trial,  and  may  have  been  very  material  to  the  defense 
which  the  defendants  sought  to  establish,  to  wit,  the  title  to 
the  property,  as  well  as  to  the  proper  rendering  of  tiie  ver- 
dict and  the  subsequent  delivery  of  possession  by  the  sheriiC 
Parol  proof  appears  to  have  been  introduced  in  regard  to  it, 
without  objection  at  the  trial,  and  I  see  no  impropriety  in  its 
entering  into  the  verdict  of  the  jury. 

I  think  the  motion  for  a  new  trial  on  the  exceptions  should 
be  denied. 

[Albutt  OnrxBAL  Tsbx,  BI&7  6, 1862.    B^tboom^  Peckkam  and  MiUmr, 
Jnstioet.] 


The  People  of  the  State  op  New  Yobk,  The  Trustees 
OP  THE  Sailors  Snug  Harbor  in  the  Cittop  New 
York,  James  Brown,  William  W.  Chester,  G-eobgs 
W.  Varian  and  Samuel  B.  Althause  vs.  John  Kerr 
and  eleven  other  individuals  and  the  Mator,  Aldermen 
AND  Commonalty  of  the  City  of  New  York. 

The  act  of  the  legislature,  pamed  April  17,  I860,  to  authorize  the  conttmction 
of  a  rail  road  in  the  seventh  areniie,  and  in  certain  other  streets  and  %y^ 
Dues  in  the  city  of  New  York,  is  not  to  be  construed  as  granting  the  use  of 
the  streets,  &c.  only  after  compensation  made  to,  or  agreed  upon  with,  all 
owners  of  any  interest  in  the  lands  forming  the  streets,  and  as  not  establish- 
ing such  right  absolutely  and  unconditionally. 

It  is  apparent  ft^m  the  whole  scope  and  tenor  of  the  act  that  the  legialature, 
in  passing  it,  assumed  the  right  to  grant  the  f^nchise  absolutely  and  un- 
conditionally, so  far  as  the  occupation  of  the  streets  and  avenuefl  mentioned, 
for  the  purposes  of  the  rail  road,  was  involved. 

The  act  is  not  Toid  as  being  repugnant  to  the  constitutional  prohibition  against 
the  taking  of  private  property  for  public  use,  without  compensation,  for  the 
reason  that  it  omits  making  any  provision  for  compensation  to  the  corpo- 
ration of  the  city  of  New  York,  or  to  property  owners,  for  the  franoUse 
granted. 

The  fee  of  the  streets  and  aTenues  reeides  in  the  corporatloQ  of  the  dty  of 
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New  Tork,  in  trust,  to  keep  them  open  forerer  as  streets  for  the  use  of  the 
public.    Lbonasd,  J.  dissented. 

The  tmst  vested  in  the  corporation  proceeded  firoxn  the  sovereign  power,  either 
of  the  crown  of  Great  Britain,  or  of  the  state  of  New  Tork,  or  from  both ; 
and  exists  for  the  use  and  benefit  of  all  the  people  of  the  state,  who  are  the 
beneficiaries  or  eesiuis  que  tnui  for  whom  the  trust  was  created,  and  by 
whom,  throngh  their  legislature,  it  is  sustained  and  continued. 

The  power  to  exempt  the  grantees  ftom  the  payment  of  any  damages  or  com- 
pensation for  the  franchise  granted  by  the  act  of  April  17, 1860,  was  clearly 
within  the  scope  of  legislative  authority. 

The  occupation  of  the  streets  for  the  purpose  of  constructing  and  operating 
the  rail  road  authorized  by  that  act,  does  not  involve  the  taking  of 
property,  in  such  a  sense  as  to  come  within  the  prohibition  of  the  con- 
stltation;  which  implies  first,  a  private  owner;  second,  a  taking  Arom 
him ;  and  third,  the  property  or  thing  taken  having  the  legal  qualities  of 
property,  and  the  owner's  interest  in  which  is  capable  of  legal  estimate. 

The  streets  are  not  in  the  hands  of  private  owners,  and  whatever  is  authorised 
by  the  act  to  be  taken  is  not  private  property.  The  grant  in  the  statute  is 
of  a  franchise.  And  the  act  authorizing  the  grantees  to  construct  and  ope- 
rate the  rail  road,  with  its  turnouts  and  switches,  is  a  mere  legislative 
lioense  to  do  so. 

The  act  of  April  17, 1S60,  does  not  transfer  any  property  to  the  grantees  of 
the  franchise.  It  only  grants  to  them  the  liberty  to  use — not  to  take— 
public  property  for  public  use,  without  excluding  other  persons  from  the 
use  thereof. 

That  act  does  not  contravene  section  9  of  article  1  of  the  constitution,  by  ap- 
propriating the  public  property  for  a  private  purpose,  in  surrendering  to  the 
grantees  a  portion  of  the  public  easement  in  the  streets,  without  having  been 
passed  by  a  two-thirds  vote. 

If  the  legislature  had  the  power  to  authorize  the  grantees  to  construct  and  op- 
orate  the  rail  road  mentioned  in  the  act,  without  the  consent  of  the  owner 
or  owners  of  the  fee  of  the  streets  and  avenues  upon  or  through  which  it  was 
to  be  constructed,  whether  such  fee  be  In  the  city  corporation  or  the  abut- 
ting lot  owners,  and  without  making  any  compensation  to  such  owner  or 
owners,  the  act  gives  them,  and  was  intended  to  give  them,  such  authority. 

Per  SUTBBBLAHD,  J. 

Whether  the  streets  of  the  city  of  New  Tork  have  been  opened  and  devoted  to 
public  use  under  the  street  acts,  or  have  come  by  grant,  dedication  or  usage, 
they  are  public  highwa/ys. 

And  if  the  privilege  conferred  on  the  grantees,  of  using  the  streets  for  the  con- 
■tmction  and  operating  of  their  rail  road  is  consistent  With  the  public  use 
as  highways  for  which  the  streets  were  so  opened,  dedicated  or  appropri- 
ated, it  is  immaterial  where  the  fee  of  the  streets  is ;  for  then  such  use  of 
the  streets,  though  it  may  be  a  new  mode  of  using  them  for  public  travel, 
is  within  the  purpose  for  which  they  were  devoted  to  public  use ;  and  such 
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new  mode  of  using  them  cannot  be  said  to  deprive  the  owner  or  owners  of 
the  fee,  of  any  prirate  property,  or  private  possessory  right,  in,  or  to  the 
streets.  Per  Sutbeblakd,  J. 
It  may  be  stated  as  a  well  settled  American  doctrine,  that  the  state  legialft- 
tnres  have  unlimited  power  over  public  rights  in  a  highway ;  and  can  ob- 
struct,  modify,  impair  or  extinguish  them,  as  to  any  highway,  or  portion 
of  a  highway,  except  so  fkr  as  the  state  power  is  qualified  by  the  commer- 
cial clause  in  the  constitution  of  the  United  States,  without  making  any 
compensation  to  individuals  for  resulting  or  consequential  damages.    F§t 

SUTHB&LAHD,  J. 

The  legislature  had  the  constitutional  power  to  authorize  the  grantees  men- 
tioned in  the  act  of  April  17^  1860,  to  construct  and  operate  the  rail  road 
therein  mentioned,  as  to  the  public,  and  also  as  to  abutting  lot  owners,  with- 
out making  any  compensation  to  them  for  eansequetUitU  damages. 

It  also  bad  the  constitutional  power  to  authorize  the  grantees  to  construct  and 
operate  the  rail  road,  through  or  upon  the  streets  of  the  city,  without  the 
consent  of  the  city  corporation. 

The  legislature  has  full  power  over  the  governmental  or  political  ihmchises  of 
the  city  of  New  York,    Per  Suthbblahd,  J. 

Neither  the  people  of  the  state,  nor  individuals  owning  property  abutting  upon 
the  streets,  can  maintain  an  action  against  the  grantees  mentioned  in  the 
act  of  April  17, 1860,  and  the  corporation  of  New  York,  to  restrain  such 
grantees  f^om  constructing  the  rail  road  authorized  by  that  act,  and  the 
corporation  tnm  giving  its  assent  to  the  construction  of  such  raU  road ; 
none  of  the  plaintifb  having  any  legal  ground  of  complaint,  or  any  legal 
standing  in  court. 

ON  appeal  by  the  defendant  Kerr  and  the  eleven  other  in- 
dividual defendants  from  an  order  made  by  Leonabd,  J. 
at  the  New  York  special  term,  dated  January  9,  1861,  con- 
tinuing the  injunction  until  the  final  hearing.  Also  on 
appeal  by  the  plaintiffs  from  a  judgment  in  favor  of  the  de- 
fendants the  mayor  &c.  of  the  city  of  New  York,  on  demurrer 
to  the  complaint.  The  above  appeals  were  argued  at  the 
New  York  general  term  on  the  29th,  30th  and  Slst  days  of 
May,  1861,  before  Suthekland,  Leonard  and  Welles, 
Justices. 

William  AUen  Butler,  John  Van  Buren  and  WiUiam 
Curtis  NoyeSy  for  the  plaintiffs. 

First.  As  to  the  appeal  from  the  order  continuing  the 
injunction. 
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I.  The  digging  up  by  the  defendants  of  the  central  part  of 
the  streets  and  avenues  noientioned  in  the  complaint,  remov- 
ing portions  of  the  pavement,  and  laying  down  iron  rail  road 
tFaoks,  for  the  transportation  of  passengers  for  their  own 
profit,  would,  unless  clearly  and  expressly  authorized  by  law, 
constitute  a  nuisance.  (Fowler  v.  Sanders,  Cro.  Jac,  446. 
The  King  v.  Russell,  6  Edst,  4SR.  Rex  v.  CarlisUy  6  Car. 
dk  Payne,  636.  Rex  v.  Cross,  3  Camp,  226.  Rex  v.  Jones, 
Id.  230.  The  King  v.  Moore,  ZB.dk  Adol  184.  The  Com- 
monwealth V,  Passmore,  1  Serg.  &  R.  219.  The  King  v. 
Ward,  4  Ad.  &  El.  384  The  People  v.  Cunningham,  1 
Dendo,  624.  Hart  v.  The  Mayor  of  Albany,  9  Wend.  671. 
Hewtz  V.  Long  Island  Rail  Road  Co.,  13  Barb.  646.  JETey- 
wood  V.  2%e  Mayor  of  New  York,  8  id.  486.  Davis  v.  2%e 
Mayor  of  New  York,  4  -iCerw.  606,  jjer  Denio,  C.  J.  pp.  524, 
626l)  Independently  of  the  obstruction  to  the  streets  which, 
it  is  alleged,  the  digging  up  of  the  pavenient  and  laying  the 
tracks  would  cause,  and  the  injurious  consequences  which 
would  result  therefrom  to  the  public,  and  to  the  private  own- 
ers of  property  along  the  line  of  the  proposed  rail  road,  the 
taking  of  the  streets  for  rail  road  purposes  would  be  in  itself 
au  appropriation  of  the  streets  for  a  new  use,  inconsistent 
with  the  original  purpose  and  design  for  which  the  streets 
were  opened,  and  therefore,  unless  expressly  authorized  by 
law,  a  nuisance.  {Austin's  case,  1  Vent.  189.  Woolrych 
on  Ways,  3.  Sir  John  Lade  v.  Shepherd,  2  Strange,  1004 
Fletcher  v.  Auburn  and  Syracuse  R.  R,  Co.,  25  Wend.  462. 
Presbyterian  Society  of  Waterloo  v.  Auburn  dc  Roch.  R.  R. 
Co.,  3  Hill,  567.  Inhab.  of  Springfield  v.  Conn.  Riv.  JR.  R. 
Co.,  4  Cush.  63.  Benedict  v.  Ooit,  3  Barb.  469.  The  Com^ 
monweaUh  v.  Wilkinson,  16  Pick.  175.  Davis  v.  The  Mayor, 
4  Kem.  506.  WiUiami  v.  N.  Y.  Central  R.  R.  Co.,  16 
N.  J.  Rep.  97.  Chrew  v.  The  Broadway  R.  R.  Co.,  Sup. 
Court,  Mass.,  July,  1860.  .  Commontoealth  v.  Temple,  same 
cwrt,  in  banco,  July,  1860.)  In  this  last  case  the  court  de- 
cided, Shaw,  C.  J.  delivering  the  opinion,  that  the  defendant 
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was  properly  convicted  of  a  misdemeanor  for  maliciously  ob- 
structing the  Maiden  and  Melrose  Horse  Bail  Boad  Company 
in  the  use  of  their  track,  by  not  turning  out  in  a  public 
street,  between  Charlestown  and  Boston,  to  allow  the  passage 
of  a  car.  The  defendant  contended  that  the  right  of  the 
horse  ndl  road  company  to  use  the  highway  was  subject 
to  the  right  of  the  public  to  use  the  highway  as  they  had 
done  previously.  The  court  say :  '^  This  position  we  think 
manifestly  unsound.  The  legislature  having  granted  a  new 
and  peculiar  use  of  the  highway,  the  right  of  the  public  to 
use  it,  as  they  had  done,  is  thereby  qualified,  and  must  be 
adapted  to  such  new  use"  See  also  2  B.  L.  1813,  {p,  424, 
S  198,)  by  which  the  law  of  the  road,  requiring  vehicles  to 
turn  out  to  the  right,  was  applied  to  the  streets  of  the  city 
of  New  York. 

II.  The  acts  proposed  by  the  defendants  in  constructing, 
maintaining  and  operating  the  contemplated  rail  road,  thus 
constituting  in  themselves  a  continuing  public  nuisance,  and 
also  threatening  special  injury  to  the  private  plaintiffs  in  this 
action,  this  suit  is  properly  brought,  and  the  remedy,  by  in- 
junction, properly  sought  by  the  people  and  by  their  co- 
plaintiffs.  Unless  the  defendants  show  affirmatively,  and 
beyond  all  doubt,  that  their  intended  interference  with  the 
streets  is  authorized  by  law,  the  plaintiffs  are  entitled  to  the 
relief  demanded.  (2  Story's  Eq.  §§  921,  922.  Eden  on 
Ivj.  by  Waterman^  259,  267  and  notes.  Moore  v.  Browne, 
Dyer,  319.  LuttereTs  case,  4  Co,  86.  Glynne  v.  Nichols, 
Comb.  43.  Prickman  v.  Tripp,  Id,  231.  Finch  v.  Bes- 
bridger,  2  Fern.  390.  The  Atty.  Oen.  v.  Oohoes  Co.,  6  Paige, 
133.  Baines  v.  Baker,  Arab,  158.  Samson  v.  Smith,  8 
Sim.  272.  Spencer  v.  The  London  and  Birmingham  B,  B. 
Co.,  Id.  193.  Atty.  Oen.  v.  Bichards,  2  Anst.  603.  Corn- 
ing V.  Lowerre,  6  John.  Ch.  439.  Oakley  v.  The  Trustees 
(tc,  6  Paige,  262.  Fish  v.'  Dodge,  4  Denio,  311.  Gardner 
V.  Trustees  of  Newburgh,  2  John.  Ch.  162.    Latprence  v. 
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The  Mayor  dkc.,  2  Barb.  577.    Davis  v.  The  Mayor  dsc., 
4  Kern.  526.) 

III.  The  act  of  the  legislature  of  April  17,  1860,  under 
which,  alone,  the  defendants  assert  the  right  to  enter  upon 
the  streets,  dig  them  up,  and  lay,  construct  and  maintain 
their  rail  road,  does  not  establish  such  right,  nor  authorize 
the  proceedings  thus  proposed.  1.  Upon  the  true  interpre- 
tation of  the  act,  it  does  not  authorize  the  defendants  to  pro* 
ceed  in  the  construction  of  the  rail  road,  until  they  have  agreed 
with  all  persons  owning  the  land,  or  any  interest  therein^ 
in  any  of  the  streets  mentioned  in  the  act,  for  the  use  or  pur- 
chase thereof,  or  have  acquired  the  right  to  use,  or  title  to, 
the  same,  in  the  manner  specified  in  the  act.  (See  sec,  3 ; 
aieo  general  rail  road  act,  Laws  of  1850,  §§  14  to  21.) 
(1.)  Until  compensation  is  made,  as  thus  required,  to  the 
owners  of  the  streets  proposed  to  be  occupied,  the  contem- 
plated acts  of  the  defendant  would  be  wholly  unauthorized, 
and  should  be  restrained.  (2.)  The  fee  of  the  streets  is  either 
in  the  corporation  or  in  the  private  owners  of  the  adjoining 
lands.  (Hoffman's  Treatise,  259.  Milhau  v.  Sharp,  15  Barb. 
193.  Bartow  v.  Draper,  5  Duer,  130.)  It  is  immaterial 
where  the  fee  is  vested,  provided  compensation  is  made,  or 
consent  acquired ;  and  until  this  is  done,  the  defendants  have 
no  right  to  proceed.  (3.)  The  provision  of  §  3,  that  "  the 
use  of  said  streets  and  avenues  for  the  purpose  of  said  rail 
road,  as  herein  authorized,  shall  be  considered  a  public  use, 
consistent  with  the  uses  for  which  the  mayor,  aldermen  and 
commonalty  hold  said  streets  and  avenues,"  does  not  affect 
the  question  of  the  title  of  the  corporation,  or  the  right  to 
compensation.  Even  where  the  taking  of  a  highway  for  rail 
road  purposes  has  been  adjudged  to  be  for  a  public  use  not 
inconsistent  with  its  original  purpose,  compensation  has  been 
required.  (Be^kman  v.  The  Saratoga  and  Sch.  B,  B,  Co., 
3  Paige,  45.)  (4.)  It  is  clearly  manifest  that  the  defendants 
intend  to  proceed  without  making  any  compensation  for  the 
use  of  the  streets.    2.  Whatever  may  be  the  true  interpre- 
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tation  of  this  act,  the  legblature  cannot  authorize  the  taking 
of  the  land  in  the  streets  for  the  purpose  of  establishing  a 
rail  road,  without  making  just  compensation  to  the  owners 
of  the  sofl.  (Grotius  de  Jur.  B,  d  P.  6.  8,  chap.  14,  §  7. 
Puffendorf,  de  Jur.  Nat  d  Gent  6.  8,  ch,  5,  §  7.  Bynk- 
ershoecky  Quaest.  Jwr,  Pub.  b.  2,  ck.  15.  Black.  Com.  vol.  1, 
p.  139.  Const.  U.  8.  amendment  art.  5.  Const,  of  N.  Y. 
art.  1,  §§  6,  7.  Bloodgood  v.  Mohawk  and  Hud.  R.  R.  Co.^ 
18  Wend.  9.  Pres.  Soc'y  v.  Auburn  and  Roch.  R.  R.  Co.^ 
3  Hitt,  567.  Seneca  R.  R.  Co.  v.  Sam^e,  5  id.  170.  Fletcher 
V.  Same,  25  Wend.  462.  Williams  v.  N.  Y.  Central  R.  R. 
Co.j  16  N.  Y.  Rep.  97.)  In  the  case  last  cited,  the  legisla- 
ture, by  the  express  terms  of  the  charter  of  the  rail  road 
company  which  laid  the  road,  authorized  the  company  to 
intersect  with  and  build  upon  any  highway.  (Laws  of  1836, 
p.  319,  §  11.)  The  municipal  authorities  of  the  city  of 
Syracuse  gave  their  express  consent,  in  legal  form,  to  the 
building  of  the  road  on  Washington  street,  in  that  city.  The 
question  in  the  case,  as  stated  in  the  opinion  of  Seldek,  J. 
was  '^  whether  the  state  and  municipal  authorities  combined 
could  confer  upon  the  rail  road  company  the  right  to  con- 
struct their  road  upon  this  street,  without  obtaining  the  con- 
sent of  the  plaintiff  or  making  him  compensation  ?"  (p.  100.) 
Held  that  they  could  not ;  such  an  appropriation  of  the  high- 
way being  the  imposition  of  an  additional  harden  upon,  and  a 
taking  of  the  property  of,  the  owner  of  the  fee,  within  the 
meaning  of  the  constitutional  provision  which  forbids  such 
taking  without  compensation ;  the  highway  being  appropri- 
ated for  a  new  use,  inconsistent  with  its  use  as  a  street,  com- 
pensation must  be  made  to  the  owner  of  the  fee.  The  present 
case,  irrespective  of  the  claims  of  private  owners,  presents  the 
question  whether,  independently  of  municipal  consent,  the 
legislative  grant  is  valid ;  in  respect  to  which  we  insist  as  fol- 
lows— assuming  the  fee  to  be  in  the  corporation :  3.  The  act 
in  question  is  invalid  upon  the  interpretation  claimed  by  the 
defendants,  inasmuch  as  it  makes  no  provision  for  compensa- 
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tion  to  the  corporation  of  the  dty  of  New  York,  as  the  owners 
of  the  fee  of  the  streets  in  trust  for  the  citizens^  and,  on 
the  contrary,  by  its  terms,  compels  their  consent  to  the  ap* 
propriation  of  the  streets  for  a  new  and  exclusive  use  by  the 
defendants,  without  compensation.  (1.)  In  respect  to  all 
the  streets  mentioned  in  the  act,  the  fee  is  either  in  the  prop- 
erty owners  on  each  side,  subject  to  the  public  easement  or 
right  of  way,  or  it  is  in  the  corporation.  (2.)  If  the  fee  is  in 
the  corporation,  as  here  assumed,  it  is  so  by  virtue  of  the 
provisions  of  the  statutes  of  1807  and  1813,  relating  to  the 
opening  of  streets.  {Soff.  Treatiaej  2Q9.)  These  provisions 
are  as  follows :  Chapter  115  of  the  laws  of  1807,  §  9,  pro- 
vides that  upon  confirmation  of  the  report  of  the  commis- 
sioners for  opening  any  street,  '^the  mayor^  aldermen  and 
commonalty  of  the  city  of  New  York  shall  become  and  be 
seised  in  fee  of  all  the  lands  in  the  said  report  mentioned 
that  shall  be  required  for  the  purposes  of  streets,  and  may 
take  possession  of  the  same  or  any  part  or  parts  thereof;  ur 
TBUST,  nevertheless,  that  the  sc^me  be  appropriated  and  kept 
open  for  a  part  of  a  public  street,  avenue,  place  or  square, 
forever,  in  like  manner  as  the  other  public  streets,  avenues, 
squares  and  places  in  said  city  are,  and  of  right  ought  to  be.'' 
The  law  of  1813  contains  the  same  provision.  (2  R.  L.  of  1813,  , 
cA.  86,  §  178.)  And  by  §  192  of  the  last  mentioned  chapter 
it  is  enacted,  that  ^'  all  the  estate,  right,  title,  interest,  claim 
and  demand,  whatsoever,  of  the  people  of  this  state,  of,  in  and 
to  all  lands  at  any  time  heretofore  left  for  streets  or  highways 
in  the  city  of  New  York,  by  any  person  or  persons  whom- 
soever, shall  be  and  hereby  is  vested  in  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  and  their 
successors,  for  the  use  of  streets  and  highways"  (3.)  The 
estate  thus  vested  in  the  corporation  is  a  trust  kstate. 
It  is  not  a  mtmicipal  trusty  but  a  private  trusty  so  that  in 
respect  to  the  estate  vested  in  them,  and  any  disposition  they 
may  make  of  it,  the  corporation  are  clothed  with  like  powers, 
and  subject  to  like  duties  and  responsibilities,  as  any  private 
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trustee.  (Milhau  y.  Sharp,  15  Barb.  193.  Thetoin  v.  Lewxa^ 
4  Mylne  d  Or.  249.  Bailey  v.  The  Mayor  dc.y  3  HiUy  531. 
Lawrence  v.  The  Mayor  cfec,  2  Barb.  577.  Agar  v.  JBe- 
jrew^  Ganal  Co.,  Coop.  Eng.  C.  77.)  (4.)  The  taking  of  the 
soil  of  the  streets  for  the  proposed  rail  road  would  be  a  tak- 
ing for  a  new  and  inconsistent  use,  for  which  compensation 
must  be  made  to^  or  consent  obtained  from,  the  owner  of  the 
fee.  (5.)  No  such  consent  has  ever  been  given  by  the  cor- 
poration. If  attempted  to  be  given  without  adequate  com- 
pensation, it  would  be  a  gross  and  flagrant  breach  of  trust, 
the  franchise  for  the  new  use  being  of  great  value,  as  is 
abundantly  proved  by  the  persistent  efforts  of  the  defendants, 
during  eight  years,  to  procure  and  control  it,  by  the  compe- 
tition in  the  legislature  for  the  grant,  by  the  offers  of  com- 
pensation by  wealthy  citizens,  and  by  the  known  travel  and 
traffic  on  the  route  proposed.  (6.)  No  compensation  to  the 
corporation,  as  owners  of  the  fee  in  trust,  is  provided  by  the 
act,  according  to  the  defendant's  interpretation  of  it.  The 
use  of  the  streets  and  avenues  for  the  purposes  of  the  rail 
road,  is,  by  the  terms  of  section  3,  to  be  ^^  considered  a  pub-- 
lie  uaty  consistent  with  the  uses  for  which  the  mayor  and 
aldermen  hold  the  said  streets  and  avenues.''  And  by  sec.  4 
the  corporate  authorities,  in  all  departments,  and  of  all 
grades,  are  required  to  promote  the  construction  and  protect 
the  operation  of  the  rail  road.  (7.)  The  grant,  if  it  had 
been  made  by  the  common  council,  would  have  been  void,  as 
a  breach  of  the  trust  upon  which  it  holds  the  streets.  The 
worst  features  of  a  monopoly  are  stamped  upon  this  grant, 
It  is  a  grant  to  private  individuals  and  their  assigns,  without 
corporate  existence,  restraints  or  liabilities.  It  is  perpetual, 
and  without  the  usual  safi^ards  of  forfeiture  for  misuser  or 
nonuser.  No  right  is  reserved  to  amend,  alter  or  repeal,  and 
none  is  implied.  Bights  acquired  under  it,  as  soon  as  vested, 
will  be  irrevocable.  (Chitty  on  Prerog.  132,  ch.  8.  3  Kent's 
Com.  458.  Fletcher  v,  PecJfc,  6  Cranch,  87.  Charles  River 
Bridge  case,  7  Pick.  507.     Gregory  v.  Shelby  College,  8 
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Met.  Ky.  JS.  589.)  The  license  fee  is  fixed  at  the  rates  now 
paid  on  other  roads,  and  cannot  be  increased  hereafter.  The 
track  is  made  a  part  of  the  public  street,  thereby  imposing  on 
;th6  municipal  authorities  the  duty  and'  expense  of  keeping  it 
in  repair.  It  is  an  absolute,  unqualified,  unconditional  sur- 
render of  the  street,  pro  tanto^  to  the  defendants.  It  could 
not  be  upheld  if  made  by  the  corporation.  {Davis  v.  The 
Mayor  dtcy  4  Kern.  506.)  (8.)  The  corporation,  as  owners 
of  the  fee  of  the  streets,  in  trust,  could  not  permit  their  use 
for  such  purposes,  without  compensation,  except  by  an  abuse 
of  its  trust  powers.  The  legislature  cannot  coerce  the  sur- 
render by  the  trustee,  of  the  trust  property.  The  provisions 
of  the  law  requiring  acquiescence  on  the  part  of  the  trustee, 
to  the  diversion  of  the  trust  estate,  are  nugatory.  4  The 
act  is  invalid,  inasmuch  as  it  makes  no  provision  for  com- 
pensation to  the  corporation  of  the  city  of  New  York,  as 
trustees  of  the  fee  for  the  franchise  granted  by  the  act ;  such 
franchise  being  the  property  of  the  corporation,  and  creating 
a  new  easement,  or  exclusive  right  of  way  in  the  streets. 
(1.)  Irrespective  of  the  question  whether  the  rail  road  is  a 
new  and  inconsistent  use  of  the  street,  the  grant  to  these  de- 
fendants of  the  exclusive  right  of  carrying  passengers  by  rail 
road  on  these  streets,  for  profit,  is  a  franchise.  (Beekman 
V.  The  Saratoga  and  Sch.  JR.  E.  Co.j  3  Paige^  75.  Davis  v^ 
The  Mayor  dtc,  4  Kern.  523,  per  Denio,  C.  J.)  "  The  right 
granted  to  these  associates  would  be  the  very  definition  of  a 
franchise."  (See  also  The  People  v.  Utica  Ins.  Co.,  15  John. 
358  ;  Charles  River  Bridge  v.  Warren  Bridge^  11  Pet.  639 ; 
3  Kent's  Com.  458 ;  2  Black.  Com.  37 ;  Chapman  v.  Alb. 
and  Sch.  R.  R.  Co.,  10  Barb.  360  ;  2  Eilliardy  Real  Prop- 
erty,  45-47.)  (2.)  The  fee  of  the  soil  of  the  streets  being  in 
the  corporation  in  trust  for  streets  &c.,  the  public  easement 
and  right  of  way,  of  which  the  corporation  are  the  trustees 
and  custodians,  cannot  be  abridged  by  carving  out  of  that 
easement  a  franchise  to  be  enjoyed  by  private  persons,  even 
though  for  public  use,  without  full  compensation.     The  right 
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of  eminent  domain  does  not  imply  a  right  in  the  sovereign 
power  to  take  the  property  of  one  citizen  and  transfer  it  to 
another,  even  for  a  fuU  comj>€n8ationy  unless  the  public  in* 
terest  is  to  be  so  promoted  as  to  render  such  taking  neces- 
sary. Even  then,  only  so  much  as  is  absolutely  necessary 
for  the  public  use  can  be  granted ;  the  residue  remaining  in 
the  owner.  {Beekman  v.  Sar.  and  Sch.  R,  R,  Co.^  3  Paiges 
75,  per  Walworth,  Oh.  Varick  v.  Smithy  5  id.  137.  2  Kenfs 
Com.  410.  Embury  v.  Conner^  3  Comet  511.  Heyward  v. 
The  Mayor  <fec.,  3  Seld.  314)  If  the  legislature  determ- 
ine that  such  taking  is  necessary,  they  can  only  authorize  it 
upon  full  compensation  to  the  owner  of  the  property  affected, 
whatever  may  be  the  character  of  that  property.  A  vested 
easement,  right  of  way,  or  right  to  the  use  of  a  water-course, 
is  property,  within  the  meaning  of  the  constitution,  as  much 
as  land,  and  cannot  be  interfered  with  by  the  exercise  of  the 
right  of  eminent  domain,  except  for  full  compensation.  (See 
cases  supra,  third  point,  sub.  1 ;  Gardner  v.  Newburgh,  2 
John.  Ch.  162.)  It  follows  that  no  exclusive  franchise,  for 
the  benefit  of  private  individuals,  can  be  granted  out  of  a 
public  street  without  compensating  the  owner  for  the  abridge- 
ment of  the  free  right  of  way  before  enjoyed.  (3.)  The  grant 
cannot  be  construed  as  a  resumption  by  the  people  of  a  right 
of  way  which  belongs  to  all  the  inhabitants  of  the  state,  and 
which  can  be  conferred  by  the  legislature  as  a  gratuity.  The 
aqt  of  1813  (2  R.  L.  1813,  ch.  86,  §§  178, 192)  yests  the  title 
of  the  state  in  the  corporation  in  trust,  and  the  whole  legis- 
lation of  the  state  shows  that  whenever  a  street  or  highway 
was  intended  to  be  given  up  to,  or  allowed  to  be  used  for  any 
analogous  purpose  qua^i  public  in  its  character,  compensa- 
tion must  be  made,  or  the  consent  of  the  owner  of  the  soil 
first  obtained.  (  Webster's  ed.  of  Laws,  vol.  3,  pp.  70,  67, 
317,  390.  Laws  of  1819,  p.  151 ;  1820,  p.  114 ;  1825,  pp. 
86,  89 ;  1835,  p,  275 ;  1848,  p.  51,  §  18.  Turnpike  Act  of 
1807,  1  R.  L.  231.  Plank  Road  Act,  1  R.  S,  4th  ed.  1095.) 
The  streets  appropriated  by  the  grant  have  been  opened, 
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graded  and  rendered  available  for  the  reception  of  rails,  at 
the  expense  of  the  corporation  representing  the  citizens  and 
tax  payers,  who  should  be  compensated,  through  the  corpo- 
ration as  their  trustees,  upon  the  taking  of  the  road-bed  by 
the  grantees.  To  give  it  to  them  without  compensation  is  a 
flagrant  injustice,  and  a  palpable  violation  of  the  constitu- 
tion«  (4.)  The  legislature,  by  express  provision  in  the  city 
charter,  have  provided  for  the  lease  and  sale  at  public  auc- 
tion, to  the  highest  bidder,  of  certain  franchises  similar  in 
description  to  that  sought  to  be  conferred  on  the  defendants. 
(See  Laws  of  1853,  jp.  411,  §  7 ;  City  Charter  of  1857,  Laws 
of  1857,  p.  874.)  And  by  the  act  of  April  14,  1854,  relating 
to  the  construction  of  rail  roads  in  cities,  repealed  in  1860, 
to  make  room  for  the  grants  now  in  question,  this  identical 
franchise  was  directed  to  be  sold  by  the  common  council, 
upon  public  notice  inviting  proposals,  &c.  {See  Laws  of 
1854,  p.  323,  §  2.)  (5.)  Abundant  evidence  of  the  actual 
value  of  the  franchise  is  before  the  court  It  can  be  made  a 
source  of  revenue  to  the  city,  either  by  sale  or  lease.  (6.)  The 
cases  relied  upon  by  the  defendants  in  support  of  the  exer- 
cise of  the  right  of  eminent  domain,  in  authorizing  rail  roads 
in  streets,  do  not  apply,  inasmuch  as  all  these  were  either 
cases  in  which  the  right  was  questioned  by  private  owners 
who  failed  to  show  any  title  to  the  streets ;  or  cases  in  which 
a  valid  assent  had  been  given  by  the  corporation ;  or  cases 
which  have  been  overruled  by  subsequent  decisions.  (Lex^ 
ington  and  Ohio  Rail  Road  v.  Applegate,  8  Dana^  289. 
Hamilton  v.  N.  Y,  and  Harlem  R.  R.  Co.y  9  Paige^  171. 
Drake  v.  Hudson  River  R.  R.  Co.y  7  Barb.  624.  Plant  v. 
Long  Island  R.  R,  Co.,  10  id.  26.  Adam^  v.  The  Saratoga 
dc.  R.  R.  Co.,11  id.  414.  Milhau  v.  Sharp,  15  id.  193 ;  S.  O. 
17  id.  435.  Chapman  v.  Alb.  and  Sch'y  R,  R.  Co.,  10  id. 
360.  Williams  v.  N.  Y.  Central  R.  R.  Co.,  16  N.  Y.  Rqp.  97.) 
5.  The  act  is  invalid,  inasmuch  as  it  makes  no  provision  for 
compensation  to  the  private  plaintiffs,  and  other  owners  of 
the  soil  of  the  streets  through  which  the  proposed  rail  road 
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is  to  pass.  (Const,  art.  1,  §§  6,  7.)  (1.)  The  fee  of  the  land 
in  the  streets  is  in  the  owners  of  the  real  property  on  each 
side  ad  medium  filum  vice,  subject  only  to  the  easement  or 
right  of  way  in  the  public  as  it  now  exists.  (3  Kent^s  Com. 
433.  Lade  v.  Shepherd,  2  Strange,  1004.  Chester  v.  AU 
her,  1  Burr.  133,  145.  Cortelyou  v.  Van  Brandt,  2  John, 
357.  Jackson  v.  Hathaway,  15  id.  447.  Whitbeck  v.  Cook, 
Id.  483.  Livingston  v.  The  Mayor,  8  Wend.  85, 107.  Wy-  . 
man  v.  The  Mayor,  11  id.  487,  502.  Oidney  v.  Eari,  12  trf. 
98.  Hooker  Y.Uticadhc.Turnp.  Co.,  Id.  371, 373.  John  and 
Cherry  streets,  19  id.  659,  675.  Willoughhy  v.  Je«*«,  20 
*rf.  96.  Trustees  Fresh.  Ch.  v.  -4tt6ttrn  and  Boch.  B.  B.  Co., 
3  Hill,  567.  Mohawk  Bridge  Co.  v.  Utica  and  Schen.  B. 
B.  Co.,  6  Paige,  562.  Adams  v.  ;^ar.  and  Wash.  B.  B.  Co., 
11  Barb.  414.  Pcr%  v.  Chandler,  6  ifaM.  A  458.  JTiYi- 
iams  V.  ^.  F.  Cen^ra^  B.  B.  Co.,  16  ^.  T.  Bep.  97.)  The 
law  presumes  the  fee  to  be  in  the  owners  of  the  adjoining 
lands,  and  the  burden  is  on  the  defendants  of  showing  that  it 
is  not  in  them.  (2.)  The  statutes  authorizing  the  opening 
of  streets  do  not  confer  any  absolute  title  upon  the  corpora- 
tion, except  in  trust,  so  long  as  the  streets  are  kept  open. 
Upon  the  closing  of  any  street  named  in  the  complaint,  the 
land  would  revert  to  the  original  owner.  (Albany  street,  11 
Wend.  159.  Cherry  street, 19  id.  659.  Hey  ward  y.  The  May- 
or,  3  Seld.  317.  Embury  v.  Conner,  3  Comst.  fill.)  The 
original  taking  of  the  land  for  a  public  street  was  compulso- 
ry, and  by  operation  of  the  statute  which  vested  in  the  corpo- 
ration only  a  trust  estate  for  a  particular  use,  and  was  silent 
as  to  the  residue.  By  implication  of  law  the  residue  resulted 
in  favor  of  the  original  owner,  and  as  to  this  residue  the  cor- 
poration hold  the  land  in  trust  for  the  original  owners,  they 
not  having  parted  with  the  title.  (1  Fonb.  Eq.  439.  2  id. 
132.  1  Lomaa/s  Dig.  200.  4  Kenfs  Com.  306.  1  Cruise's 
Dig.  399,  tit.  11,  ch.  4,  §§  20,  32,  34.  2  Sanders'  Uses,  79. 
1  id.  97,  133,  140.)  The  legislature  had  no  power  to  direct 
the  taking  for  streets  of  more  land  than  was  required  for  the 
Vol.  XXXVII.  24 
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public  use.  (Matter  of  Albany  street,  11  Wend.  159.  John 
and  Cherry  streets,  19  id,  667.)  They  had  the  power  to  de- 
termine^ in  respect  to  the  land  thus  required,  what  estate  or 
quantity  of  interest  should  be  taken,  whether  an  estate  abso- 
lute in  fee,  or  a  qualified  estate.  (Heyward  v.  The  Mayor, 
3  Sdd.  314,  325.)  And  in  the  exercise  of  this  power  they 
have  carefully  abstained  from  giving  an  absolute  fee.  The 
corporation  take  only  an  estate  in  trust,  and  the  estate  of  the 
original  own^s  is  not  divested.  The  legal  fee  is  in  the  cor- 
poration, but  the  legislature  have  qualified  the  estate  by  ex- 
press terms,  as  it  was  in  their  power  to  do.  6.  Even  if  the 
fee  of  the  soil  is  not  in  the  plaintiffs,  they  have  a  special  prop- 
erty in  the  streets  upon  which  their  real  estate  is  situated,  in 
their  easement  or  right  of  way  therein,  which,  cannot  be  in- 
terfered with  without  compensation.  7.  If  no  provision  is 
made  by  the  act,  for  compensation  to  the  corporation  as  trus- 
tees, or  to  the  private  owners,  the  plaintiffs  are  entitled  to 
the  injunction  sought  against  the  defendants  The  Mayor,  Al- 
dermen and  Commonalty,  as  well  as  against  the  grantees  in 
the  act  As  to  the  grantees,  see  cases  supra,  under  second 
point.  As  to  the  corporation :  (1.)  The  consent  of  the  cor- 
poration, as  to  the  legal  owners  of  the  fee  in  trust,  to  the 
taking  of  the  streets  without  compensation,  would  be  abroach 
of  trust,  and  would  work  irreparable  injury,  which  can  only 
be  prevented  by  injunction.     The  plaintiffs,  as  cestuis  que 

'  trust,  have  a  right  to  this  relief.  (Lawrence  v.  The  Mayor, 
2  Sarb.  577.  Bailey  v.  Tlie  Mayor  dc,  3  Hill,  631.) 
(2.)  As  the  rail  road  sought  to  be  restrained  being  unauthor- 
ized, will  be  a  nuisance,  the  attorney  general,  as  representing 
the  people,  may  obtain  an  injunction  to  prevent  its  being 
made.  (Davis  v  The  Mayor  dtc,,  4  Kern,  526.)  (3.)  The 
act  requiring  such  consent  to  be  given,  it  is  to  be  presumed 
that  it  will  be  given,  unless  restrained  by  injunction;  and 
the  corporation  are  expressly  prohibited  from  refusing  it  and 
from  taking  any  adverse  action.     (4.)  The  history  of  muni- 

,   cipal  action,  with  reference  to  grants  of  this  description,  dur- 


NEW  YORK-JULY,  1862.  37I 


The  People  v.  Kerr. 


ing  the  past  eight  years^.  and  in  reference  to  all  grants  of  firan- 
chiseSy  shows  the  necessity  of  judicial  interposition.  (5.)  The 
act  being  invalid  for  the  reasons  above  stated,  the  court 
should  restrain  action  under  it,  even  though  not  immediately 
threatened,  in  order  that  public  and  private  rights  of  such 
great  value  may  not  be  imperiled.  (6.)  No  injury  or  injus- 
tice will  be  done  by  restraining  action  under  an  invalid  law. 
(7.)  No  interference  with  the  legislative  powers  of  the  com- 
mon council  is  sought ;  as  the  giving  of  the  required  consent 
is  not  necessarily  a  legislative  act.  (The  People  v.  Sturte- 
vantj  5  Seld.  263,  per  Johnson,  J.)  8.  The  act  is  invalid 
inasmuch  as  it  was  not  passed  by  the  vote  required  for  bills 
appropriating  public  property  to  public  purposes.  (Const, 
art,  1,  §  9.)  The  act,  though  in  one  sense  appropriating 
private  property  to  a  public  use,  is  yet,  in  respect  to  the  pri- 
vate franchises  sought  to  be  conferred  on  the  grantees  by  the 
surrender  to  them  of  a  portion  of  the  public  easement  of  the 
entire  people,  in  the  streets,  an  appropriation  of  public  prop- 
erty for  a  private  purpose. 

IV.  The  grant  attempted  to  be  made  by  the  act  derives  no 
support  from  any  considerations  of  public  advantage.  It  can 
be  sustained  only  on  the  theory  of  absolute  legislative  author- 
ity. The  propriety  and  necessity  of  increased  rail  road  ac- 
commodations, under  proper  restrictions,  may  be  conceded. 
But  this  supposed  demand  is  not  so  urgent  as  to  justify  the 
invasion  of  private  rights,  and  the  sacrifice  of  public  interests 
threatened  by  the  defendants  under  color  of  this  grant. 

Becoki).  As  to  the  appeal  from  the  order  allowing  the  de- 
murrer to  the  complaint. 

I.  It  is  a  general  rule  that  all  persons  having  an  interest 
in  the  subject  matter  of  the  litigation,  or  in  any  way  affected 
by  it,  must  be  made  parties — even  though  no  relief  can  be 
had  against  them.  (Code,  §  118.  1  Dan.  Ch,  Pr.  by  Per- 
kins,  240.) 

II.  So,  all  must  be  made  parties  who  are  interested  in  the 
fund  or  property  in  litigation,  and  especially  those  who  hold 
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the  I^al  title  to  it ;  and  this  rule  requires  the  trustees  of  the 
fund  or  property  to  be  made  parties,  in  all  cases,  without  ex* 
oeption,  although  they  are  nominal  trustees  only.  (1  Dan, 
Ch.  Fr.  241,  242, 293,  294,  295.) 

III,  Here  the  city  is  owner  of  a  qualified  fee  in  the  prop- 
erty in  litigation,  holding  that  fee  in  trust ;  and  as  such  it  is 
a  necessary  party  to  the  suit,  as  owner,  as  well  as  trustee  ; 
and  because  the  judgment  must  determine  the  extent  and 
character  of  its  interest  in  the  streets,  the  nature  of  its  own- 
ership, and  its  rights  and  duties  as  trustee ;  and  whether  it 
can  lawfully  permit  the  railway  to  be  laid  in  the  streets,  and 
be  operated  in  perpetuity.  For  "although  the  trustees  may 
have  no  active  duty  to  discharge,  in  the  management  of  the 
trust  estate,  and  although  the  question  at  issue  in  the  cause 
is  to  be  fought  principally  by  the  cestuis  que  trusty  the  trus- 
tees must,  notwithstanding,  be  brought  before  the  court  as 
co-defendants,  in  respect  of  the  legal  estate  vested  in  them, 
and  a  suit  against  the  cestuis  que  trust  only,  will  be  defective." 
(Hill  on  Trustees,  marg.  paging  545  ;  Id,  Whart.  ed,  797) 

IV.  The  plaintiflFs  claim  to  be  cestuis  que  trust  of  the  city, 
under  the  trust,  as  well  as  owner  of  the  ultimate  fee  in  the 
land  in  front  of  their  lots  forming  the  bed  of  the  streets,  as 
set  forth  in  the  complaint,  so  far  as  their  lands,  or  the  lands 
of  those  under  whom  they  claim,  were  conveyed  to  or  taken 
by  the  city  for  streets,  when  the  user  for  the  purposes  of 
streets  shall  cease ;  and  as  such,  claim  a  right  to  prevent 
their  appropriation  of  the  streets  by  the  city,  or  by  the  legis- 
lature, without  compensation,  to  a  new  use.  In  order  to  the 
proper  determination  of  this  question,  the  city,  as  trustee,  is 
a  necessary  party ;  not  only  as  holding  the  legal  estate,  but 
as  trustee,  charged  with  the  duty  of  seeing  that  the  streets 
are  not  appropriated  to  such  new  use ;  and  in  order  also  that 
the  judgment  may  be  binding  upon  it,  when  made.  That  it 
is  a  new  use  has  been  decided  by  the  court  of  appeals.  {Da-- 
vis  V.  The  Mayor  dtc.y  4  Kern,  614  Williams  v.  N.  Y. 
Central  B.  B.  Co,,  16  N.  7.  Bep.  97.) 
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V.  So  the  defendants  claim  the  right  to  appropriate  the 
streets  to  the  use  of  the  railway,  under  the  act  of  the  legis- 
lature, and  by  force  of  the  act,  to  compel  the  city  to  assent 
to  such  use,  and  to  hold  the  streets  as  trustees  for  such  use, 
in  addition  to  the  use  already  imposed  upon  them ;  and  in 
order  to  a  proper  and  final  determination  of  the  question 
whether  such  a  right  is  conferred  by  the  act,  the  trustees,  as 
holders  of  the  fee,  and  of  the  trust,  are  also  necessary  parties. 

VI.  The  last  two  points  do  not  depend  at  aU  upon  the 
questions,  first^  whether  the  city  is  willing  or  can  be  com- 
peUed  to  consent  to  such  use ;  or,  secondly,  whether  it  could 
be  restrained  from  giving  such  consent ;  or,  thirdly,  whether 
it  would  be  entitled  to  compensation  for  giving  it.  For  none 
of  these  questions  can  be  litigated  without  its  presence  as  a 
party,  and  as  all  the  other  parties  claim,  in  effect,  to  be  cea^ 
tuts  que  trust,  and  the  dispute  is  as  to  the  character  and  ex- 
tent of  the  trust,  as  trustee  it  is  a  necessary  party  to  the  suit. 

VII.  But  the  people  of  the  state  as  a  party,  bringing  the 
suit  with  the  private  plaintiffs,  as  they  may  do,  seek,  with 
them,  to  restrain  the  creation  of  a  nuisance  in  a  public  high- 
way ;  and  as  this  highway  is  held  by  the  city  in  trust,  the 
right  to  establish  or  maintain  a  nuisance  in  it  can  only  be 
finally  determined  by  having  such  trustee  a  party  to  the  suit. 
1.  The  attorney  general,  as  representing  the  people,  may 
always  sue  to  restrain  such  a  nuisance.  2.  So  may  the  pri-p 
vate  plaintiffs,  though  they  have  no  interest  in  the  street  as 
owners,  but  simply  because  the  lots  front  on-  the  highway. 
{DooUttle  V.  Supervisors  of  Broome  County,  18  N,  T.  Bep. 
163,  per  Denio,  J,)  3.  The  party  holding  the  legal  title, 
and  the  trust  which  the  nuisance  will  necessarily  affect,  must 
be  a  party.     {Cases  under  id  point,  supra,) 

VIII.  This  court,  at  special  term,  having  decided  that  the 
action  could  be  maintained,  chiefly  on  the  ground  that  the  act 
of  the  legislature  was  unconstitutional,  as  it  did  not  provide 
for  compensation  to  the  city  as  trustees,  and  that  the  railway 
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would  be  a  nuisance,  as  it  was  unauthorized ;  and  that  the 
plaintiflb  private  owners  of  the  lands  abutting  on  the  streets 
to  be  occupied  by  the  proposed  rail  road,  may  complain  of 
the  construction  thereof,  because  it  will  be  especially  injuri- 
ous to  them,  the  city  was  a  necessary  party ;  for  unless  the 
party  to  whom  the  compensation  was  payable  was  before  the 
court,  no  final  or  binding  judgment  could  be  given.  The 
order  allowing  the  demurrer  should  therefore  be  reversed. 

Henry  H.  Anderson,  for  the  mayor  &c.  of  the  city  of  New 
York.  I.  If  any  one  has  a  right  to  authorize  a  rail  road  in 
the  streets  of  the  city,  it  is  the  corporation,  and  not  the  state. 
The  right  to  run  a  city  rail  road  is  a  franchise,  and  the  right 
to  dispose  thereof  is  vested  in  the  corporation,  by  its  char- 
ters. (Montgomerie  charter  and  preamble  ;  Davies' Laws, 
pp.  163,  164;  §  16,  jp.  177;  §  40,  pp.  196,  197;  Act  of 
1732 ;  Davies'  Laws,  p.  198  •;  Const,  of  1777,  §  36.)  1.  All 
the  "  estate,  right,  title,  interest,  claim  and  demand,  what- 
soever, which  the  people  of  the  state  ever  had,  of,  in  and  to, 
all  lands,  at  any  time  left  for  streets  or  highways  in  the  city 
of  New  York,  is  vested  in  the  mayor,  aldermen  and  common- 
alty." (Dongan  charter,  §§  2,  39 ;  Davies'  Laws,  pp.  149, 
196 ;  Act  of  1691,  1  Smith  &  Liv.  p.  12 ;  Act  of  April  16, 
1787,  1  GreenL  444;  Act  of  March  17, 1793,  3  id.  52;,  Act 
of  1813,  Davies'  Laws,  544,  §  192.)  2.  The  state  has  no 
direct  interest  in,  nor  control  over,  the  streets  of  the  city ; 
nor  has  the  state  any  right  to  interfere  with  the  franchises  of 
the  corporation,  nor  to  attempt  to  override  the  action  of  the 
•  conmion  council  in  respect  thereof,  while  such  action  does 
not  transgress  the  provisions  of  the  charters  of  the  corpora- 
tion. 3.  The  mayor,  aldermen  and  commonalty  are  seised  in 
fee  of  all  lands  taken  by  proceedings  in  the  supreme  court, 
under  the  act  of  1813.  (Act  of  1813,  §  178,  Davies'  Laws, 
p.  17.) 

II.  No  cause  for  an  injunction,  nor  cause  of  action,  against 
the  corporation,  has  been  shown.     1.  It  does  not  appear  that 
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the  corporation  is  either  "  doing  or  about  to  do,"  or  procuring 
or  sufifering  any  act  to  be  done,  in  violation  of  the  plaintiffs' 
rights,  respecting  the  subject  of  the  action.  (Code^  §  219.) 
2.  The  cause  for  an  injunction  against  the  corporation,  alleged 
in  the  complaint,  is,  that  the  plaintiffs  are  apprehensive  that 
the  corporation  may  possibly,  at  some  time,  do  something. 
There  is  not  even  an  averment  that  the  corporation  has  any 
intention  to  act  adversely  to  the  rights  claimed  by  the  plain-* 
tiffs.  But  such  averment,  though  much  stronger  than  the 
one  made,  would  not  show  a  cause  of  action.  ( Van  Ness 
V.  Hamilton,  19  John.  372.  People  v.  Manhattan  Co.,  9 
Wend,  351.) 

III.  The  court  has  no  power  to  restrain  legislative  action, 
by  injunction.  1.  The  adoption  of  a  resolution  by  the  com- 
mon council  is  a  legislative  act,  by  a  legislative  body.  (Char" 
ter  of  1857,  §  2.  Laws  of  1857,  p.  874.)  2.  If  a  resolution 
is  adopted  which  is  invalid,  action  under  it  may  be  restrained. 
Until  the  adoption  of  the  resolution,  a  suit  to  restrain  is 
premature.  The  passage  of  a  resolution  works  no  injury, 
and  a  resolution  may  never  be  passed.  {Suffem  v.  The  May- 
or dtc.  of  N.  T.  Aug.  1,  1860.  People  ex  rel.  Lynch  v.  The 
Aldermen,  11  Abb.  289.) 

IV.  The  trust  in  the  corporation,  in  respect  to  the  use  of 
streets,  is  a  public  and  not  a  private  trust.  That  class  of 
plaintiffs  who  are  private  individuals  cannot,  therefore,  main- 
tain an  action  against  the  corporation,  in  respect  to  the  use 
of  the  streets.  {Doolittle  v.  Supervisors  of  Broome,  18 
N.  T.,  Rep.  157.  Roosevelt  v.  Draper,  7  Abb,  108.  War- 
wick V.  The  Mayor  &c.  of  N.  7.,  28  Barb.  210.  Hale  v. 
Cushman,  6  Met.  425.)  The  relief  sought  must  be  such  that 
it  could  be  granted  to  all  the  plaintiffs,  or  there  is  a  defect  of 
parties.  (Brownson  v.  Gifford,  8  How.  Pr.  389.  Leavitt 
V.  Fisher,  4  Duer,  22,  33.  People  v.  The  Mayor  dtc.  of 
N.  Y.,  28  Barb.  240.) 
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0,  (yCowor^  for  the  defendants  Kerr  and  others. 
First,  General  propositions. 

1.  Boads,  in  other  civilized  nations  than  England,  were 
generally  formed  by  public  authority,  and  belonged  to  the 
atate.  {Argt.  in  Ninth  Av.  R.  E.  caae^  43.  Hoff.  Tr.  App. 
note,  p.  47.)  2.  In  England  roads  were  generally  formed  by 
individuals  over  their  own  lands,  the  use  being  dedicated  to 
tibe  public,  and  the  fee  remaining  in  the  adjacent  proprietor. 
(Argt.  p.  46,)  This  system  of  mere  dedication  has  been  ex- 
tensivdy  practiced  in  this  country.  Whether  the  fee  remained 
in  the  original  dedicator  or  passed  to  the  purchaser  of  lots 
from  him,  has  been  in  each  case  a  question  of  fact  on  the 
construction  of  the  deeds.  (Hammond  v.  McLachlan,  1 
Samd.  S.  G.  Rep,  337.  Livingston  v.  The  Mayor  dtc.y  8 
Wend.  85.)  3.  Country  roads,  in  this  state,  and  in  most  if 
not  all  the  states,  are  laid  out  under  highway  acts,  as  they 
are  called,  which  condemn  to  public  use  nothing  but  the  use. 
They  leave  the  fee  in  the  owner,  and  in  every  such  case  the 
puUic  has  only  an  easement.  The  compensation  allowed  to 
the  owners  is  a  tax  on  the  town  in  which  the  road  lies. 
(Argt.  pp.  40,  46.  2  R.  8.  p.  399,  §§  93,  94,  5th  ed.  Brad- 
fords  Law,  p.  48,  [1690.]  Valentine's  Manual,  1860, 
p.  568.)  4l  City  roads  or  streets  in  New  York  and  other 
cities  are  formed  in  the  same  way,  except  that  the  practice  is 
to  take  the  fee  absolutely.  (Argt.  40.)  5.  The  levying  of 
tkese  assessments  for  compensation  on  the  vicinage,  whether 
on  a  town,  <»r  in  the  country,  or  on  a  specially  selected  dis- 
trict created  for  this  express  purpose,  as  in  the  cities,  is  a 
valid  and  constitutional  exercise  of  the  taxing  power.  (Peo- 
ple V.  Mayor  of  Brooklyn,  4  Comst.  425, 430.)  6.  Although 
the  constitution  impliedly  forbids  the  taking  of  private  prop- 
erty except  for  public  use,  even  on  full  compensation,  yet 
this  principle  does  not  require  the  government,  when  taking 
land  for  a  present  purpose  which  must  absorb  the  whole 
present  use,  to  leave  in  the  citizen  from  whom  the  land  is 
taken  the  possibility  of  reverter.    This  is  the  precise  point 


NEW  YORK— JULY,  1862.  877 


The  People  v.  Kerr. 


which  was  made  and  passed  upon  in  Heyward  v.  The  Mayor 
dtc.  o/N.  r.  (3  Seld.  318,  325.)  7.  The  English  common 
law,  which  is  the  original  well-spring  of  our  jurisprudence, 
never  regarded  as  property  any  interest,  even  though  techni- 
cally vested,  subsequent  in  point  of  enjoyment  to  a  prior 
estate  capable  of  lasting  forever.  Sueh  an  interest  was  not 
protected  by  the  unwritten  constitution  of  England,  and  is 
not  protected  by  our  written  constitution.  ^1  B.  L,  of  1813, 
p.  52,  §  1.)  A  mere  possibility  of  reverter,  after  an  estate 
in  fee  on  condition  subsequent,  is  not  property.  (2  Khm, 
133,  138.)  8.  The  right  of  using  a  highway  is  common  to 
aU  the  inhabitants  of  the  state.  This  applies  to  all  high- 
ways, whether  in  towns  or  cities,  whether  called  streets  or 
roads.  9.  A  government  of  these  highways  and  of  their  use 
must  repose  somewhere.  It  is  a  part  of  what  is  commonly 
called  the  police  power,  and  is  vested  in  the  state.  The 
former  controversies  in  the  courts  of  this  district,  which  ter- 
minated adversely  to  the  grantees  of  rail  roads,  all  turned 
upon  the  want  of  power  in  the  city  corporation  to  change  or 
modify  the  existing  highway  law  of  the  state.  (Argt,  p,  109.) 
The  second,  third,  sixth  and  eighth  avenue  rail  roads  had 
their- origin  in  corporation  grants,  and  were  under  prosecu- 
tion when  the  confirmatory  act  of  1854  was  passed.  From 
that  instant  they  remained  undisturbed.  (Laws  of  1854, 
p.  323,  §  3.  Stuyvesant  v.  Pearsall^  15  Barb,  244.)  The 
Ninth  Avenue  rail  road  alone  was  further  pursued;  and  its 
failure  was  owing  to  the  opinion  of  the  general  term  that  it 
did  not  come  within  the  legislative  permission.  (  Wetmore 
V.  Story,  22  Barh,  489,  495.)  The  legislature  allowed  the 
Harlem  Bail  Boad  Company  to  lay  its  rails  and  run  its  cars 
on  the  streets  of  the  city,  and  the  learned  Ch.  Walworth  held 
the  grants  to  be  valid.  (9  Paige,  171.  Bee  Ninth  Av, 
Argt.  p.  75.)  So  the  legislature  allowed  the  like  privilege 
to  the  Hudson  Biver  rail  road,  and  the  general  term  in  this 
district  held  the  grant  to  be  valid.  (7  Bdrh,  524.)  Tho 
general -rail  road  act  allows  rail  roads  throughout  the  state 
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to  be  laid  over  the  streets  of  cities,  with  consent  of  the  city 
authorities.  {Laws  of  1858,  p,  211,  §  28,  sub.  5.)  It  may 
be  considered  as  established  that  a  rail  road  is  a  special  use, 
not  embraced  within  the  notion  of  a  highway,  (16  N.  T. 
Sep.  97 ;)  that  when  not  authorized  by  law,  such  use  of  a 
highway  is  a  public  nuisance,  (4  Kern.  506 ;)  that  when,/or 
want  of  legal  authority,  it  is  thus  a  public  nuisance,  the  ad- 
jacent proprietor  may  be  specially  incommoded,  by  reason 
of  his  proximity,  and  may,  consequently,  maintain  an  action. 
(22  Barb.  490.)  But  it  is  an  indispensable  element  that  the 
act  be  8k  public  nuisance.  The  basis  of  his  action  is  that  he 
sustains  a  special  and  peculiar  inconvenience,  not  common  to 
all  the  inhabitants  of  the  state,  resulting  from  the  public 
indictable  wrong,  i.  e.  the  obstruction  of  a  highway.  (22 
Barb.  489.)  If  this  be  a  correct  synopsis  of  the  adjudica- 
tions, nothing  is  before  the  court  except  the  question  whether 
tfiis  act  is  forbidden  by  the  constitution.  (Art  1,  §  9.)  We 
also  submit,  irrespective  of  all  other  considerations,  that  the 
resolution  in  18  Wend.  77,  is  conclusive  that  the  "  use  "  or 
^^ purpose"  to  which  any  subject  is  applied  when  taken  for  a 
rail  road,  is  ^'public/'  within  the  meaning  of  that  word  in 
the  constitution,  though  taken  by  ^'  a  corporation  or  a  joint 
stock  company"  merely  for  the  accommodation  of  its  own 
passengers  paying  to  it  fare  for  their  transportation. 

Second.  Particular  points  applicable  to  this  case. 

I.  The  state  is  not  vested  with  the  fee  of  any  street  now 
in  question.  1.  The  assertion  of  such  fee,  in  the  complaint, 
is  put  in  issue  by  the  answer,  and  the  evidence  before  the 
court  shows  that  the  fee  is  in  the  corporation  of  New  York. 
(1.)  As  to  old  streets,  (say  part  of  Broadway,)  the  fee  sim- 
ple is  in  the  corporation,  by  the  Montgomerie  charter.  (See 
Ninth  Av.  Argt,  p.  47.)  (2.)  As  to  new  streets,  the/ee  is 
vested  in  the  corporation  by  the  street  acts,  or  private  ces- 
sion, or  by  the  operation  of  both  these  sources  of  title. 
(3.)  But  as  to  the  old  streets  and  the  new,  it  will  be  con- 
tended that  the  title  in  the  corporation  is  charged  with  a 
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trust  '*  that  the  same  be  appropriated  and  kept  open  for  a 
street  forever,  as  public  streets  in  said  city  are  and  of  right 
ought  to  be."  For  the  purposes  of  this  motion  it  is  unneces- 
sary to  dispute  this  position,  or  any  consequence  that  can 
be  legitimately  deduced  from  it. 

II.  The  fee  thus  vested  in  the  city  corporation  is  not  a,  fee 
conditional;  there  is  no  possibility  of  reverter.  No  title  or 
estate  whatever  remains  in  any  private  person.  The  whole 
fee  is  divested  from  the  former  proprietor,  by  the  street  law. 
This  proposition  does  not  deny  the  validity  of  the  alleged 
trust. 

III.  The  trust  thus  vested  in  the  corporation  is  a  public 
and  not  a  private  trust.  The  cestui  qv^  trust  is  the  people. 
This  trust  interest  is  not  property,  in  any  legal  sense  of  that 
term ;  it  is  neither  public  nor  private  property.  The  use  of 
the  street  is  a  common  privilege  of  all  citizens  and  members 
of  the  state  ;  it  is  called  the  jus  publicum.  And,  in  every 
conceivable  respect,  it  is  a  precise  parallel  to  the  right  of 
passage  over  streams,  the  beds  of  which  belong  to  private 
persons.  The  only  concern  which  the  state  has  in  the  jus 
publicum  is  that  same  concern  which  the  state  has  in  all 
common  privileges  of  the  whole  people.  It  is  the  organized 
representative  of  the  people,  and  has  the  supervision  and  reg- 
ulation of  these  common  privileges.  {Gould  v.  Hudson  River 
B.  B,  Co,,  2  Seld.  547. 

IV.  Neither  this  duty  to  supervise  and  regulate  the  com- 
mon privileges  of  the  people,  nor  the  power  of  government 
over  them,  is  part  of  the  "  public  moneys  or  property"  of  the 
state.  Consequently,  §  9  of  art.  1  of  the  constitution  has  no 
application  to  this  case.'  1.  Independently  of  these  larger 
considerations  which  conclusively  repel  the  far-fetched  pre- 
tense that  that  section  has  any  bearing  on  this  controversy, 
its  very  words  forbid  such  a  conclusion.  "  Local"  is  used  in 
opposition  to  "  public."  It  does  not  forbid  the  application 
of  local  propel ty,  i.  e.  the  property  of  a  county,  a  town  or 
city  to  local  purposes,  or  even  to  private  i  urposes.    2.  These 
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who  would  by  judicial /a^  annul  an  act  of  the  legislature,  or 
suspend  its  execution  on  the  ground  of  its  repugnancy  to  the 
constitution^  must  show  a  clear  case  of  conflict.  3.  The  use 
or  purpose  is  public,  not  private.  (Bloodgood  v.  Mohawk 
and  Hudson  River  B.  R,  Go.^  18  Wend,  T7,) 

V.  As  regulator  of  the  public  use  of  the  streets  in  ques- 
tion, representing  the  whole  interest  in  such  use,  the  legisla- 
ture had  full  power  to  permit  the  use  of  parts  of  it,  in  the 
manner  prescribed  by  the  act  in  question. 

YI.  If  it  could  be  pretended  that  there  was  any  private 
right — as  a  j)0S8ibility  of  reverter — in  any  of  the  individual 
plaintiffs,  it  is  not  a  vested  right ;  it  is  not  susceptible  of  any 
present  enjoyment ;  it  is  a  remote  possibility  of  benefit  here- 
after to  accrue,  which  needs  no  such  protection  as  an  injunc- 
tion against  obstructing  the  highway.  (Jerome  v.  RosSy  7 
John.  Oh.  316.) 

VII.  It  is  not  shown,  or  fairly  to  be  apprehended,  that  the 
defendants  will  take  any  property  or  invade  any  private 
right — if  any  exists — without  making  just  compensation, 
first  ascertained  and  duly  made  according  to  law. 

VIII.  The  defendants  show,  for  their  warrant,  an  act  of 
the  legislature.  If  the  court  should  restrain  on  the  ground 
that  there  is  some  private  right  in  some  of  the  individual 
plaintiffe,  which  cannot  be  interfered  with,  except  upon  com- 
pensation first  made,  such  right  must  be  stated  in  the  injunc- 
tion order,  and  the  injunction  must  be,  that  the  grantees 
abstain  from  using  the  street  until  they  procure  to  be  ascer- 
tained and  tendered  a  just  compensation.  The  plaintiffs' 
counsel  cannot,  themselves,  define,  in  intelligible  language, 
the  pretended  private  right. 

• 

W.  M.  EvartSy  for  the  defendants  Kerr  and  others.  I.  The 
whole  success  of  the  parties  adverse  to  the  construction  of 
rail  roads  in  the  streets  of  the  city  of  New  York,  in  the  liti- 
gations prosecuted  to  prevent,  by  injunction  or  otherwise,  the 
laying  or  pinning  of  such  rail  roads,  is  limited  to  these  prop- 
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ositions,  1.  That  a  rail  road  in  public  streets  is  such  an  in- 
temiption^f  the  common  right  of  way  as  makes  its  structure 
a  nuisance,  in  the  absence  of  its  authorization  by  legislative 
act.  2.  That  the  rights  and  powers  and  duties  of  the  corpo- 
ration of  the  city  of  New  York,  in  and  over  the  streets  of  the 
city,  do  not  include  or  protect  a  grant  to  individuals  (or  a 
private  corporation)  of  the  right  or  franchise  of  building  and 
working  a  rail  road  in  the  streets  of  the  city,  but  that  legis- 
lative authority  is  essential  to  support  such  a  grant.  3.  That 
the  abutting  proprietor  suffers  such  a  special  injury  from  the 
nuisance  created  by  the  rail  road,  from  its  interruption  of  the 
common  right  of  way,  as  will  give  him  a  standing  in  court 
for  an  appropriate  private  reniedy  of  prevention  or  redress. 
4.  That  the  Attorney  General  is  the  necessary  party  in  court 
for  the  prosecution  of  the  action  which  rests  upon  the  nui- 
sance created  by  the  rail  road  as  an  interruption  of  the  com- 
mon and  public  right  of  way. 

All  that  part  of  the  controversy  in  the  previous  city  rail 
road  litigations,  which  turned  upon  the  profligacy  or  corrup- 
tion of  the  city  government,  or  any  of  its  departments,  in  the 
actual  or  proposed  grants  of  the  right  or  franchise  involved 
in  those  litigations,  of  course  has  no  application  to  the  general 
subject. 

II.  If  the  act  of  the  legislature  from  which  the  defendants, 
named  as  grantees  therein,  derive  their  right  or  franchise  be 
valid,  its  authority  disposes  of  all  the  jpoints  judicially  de- 
termined adversely  to  the  construction  and  working  of  rail 
roads  in  the  streets  of  the  city.  1.  Authorized  by  the  legis- 
lature, the  quality  of  nuisance  is  no  longer  predicable  of  the 
structure  and  working  so  authorized.  2.  The  public  incon- 
venience, for  which  the  Attorney  General  could  maintain  an 
action,  and  the  special  private  injury,  for  which  the  abutting 
proprietor  could  maintain  an  action,  have  both  fallen  into 
the  predicament  of  damnum  absque  injuria^  and  no  action 
remains  to  either.  3.  The  action  of  the  city  government  in 
permission  or  in  furtherance  of  the  structure  or  working  of 
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the  rail  road,  is  no  longer  open  to  question  as  beyond  its  cor- 
porate powers  or  illegal. 

III.  The  principal  and  preliminary  question,  therefore,  is 
upon  the  validity  of  the  law  itself  It  is  of  no  service  for 
the  plaintiffs,  whether  "  The  People"  &c.  or  the  private  plain- 
tiffs, to  show  how  good  a  case  they  would  have  against  some 
imaginary  parties  in  a  hypothetical  case,  if  there  were  no  such 
law.  It  is  unprofitable  to  the  defendants  to  defend  rights 
independent  of  this  law,  for  they,  the  defendants,  find  their 
whole  right  in  the  law.  1.  The  law  is  valid,  unless  its 
repugnancy  to  the  constitution  be  shown,  or  its  lack  of  au- 
thenticity from  its  not  having  been  passed  according  to  the 
constitutional  requirements  in  respect  of  enactment,  be  shown. 
2.  The  objection  to  the  authority  of  the  act,  in  that  it  failed 
to  receive  the  assent  of  two- thirds  of  the  senators  elected,  de- 
pends for  its  force  wholly  upon  the  question  whether  the  act 
"  appropriates  public  moneys  or  property  for  local  or  private 
purposes."  (Const,  art,  1,  §  9.)  It  seems  impossible  to  say 
that  the  "  People  of  the  state  of  New  York"  have  an  estate 
in  the  land  in  the  streets  of  the  city  of  New  York,  or  that, 
if  they  have,  this  act  appropriates  such  estate  to  either  a  pri- 
vate or  local  purpose.  3.  The  only  allegation  of  invalidity 
of  this  act,  from  repugnancy  to  the  constitution,  is  that  it 
authorizes  the  taking  "  of  private  property  for  public  use, 
without  compensation."  (Const,  art.  1,  §  6.)  The  inhibi- 
tion of  the  constitution  covers  only  the  subject  of  property 
capable  of  being  taken,  and  capable  of  ascertainment  in  value 
as  compensation.  It  does  not  touch  the  case  of  those  "  who, 
although  their  property  is  not  taken,  suffer  indirect  or  conse- 
quential damages."  (Radcliff's  ExWs  v.  Mayor  of  Brook- 
lyn,  4  Comst.  195.)  4.  Neither  the  plaintiffs  "  The  People" 
&c.,  nor  the  private  plaintiffs,  have  the  least  estate  or  prop- 
erty in  the  land  of  the  streets,  which  is  supposed  to  be 
"  taken"  for  the  purposes  intended  by  the  act.  5.  Neither 
the  plaintiffs  "  The  People"  &c.,  nor  the  private  plaintiffs, 
have  the  just  right  to  represent  the  estate  or  property  of  the 
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corporation  of  the  city  in  the  streets,  to  prevent  the  taking 
of  its  property  against  its  consent,  or  without  compensation, 
or  otherwise,  upon  any  of  the  allegations  of  this  complaint  t6 
invoke  the  aid  of  the  court  in  protection  of  the  corporate 
property  of  the  city  for  any  threatened  mischief.  6.  No  ba- 
sis is  shown,  in  the  complaint,  for  any  intervention  of  a  pre- 
ventive remedy  to  arrest  a  profligate  or  wasteful  or  corrupt 
appropriation  of  the  city's  property,  by  the  corporate  author- 
ities, or  any  of  them.  If  any  such  basis  were  shown,  it  is 
now  the  settled  law  that  a  citizen,  tax  payer  or  corporator, 
has  no  standing  in  court  to  prevent  such  breach  of  public 
trust.  (DooliUle  v.  Supervisors  of  Broome  County ,  18  N,  F. 
Bep.  157.  Boosevelt  v.  Draper^  7  Abb.  108.  Davis  v.  The 
Mayor  <fec.,  4  Kern,  506.)  Reduce  the  parties  plaintiff  to 
"  The  People"  &c.  by  the  Attorney  General,  and  strike  out 
from  the  complaint  all  except  what  touches  the  action  of  the 
corporate  authorities,  and  the  cause  of  action  dwindles  into 
mere  frivolity.  7.  As  respects  the  right  of  action,  to  some 
extent  supported  in  the  city  rail  road  cases,  heretofore,  to 
wit,  that  of  "  The  People"  &c.  by  the  Attorney  General  to 
arrest  municipal  executive  appropriations  of  public  property 
to  uses  beyond  their  corporate  powers,  the  existence  of  the  act 
of  the  legislature  displaces  such  right  of  action.  It  is  absurd 
for  "  The  People"  &c.,  by  the  Attorney  General,  to  claim 
that  the  appropriation  by  the  corporate  authorities  is  illegal, 
when  the  people,  by  their  legislature,  have  authorized  and 
directed  the  appropriation  to  be  made. 

IV.  What  limit  is  there  to  the  power  of  the  legislature 
to  determine  the  restrictions,  conditions  and  terms  by  and 
under  which  a  public  highway  may  be  used  ?  None  can  be 
assigned.  {Commonwealth  v.  Temple,  8  Am.  Law  Begister, 
678.)  The  whole  fee  having  been  taken  from  the  original 
private  proprietors,  (so  that  they  have  no  beneficial  or  legal 
interest  left  in  them,)  and  having  been  vested  in  the  public 
municipal  corporation,  (but  so  that  no  beneficial  interest  is 
in  it,  and  its  title  is  wholly  in  trust  ^Hhat  the  same  be  ap- 
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propriated  and  kept  open  for  a  street  forever,  as  public  streets 
in  said  city  are  and  of  right  ought  to  be/')  it  is  obvious  that 
the  whole  beneficial  and  enjoyable  interest  in  the  land  in- 
cluded in  the  streets  is  as  and  for  a  highway.  To  whom 
does  this  benefit  and  enjoyment  of  the  highway  belong,  ex- 
cept to  the  general  public  or  the  people  ?  Who  guards  this 
interest  and  enjoyment  against  encroachment  and  interrup- 
tion, by  the  prosecution  of  proper  judicial  remedies,  except 
the  people,  by  the  attorney  general  ?  Who  determines  what 
enlargement,  reduction,  facilities,  restrictions,  modes  and 
forms  shall  from  time  to  time  constitute  the  uses  to  which 
streets  ^^are  and  of  right  ought  to  be  appropriated  and  kept 
open,"  except  the  people,  by  their  legislature  ?  When  this 
general  enjoyment  of  the  highway  is  reduced  or  modified  by 
the  legislature,  and  the  public — the  people — suffer  an  en- 
croachment, who  is  to  be  compensated  for  it,  and  how? 
Manifestly  only  the  public,  and  only  by  the  advantages,  real 
and  supposed,  which  induced  the  legislative  action.  So 
much  for  detriment  or  deprivation,  and  who  suffers  it. 

V.  Now  as  to  the  benefit  conferred  by  the  franchise,  the 
grant  of  which  has  encro&ched  upon  the  former  use  of  the 
highway.  Who  owned  the  franchise,  before  it  was  granted  ? 
It  first  gains  existence  when  it  is  separated  from  the  general 
sovereignty  by  the  grant  to  a  private  person.  Has  it  ever 
been  granted  to  the  corporation  of  New  York  ?  Certainly 
not,  in  terms ;  certainly  the  general  right  to  take  tolls,  or 
make  profit,  from  the  use  of  the  highway,  has  never  been 
claimed  or  exercised  by  the  cily.  All  the  cases  hold  that  the 
city  has  no  such  particular  franchise  to  itself,  or  which  it  can 
grant  to  others,  as  the  building  and  running  of  a  rail  road. 
When,  then,  the  people  are  moved  to  grant  this  franchise, 
are  they  not  masters  of  the  terms,  the  price,  and  the  consid- 
erations, on  which  they  will  make  the  grant?  The  whole 
gravamen  of  the  public  complaint  or  dissatisfaction  is,  that 
the  grants  are  not  wisely  or  honestly  made,  or  with  due  ad- 
justment of  the  public  benefits  gained  to  the  private  advan^ 
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tages  conferred.  When  the  city  attempted  these  grants,  the 
courts  could  restrain  them  as  ultra  vires,  or  in  breach  of  the 
municipal  trusts.  Now,  the  state  attempts  them,  the  whole 
regulation  of  highways  being  in  the  state,  and  the  creation 
and  granting  of  franchises  being  in  the  state.  How  can 
the  courts  interfere  ?  The  questions  of  exercise  of  power, 
and  of  public  benefit,  are  no  longer  of  judicial  consideration. 
An  appropriation  of  private  property  to  public  use,  without 
compensation,  which  infringes  upon  the  constitution,  and  in- 
yalidates  a  statute,  implies,  Ist.  A  pnyate  owner;  2d.  A 
taking  from  him ;  3d.  Property  taken,  having  the  legal  qual- 
ities of  property,  and  the  owner's  interest  in  which  is  capa- 
ble of  legal  estimate ;  4th.  The  consequential  injuries  to 
property  not  taken  are  outside  of  the  constitutional  provis- 
ion. No  one  of  these  traits  belongs  to  the  rights  conferred 
by  the  statute  in  question,  on  these  grantees. 

Welles,  J.  This  action  was  commenced  in  July,  1860, 
to  restrain  John  Kerr  and  his  eleven  associates  from  con- 
structing the  rail  road  authorized  by  the  act  of  April  17, 
1860,  entitled  ^^  An  act  to  authorize  the  construction  of  a  rail 
road  in  the  seventh  avenue,  and  in  several  other  streets  and 
avenues  in  the  city  of  New  York,"  (JSesa.  Laws  of  1860,  ch. 
513,  p.  1042 ;)  and  to  restrain  the  corporation — the  defend- 
ants, the  mayor  &c. — from  giving  assent- to  the  construc- 
tion of  such  rail  road.  The  complaint  was  verified  on  the 
11th  July,  1860.  On  the  16th  of  the  same  month  an  order 
was  made  by  a  justice  of  this  court  in  the  first  district,  re- 
quiring the  defendants  to  show  cause  at  a  special  term  to  be 
held  in  said  district  at  a  subsequent  day/  why  an  injunction 
should  not  be  granted  as  prayed  for  and  demanded  in  the 
complaint ;  and  in  the  mean  time,  and  until  the  further  or- 
der of  the  court  in  the  premises,  that  the  defendants  and 
each  of  them,  their  agents,  &c.  be  enjoined  and  restrained 
from  entering  into  or  upon  either  of  the  said  streets  or  ave- 
nues mention^  in  the  complaint,  for  the  purpose  of  laying 
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or  establishing  such  rail  road,  &c. ;  and  the  defendants,  the 
mayor  &c.,  were  thereby  enjoined  and  restrained  from  doing 
any  act  or  thing  in  furtherance  or  aid  of  the  grant  contained 
in  said  act,  or  to  promote  the  construction  of  said  rail  road, 
until  the  further  order  of  the  court,  in  the  action. 

The  defendants,  the  mayor  &c.,  demurred  to  the  com- 
plaint, and  the  defendants  Kerr  and  his  associates  put  in 
their  answer,  before  any  order  was  made  at  the  special  term 
upon  the  order  to  show  cause,  &c.  On  the  9th  day  of  Jan- 
uary, 1861,  an  order  was  made,  at  special  term,  against  Eerr 
and  his  associates,  continuing  the  injunction  until  the  final 
hearing  of  the  cause ;  and  on  the  20th  of  March  in  the  same 
year  judgmenl  was  rendered,  at  special  term,  sustaining  the 
demurrer  of  the  defendants,  the  mayor  &c.  The  defendants 
Kerr  and  his  associates,  who  are  denominated  the  private 
defendants,  have  appealed  to  the  general  term  from  the  order 
made  at  special  term  continuing  the  injunction  as  to  them, 
and  the  plaintiffs  have  appealed  from  the  judgment  sustain- 
ing the  demurrer  interposed  by  the  defendants,  the  mayor  &c. 
These  appeals  are  now  before  us  for  adjudication. 

I  shall  first  consider  the  questions  involved  in  the  appeal 
firom  the  order  continuing  the  injunction  against  the  private 
defendants. 

Those  defendants  insist  that  the  act  of  the  legislature  in 
question  authorizes  them  and  their  assigns  to  construct,  op- 
erate and  use  a  rail  road,  and  to  carry  passengers  thereon  for 
compensation,  through,  upon  and  along  certain  streets  and 
avenues  in  the  city  of  New  York,  commencing  on  the  seventh 
avenue,  at  the  southern  extremity  of  the  Central  park,  and 
running  along  and  through  a  great  number  of  streets  and 
avenues,  as  particularly  described  and  enumerated  in  the  first 
section  of  the  act.  To  this  claim  the  plaintiffs  interpose  a 
number  of  objections.  It  will  be  proper  to  state  and  con- 
sider them  in  .the  order  in  which  they  are  presented. 

Ist.  It  is  contended  that  the  statute  under  which  the 
defendants  Kerr  and  his  associates  claim  the  franchise  in 
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qaestion  should  be  construed  as  granting  the  use  of  the 
streets,  &c.  only  after  compensation  made  to,  or  agreed  upon 
with,  all  owners  of  any  interest  in  the  lands  forming  the 
streets,  and  that  it  does  not  establish  such  right  absolutely 
and  unconditionally,  or  authorize  the  proceedings  contem- 
plated by  the  grantees  in  the  act,  and  which  were  arrested 
by  the  injunction.  This  objection  is  founded  upon  the  pro- 
vision contained  in  the  third  section  of  the  act,  to  the  effect 
that  in  case  any  real  estate  or  interest  therein  be  required  for 
the  purpose  of  constructing  the  rail  road,  for  which  the  per- 
sons named  in  the  act,  or  their  assigns,  shall  be  unable  to 
agree  with  the  owner  or  owners  for  the  use  or  purchase 
thereof,  they  may  acquire  the  same  in  the  manner  specified 
in  the  14th,  15th,  16th,  17th,  18th,  19th,  20th  and  2l8t  sec- 
tions of  the  general  rail  road  act  of  1850.  The  plaintiff 
insist  that  before  this  rail  road  can  be  lawfully  constructed^ 
the  use  or  title  of  the  land  in  the  streets  over  which  it  ifei  to 
pass  must  be  acquired  in  the  same  manner  as  lands  are  ac- 
quired for  rail  roads  authorized  by  the  general  rail  road  act. 
But  this,  it  seems  to  me,  is  an  error,  as  a  brief  reference  to 
the  third  section  will  show.  The  provision  in  question  com- 
mences, ^^and  shoidd  any  real  estate  or  interest  therein  be 
required, '^  &c. ;  clearly  indicating  that,  in  the  contemplation 
of  the  legislature,  it  was  uncertain  whether  the  taking  or 
occupation  of  any  real  estate  would  become  necessary  for  the 
construction  and  operation  of  the  road.  Whether  such  ne- 
cessity should  be  found  to  exist,  was  a  contingency,  to  meet 
which  the  provision  in  question  was  inserted.  If  the  con- 
struction and  use  of  the  rail  road  would  constitute  the  taking 
of  real  estate,  every  foot  of  land  thus  occupied  through  all 
the  routes  described  would  inevitably  have  to  be  taken,  and* 
there  would  be  no  such  contingency  to  guard  against  or  pro- 
vide for,  and  no  propriety  in  the  hypothetical  form  of  the 
provision ;  and  when  the  concluding  paragraph  of  the  section 
is  considered,  it  would  seem  that  all  doubt  on  the  question 
was  intended  to  be  removed.    It  is  as  follows:  ^^But  in  all 


388  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Kerr. 

cafies,  the  use  of  the  said  streets  and  avenues  for  the  purpose 
of  said  rail  road  as  herein  authorized,  shall  be  considered  a 
public  use,  consistent  with  the  uses  for  which  the  mayor,  al- 
dermen and  commonalty  of  said  city  hold  said  streets  and 
avenues/'  This  provision  is  in  the  nature  of  a  qualification 
of  the  general  language  of  the  other,  which  immediately 
precedes  it,  and  in  my  opinion  excludes  the  construction  now 
attempted  to  be  given  to  the  latter  by  the  plaintifib.  It  is 
apparent,  from  the  whole  scope  and  tenor  of  the  act,  as  it 
seems  to  me,  that  the  legislature  in  passing  it  assumed  the 
right  to  grant  the  franchise  in  question  absolutely  and  un- 
conditionally, so  far  as  the  occupation  of  the  streets  and 
avenues  mentioned,  for  the  purposes  of  the  rail  road,  was 
involved ;  and  thai;  the  clause  in  the  third  section  upon  which 
the  plaintifis  rely  in  support  of  their  position  under  consid- 
eration, was  intended  to  provide  for  cases  where  it  might 
become  necessary  by  reason  of  numerous  angles  in  the  con- 
templated routes  of  the  road  and  consequent  short  curves, 
and  possibly  for  turn-outs  and  stations,  to  take  some  real 
estate,  not  within  the  streets  or  avenues,  and  actually  owned 
or  possessed  by  individuals. 

Whether  the  legislature  had  the  constitutional  power  to 
grant  to  the  persons  named  the  unconditional  right  to  con- 
struct and  operate  the  said  rail  road  within  the  public  streets 
and  avenues  mentioned,  in  the  manner  provided  in  the  act, 
and  without  paying  for  the  land  or  otherwise  acquiring  the 
right  thus  to  use  it,  is  another  question,  which  will  be  pres- 
ently considered. 

2d.  The  plaintiffs  contend  further,  that  if  construed  as 
an-  absolute  grant  of  the  use  of  the  streets,  without  com-' 
penscntion  for  such  use,  the  act  in  question  is  void  for 
its  repugnance  to  the  constitutional  prohibition  against  the 
taking  of  private  property  for  public  use  without  compen- 
sation. {Constitution  of  1846,  art.  1,  §§  6,  7.)  The  par- 
ties  who  make  this  challenge  to  the  validity  of  the  act,  are 
first,  The  People  of  the  state  of  New  York,  by  their  attorney 
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general,  and  second,  the  private  plaintiffs — the  Trustees  of 
the  Sailors  Snug  Harbor,  James  Brown,  William  W.  Ches- 
ter, George  W.  Yarian  and  Samuel  B.  Althause. 

This  objection  is  a  vital  one,  and  if  well  taken,  disposes  of 
the  whole  case,  as  well  against  the  right  claimed  by  the 
grantees  in  the  act,  as  against  the  validity  of  the  act  itself. 
If  the  ^t  is  void  for  want  of  power  in  the  legislature  to  pass 
it,  the  acts  intended  and  threatened  by  such  grantees  would, 
if  committed,  be  a  public  nuisance ;  and  either  class  of  the 
plaintiffs,  or  both  conjointly,  may  maintain  this  action  for 
the  injunction — the  private  plaintiffe,  or  a  part  of  them,  on 
the  ground  of  the  special  damage  or  inconvenience  to  thiem 
as  owners  of  lots  adjacent  to,  or  abutting  upon,  some  of  the 
streets  in  question,  as  alleged  in  the  complaint,  and  the  peo- 
ple of  the  state  for  the  purpose  of  preventing  the  commissicm 
of  a  public  nuisance.  The  defendants  whose  rights  in  this 
respect  we  are  now  considering,  concede  that  a  rail  road  is  a 
special  use,  not  embraced  in  the  notion  of  a  highway ;  that 
when  not  authorized  by  law,  such  use  of  a  highway  is  a  pub- 
lic nuisance ;  that  when,  for  want  of  legal  authority,  it  is 
thus  a  public  nuisance,  the  adjacent  proprietor  may  be  spe- 
cially incommoded  by  reason  of  his  proximity,  and  may  con- 
sequently maintain  an  action.  The  propositions  contained' 
in  these  concessions  are  unquestionably  sound,  and  are  Well 
sustained  by  authority.  But  it  cannot  be  doubted  that  if 
the  act  in  question  does  not  contravene  any  constitutional 
provision,  the  idea  that  the  construction  and  operation  of 
this  rail  road  would  be  a  public  nuisance  must  be  discarded ; 
and  in  that  case  it  is  equally  clear  that  none  of  the  plaintifib 
have  any  standing  in  court.  The  act,  if  constitutionally 
valid,  must  be  sustained,  whatever  may  be  thought  of  the 
wisdom  or  expediency  of  its  provisions. 

Before  proceeding  to  examine  the  question  of  the  power 
of  the  legislature  to  pass  this  act,  it  is  proper  to  premise : 
First,  that  the  constitution  declares  the  legislative  power  of 
the  state  to  be  vested  in  the  senate  and  assembly,  {Art.  3, 
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§  1 ;)  Second,  that  it  is  an  established  maxim  that  a  statute, 
the  object  and  provisions  of  which  are  among  the  acknowl- 
edged powers  of  l^slation,  is  to  be  presumed  valid  and  con- 
stitutional, unless  the  contrary  is  clearly  demonstrated ;  that 
a  discussion  of  the  question  should  therefore  proceed  upoa 
such  presumption,  and  the  objector  be  regarded  as  holding 
the  affirmative,  and  be  required  to  make  out  a  clear  case, 
free  from  any  reasonable  doubt.  (Fletcher  v.  Peck^  6  Oranchy 
87.  jEx  parte  McCollum^  1  Coiven,  564  Morris  v.  The 
People,  3  Denio,  381.  Newell  v.  The  People,  3  Selden,  109, 
per  Edmonds,  J,)  Third,  that  the  subjects  of  roads  and 
highways,  and  streets  in  cities  and  villages  have,  time  imme- 
morial, been  regarded  and  acted  upon  as  among  the  legitimate, 
appropriate  and  ordinary  objects  of  legislative  cognizance.  It 
has  been  the  invariable  practice  of  our  colonial  and  state 
legislatures  to  pass  laws  laying  out  and  establishing  them, 
and  for  their  alteration  and  discontinuance.  Not  a  session, 
I  believe,  has  passed  without  more  or  less  legislation  on  the 
subject.  The  powers  of  all  local  authorities  on  the  subject 
derive  their  force  and  vigor  from  the  legislature.  Since  th\3 
oonmiencement  of  the  era  of  rail  roads  in  this  country,  the 
same  legislative  power  has  been  exercised  without  objection, 
in  the  passage  of  laws  for  their  creation  and  supervision. 

The  way  is  now  prepared  for  the  examination  of  the  prin- 
cipal question  in  the  case,  to  wit :  whether  the  statute  au- 
thorizing this  rail  road  is  in  conflect  with  the  constitution, 
for  the  reason  stated  in  the  objection  under  consideration — 
that  it  omits  making  any  provision  for  compensation  by  the 
private  defendants  to  the  corporation  of  the  city  of  New 
York,  the  private  plaintiffs  or  any  other  other  party,  for  the 
franchise  granted.  In  order  to  maintain  this  objection,  it 
must  appear  that  private  property  is  authorized  to  be  taken 
for  public  use.  But  what  private  property  is  contemplated  to 
be  taken  ?  None  whatever,  that  I  have  been  able  to  discover, 
except  such  in  respect  to  which  it  has  been  shown  provision  is 
made  in  the  act  for  compensation  to  the  owners,  provided  it 
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should  become  necessary  to  take  any.  The  fee  of  the  streets 
and  avenues  resides  in  the  corporation  of  the  city  of  New  York, 
in  trust,  to  be  kept  open  forever  as  streets  for  the  use  of  the 
public.  This  is  a  public  trust  for  the  benefit  of  the  whole  peo- 
ple of  the  state,  in  which  the  citizens  of  the  city  have  the  same 
l^al  interest  and  right  as,  and  no  other  or  greater  than,  the 
citizens,  of  each  and  all  other  parts  or  portions  of  the  state. 

Assuming  that  the  occupancy  of  the  streets  and  avenues 
by  the  rail  road,  as  provided  in  the  act,  would  be  taking 
property,  within  the  meaning  of  the  constitutional  inhibi- 
tion, it  would  be  taking  public  and  not  private  property. 
The  trust  vested  in  the  corporation  proceeded  from  the 
sovereign  power,  either  of  the  crown  of  Great  Britain  or  of 
the  state  of  New  York,  or  from  both,  and  exists  for  the  use 
and  benefit  of  all  the  people  of  the  state,  who  are  the  ben- 
eficiaries or  cestuia  que  trust,  for  whom  the  trust  was  created, 
and  by  whom,  through  their  legislature,  it  is  sustained  and 
continued.  The  mayor,  aldermen  and  commonalty  are  a 
municipal  corporation — a  public  artificial  existence — emana- 
ting and  deriving  all  its  powers  from  the  same  sovereign 
source.  Like  all  other  municipal  corporations,  it  was  created 
for  public  purposes  only.  It  has  been  from  time  to  time,  by 
force  of  it  charters,  both  ancient  and  modem,  and  by  various 
legislative  enactments,  very  properly  vested  with  a  great  va- 
riety of  corporate  powers  and  privileges,  many  of  which  are 
probably  incapable  of  voluntary  legislative  resumption.  With 
the  exception  of  these,  the  power  of  the  state  legislature  over 
the  city,  its  government,  its  inhabitants  and  all  their  inter- 
ests, rightB  and  obligations,  is  as  perfect  and  absolute  as  it 
is  over  any  other  part  of  the  state. 

The  16th  section  of  the  charter  of  1730,  granted  in  the 
fourth  year  of  the  reign  of  George  II,  called  the  "  Montgom- 
erie  charter,"  gave  to  the  common  council  power  to  establish, 
direct,  lay  out,  alter,  repair  and  amend  streets,  lanes,  alleys, 
highways,  water-courses  and  bridges  throughout  the  city  and 
island.    The  late  Chancellor  Kent,  in  his  notes  on  the  char- 
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ter,  remarks^  in  reference  to  this  section,  among  other  things, 
as  follows :  ^'  This  grant  is  of  a  public  nature,  without  any 
private  interest  or  property  or  revenue  connected  with  it,  and 
it  has  always  continued  with  the  common  council  under  free 
and  active  exercise;  subject  nevertheless,  at  all  times,  to 
legislative  interference  and  direction.  The  legislature  inter- 
feres with  the  power,  in  their  discretion^  and  I  think  there 
can  be  no  question  as  to  the  right  of  the  l^islature  to  do  so, 
tor  the  power  is  not  exclusive  in  the  corporation,  nor  irre- 
vocable, nor  in  the  nature  of  the  grant  of  a  private  right 
The  common  council  exercise  it  consistently  with  l^islative 
directions,  and  in  other  cases  where  the  statute  law  is  silent.'' 
{Kenffa  notes  on  the  charter^  252.) 

It  will  not  be  denied  that  it  was  competent  for  the  legisla- 
ture to  have  subjected  the  grant  in  question  to  the  payment 
of  damages  or  compensation.  Indeed  it  is  contended,  on  the 
part  of  the  plaintiffs,  that  such  a  provision  was  indispensable 
to  the  validity  of  the  act.  And  I  entertain  no  doubt  that  it 
was  equally  competent  to  direct  such  damages  or  compensa- 
tion to  be  paid  into  the  state  treasury,  to  the  credit  of  any  or 
either  of  the  state  funds.  This,  I  think,  follows  from  the  fact 
that  the  corporation  hold  the  streets  for  the  use  of  the  peo- 
ple of  the  state.  It  would  be  simply  absurd  to  say  that  they 
hold  them  in  trust  for  themselves.  If  the  legislature  had 
thought  proper  they  could,  in  the  exercise  of  their  supreme 
l^islative  power,  have  directed  such  damages  or  compensa- 
tion to  be  paid  into  the  city  treasury,  or  have  devoted  the 
money  to  general  or  local,  educational  or  charitable  purposes, 
or  have  given  it  such  other  direction  as,  in  their  judgment, 
they  deemed  discreet  and  best.  If  this  be  so,  it  seems  to 
follow  that  the  power  to  exempt  the  grantees  from  the  pay- 
ment of  any  damages  or  compensation  for  the  franchise 
granted,  is  clearly  within  the  scope  of  l^slative  authority. 

But  the  occupation  of  the  streets  for  the  purpose  of  con- 
structing and  operating  this  rail  road  does  not  involve  the 
taking  of  property,  in  such  a  sense  as  to  come  within  the 


NEW  TOHK-JULY,  1862.  393 


The  People  v.  Kerr. 


proliibition  of  the  conatitution,  which  implies,  first,  a  private 
owner ;  second,  a  taking  from  him ;  and  third,  the  property 
or  thing  taken,  having  th6  legal  qualities  of  property,  and 
the  owner's  interest  in  which  is  capable  of  legal  estimate.  I 
have  shown  that  the  streets  are  not  in  the  hands  of  private 
owners,  and  that  whatever  is  to  be  taken  is  not  private  prop- 
erty. The  grant  in  the  statute  is  of  a  franchise.  (Davis  v. 
2%6  Mayor  dkcy  14  N.  T.  Bep.  522,  523.)  Franchise  and 
liberty,  says  Blackstone,  are  synonymous  terms,  and  their 
definition  is  a  royal  privilege  or  branch  of  the  king's  prerog- 
ative, subsisting  in  the  hands  of  a  subject.  (2  Bl.  Com.  37.) 
This  royal  prerogative  in  England,  is,  by  our  form  of  gov- 
ernment, vested  in  the  legislature,  who  in  granting  the  fran- 
chise take  nothing  from  any  one ;  nor  do  they  part  with  any 
thing,  except  the  right  to  grant  to  another  the  same  fran- 
chise, their  power  over  which  is  exhausted  by  the  grant  first 
made.  And  the  grantee  takes  nothing  but  a  right  to  do  cer- 
tain things  or  enjoy  certain  privileges ;  and  this  he  does  not 
take  from  any  one,  only  as  he  receives  it  at  the  hands  of  the 
legislature.  The  franchise  may  be  of  great  value  to  its  pos- 
sessor ;  still  it  is  nothing  but  a  creature  of  the  mind,  in- 
tangible, and  cannot  be  seen  or  felt.  We  have  a  mental 
conception  of  it,  but  it  cannot  be  perceived  by  any  of  the 
senses.  If  its  enjoyment  requires  the  appropriation  of  pri- 
vate property  belonging  to  another,  the  legislature  may  au- 
thorize such  appropriation  upon  payment  of  just  compensa- 
tion to  the  private  owner,  provided  the  object  and  purpose 
of  the  grant  are  for  the  public  use,  and  not  otherwise. 

The  legislature  might  constitutionally  have  passed  a  law 
for  the  construction  of  this  rail  road  at  the  expense  of  the 
state  or  of  the  city,  as  a  street  improvement,  to  be  used  and 
operated  by  all  persons  who  desired,  with  vehicles  adapted  to 
the  improved  or  changed  condition  of  the  streets,  subject  to 
the  payment  of  tolls  or  license  fees,  either  to  the  state  or  the 
corporation  of  the  city,  or  without  such  payment,  under  such 
regulations  as  the  common  council  might  prescribe.     (Davis 
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V.  The  Mayor  dec,  of  New  Torky  14  N.  T.  E.  530,  per  Com- 
stock,  J.)  It  could  not  be  done  by  municipal  legislation, 
because  it  would  be  a  new  use  of  the  streets,  not  contem- 
plated by  the  charter,  as  is  clearly  shown  by  Judge  Denio  in 
the  case  last  cited.  But  the  power  of  the  legislature  will 
not,  I  apprehend,  be  questioned ;  nor  can  it  be  successfully 
contended  that  in  an  act  for  such  purpose,  it  would  be  in- 
dispensable to  its  validity  that  it  contained  provisions  for  the 
payment  of  compensation  to  any  party  for  taking  real  estate 
within  the  bounds  of  the  street-s.  And  yet,  in  the  case  sup- 
posed, there  would  be  precisely  the  same  taking  of  property 
as  in  the  present  case.  If  any  property  would  be  taken,  it 
would  be  for  public  use ;  and  just  so  in  the  case  before  us. 
In  all  our  rail  road  corporations,  private  property  is  allowed 
to  be  taken,  upon  compensation  to  the  owner,  on  the  ground 
that  it  is  taken  for  public  use.  {Bloodgood  v.  The  Moh,  and 
Hud.  Biver  B.  B.  Co.,  18  Wend.  11,  and  resoltUion  at  the 
end  of  the  casCy  on  page  77.)  In  all  those  cases,  actual  and 
exclusive  possession  of  the  private  property  is  taken  by  the 
rail  road  companies.  In  the  case  at  bar,  I  cannot  perceive 
that  the  construction  of  the  rail  road  in  the  streets  and  ave- 
nues, and  operating  it  when  completed,  involves  the  taking 
of  property.  The  iron  rails  are  to  be  laid  down,  but  the  grade 
of  the  streets  is  not  to  be  interfered  with.  The  track  of  the 
road  does  not  become  the  property  of  the  grantees.  All  they 
get  is  a  license  or  liberty,  irrevocable  it  may  be,  to  construct 
and  operate  the  road,  to  be  enjoyed  subject  to  the  rules  and 
regulations  of  the  common,  council.  No  one  is  prohibited 
from  passing  over  and  along  the  track  with  teams  and  vehi- 
cles, the  same  as  if  no  such  track  had  been  constructed,  or 
the  act  had  not  been  passed,  subject  only  to  the  prior  right 
of  the  owners  of  the  franchise  to  use  it  with  their  carriages  or 
cars.  The  cwt  does  not  transfer  any  property  to  the  private 
defendants.  All  it  does  in  this  respect  is  to  grant  to  them 
the  liberty  to  use — not  to  take — public  property  for  public 
use,  without  excluding  other  persons  from  their  former  use 
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of  the  same  property.  And  the  use  which  is  thas  granted  is 
nothing  more  than  the  privilege  of  passing  and  repassing  over 
and  through  the  streets  in  question  with  a  species  of  convey- 
ance different  from  any  which  the  public  generally  enjoy  or 
use.  It  does  not  give  a  possession,  even  assuming  that  streets 
were  private  property,  for  which  the  private  owner  could  main- 
tain ejectment.  The  provision  of  the  constitution  invoked 
by  the  plaintiffs,  was  not,  as  I  think,  intended  to  embrace  a 
case  of  this  description. 

3d.  The  plaintiffs  also  challenge  the  validity  of  the  act, 
upon  the  ground  that  it  contravenes  section  9  of  article  1  of 
the  constitution.  That  section  provides  that  "  The  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the 
legislature  shall  be  requisite  to  every  bill  appropriatibg  the 
public  money  or  property,  for  local  or  private  purposes." 
The  plaintiffs  contend  that  the  act  confers  the  public  property 
for  a  private  purpose,  in  surrendering  to  the  grantees  a  por- 
tion of  the  public  easement  in  the  streets.  It  is  hardly  ne- 
cessary to  devote  much  time  or  labor  to  this  objection.  The 
plaintiffs,  if  I  apprehend  them  rightly,  do  not  place  much 
reliance  upon  it.  If  the  views  herein  put  forth,  in  consider- 
ing the  second  objection — that  the  grant  of  the  franchise  in 
question  is  for  a  public  and  not  a  private  use — are  sound,  or 
the  conclusion  arrived  at  on  that  subject  be  correct,  a  perfect 
answer  is  furnished  to  this  objection,  assuming  that  the  act 
did  not  receive  the  assent  of  two- thirds  of  the  members  elected 
in  each  branch  of  the  legislature,  but  that  it  was  passed  by  a 
vote  of  two-thirds  of  a  quorum  present  in  each  house,  pursu- 
ant to  section  9  of  art.  4  of  the  constitution. 

I  have  thus,  at  much  greater  length  than  I  could  have 
wished,  considered  and  disposed  of  the  general  propositions 
of  the  plaintiffs  in  support  of  the  injunction,  and  am  brought 
to  a  conclusion  adverse  to  their  right  to  maintain  it. 

Since  the  argument  in  this  case,  this  court,  sitting  in  gen- 
eral term  in  the  second  district,  has  decided  the  case  of  The 
Brooklyn  City  and  Newtown  Bail  Boad  Co.  v.  The  Coney 
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Island  and  Brooklyn  Bail  Boad  Co.,  in  which  it  is  held, 
among  other  things,  that  the  l^iislature  poBsesees  the  power 
to  confer  npon  a  corporation  the  piivil^e  of  bnilding  and 
using  a  horse  rail  road  in  the  streets  of  a  city,  without  the 
consent  of  the  owners  of  the  soil  over  which  the  streets  are 
laid  out ;  such  a  use  of  the  street  being  merely  a  mode  of 
exercising  the  public  right  of  travel,  and  not  an  appropria- 
tion of  the  property  of  the  owners  of  the  land,  requiring  com- 
pensation in  damages.  That  such  a  franchise  or  priyilq;e 
may  also  be  created  or  conferred  without  the  consent  of  the 
city  authorities,  if  the  l^islature  sees  fit  to  repeal,  pro  tantOy 
the  portions  of  the  general  rail  road  act,  or  of  any  other  stat- 
utes requiring  such  consent.  (35  Barb.  364)  The  case  did 
not  cotne  under  my  observation  until  a  few  days  since,  nor 
until  the  forgoing  opinion  was  principally  prepared.  If  that 
decision  is  good  law,  it  in  effect  disposer  of  the  present  case 
in  fJEivor  of  the  defendants.  It  is  needless  to  say  that  I  con- 
cur in  the  principles  it  enunciates.  So  far  as  the  provisions 
of  the  act  under  which  the  private  defendants  claim  the  right 
to  construct  and  operate  the  rail  road  in  question  conflict 
with  the  general  rail  road  statute,  or  any  other  statute  on  the 
subject  of  rail  roads  in  cities  which  were  enacted  prior  to  the 
passage  of  the  former,  the  latter  statutes  are,  pro  tanio,  re- 
pealed by  it.     (Act  of  1860,  ch.  513,  p.  1042,  §  5.) 

For  the  foregoing,  among  other  reasons,  I  think  the  order 
of  the  special  term  continuing  the  injunction  should  be  re- 
versed, and  the  injunction  discharged. 

In  relation  to  the  order  and  judgment  sustaining  the,  de- 
murrer by  the  mayor  &c.,  it  follows  as  a  necessary  consequence, 
from  the  views  expressed  upon  the  appeal  just  .considered, 
that  such  order  and  judgment  should  be  affirmed :  Because, 
if  the  conclusions  arrived  at  are  correct,  or  in  other  words,  if 
the  statute  in  question  is  free  from  any  constitutional  objec- 
tions, and  I  am  not  in  error  in  the  interpretation  I  have  given 
it,  none  of  the  plaintiffs  have  any  legal  ground  of  complaint, 
or  any  legal  standing  in  court.    If  this  were  not  so,  the  de- 
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mnrrer  is  well  taken,  and  should  be  sustained  for  the  reasons 
so  well  stated  in  the  opinion  of  the  learned  justice  who  held 
the  special  term. 

Sutherland,  J.  I  think  it  is  immaterial  to  the  decision 
of  any  question  presented  by  the  appeals  from  the  orders 
made  at  the  special  term  in  this  case,  whether  the  fee  of  th^ 
streets  upon  or  through  which  the  rail  road  is  to  be  con- 
structed and  operated,  is  in  the  city  corporation,  or  in  the 
abutting  lot  owners.  Whether  they  have  been  opened  and 
devoted  to  public  use  under  the  street  acts,  or  have  come  by 
grant,  dedication  or  usage,  these  streets  are  ptiblic  highways, 
as  much  so  as  the  Hudson  river,  or  as  an  old  country  common 
highway,  or  a  country  public  road  laid  out  under  the  high- 
way act.  (2  B.  8.  5th  ed.  394  et  seq.)  The  grant  in  the 
Dongan  charter,  of  the  streets,  &c.,  was  a  grant  of  them  for 
public  use.  Land  taken  under  the  street  acts,  without  the 
consent  of  the  owners,  has  been  deemed  taken  for  public  use. 
{Matter  of  Albany  street ,  11  Wend.  148.  Emhury  v.  Con- 
ner, 3  Oomst.  511.)  Land  in  the  city  which  has  been  ex- 
pressly or  impliedly  dedicated  for  streets,  has  been  dedicated 
to  the  public :  the  public  are  the  people  of  the  state,  an4 
not  the  inhabitants  of  the  citv  merely. 

The  jW  publicum,  or  right  of  the  people  jjp  finmn|ryii  in  r  i^ 
hy^Kajr,  is  mAjroperty,  whether  viewed  in  the  abstragi;  or 
in  the  poncr^^ft  f  nor  does  it  rest  on  or  arise  from  contract 
It  can  hardly  be  said  to  be  derived  from  government ;  but  it 
is  evident  that  there  must  be  some  power  in  every  state  to 
lay  out,  alter  and  discontinue  highways,  and  to  regulate  the 
public  use  of  them.  What  power  has  been  conceded  by  the 
courts  to  the  legislature  of  this  state  over  its  public  high- 
ways, will  be  shown  hereafter. 

The  act  of  the  legislature,  authorizing  John  Kerr  and  his 
associates  named  in  the  act,  to  construct  and  operate  the  rail 
road,  with  its  turnouts  and  switches,  is  a  mere  legislative 
license  to  do  so.    It  does  not  authorize  them  to  alter  the 
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grade  of  the  streets,  or  to  remove  any  of  the  soil  thereof,  or 
to  dig  up,  or  disturb  the  same,  any  further  than  may  be  re- 
quired to  construct  the  road  with  its  turnouts  and  switches. 
We  must  assume  that,  when  constructed,  the  rail  road  will 
conform  to  the  present  grade  of  the  streets,  and  that  the 
process  of  its  construction  will  not  cause  any  greater  disturb- 
ance of  the  bed  or  soil  of  the  streets,  or  inconvenience  to  the 
public,  than  a  re-paving  of  the  streets  would  cause. 

The  act  does  not  declare  or  require  as  a  condition,  or  oth- 
erwise, that  Eerir  and  his  associates  shall  obtain  the  consent 
of  the  city  corporation,  or  of  the  abutting  lot  owners,  to  the 
construction  of  the  road ;  nor  does  it  declare  or  require  as  a 
condition,  or  otherwise,  that  Eerr  and  his  associates  shall  ac- 
quire the  fee  of  the  streets,  or  any  estate  or  interest  in  the 
soil  or  bed  of  the  streets,  as  distinguished  from  the  public 
use  to  which  they  have  been  devoted  or  appropriated ;  but 
the  third  section  of  the  act  contains  this  provision:  "And 
should  any  real  estate  or  interest  therein  be  required  for  the 
purpose  of  constrcting  said  rail  road  on  said  route  or  routes, 
as  above  specified  and  authorized,  for  which  the  said  persons 
above  named,  or  their  assigns,  shall  be  unable  to  agree  with 
the  owner  or  owners  for  the  use  or  purchase  thereof,  they 
may  acquire  the  right  to  use,  or  title  to  the  same,  in  the 
manner  specified  in  the  fourteenth,  eighteenth,  nineteenth, 
twentieth  and  twenty-first  sections  of  the  said  act  of  April 
second,  eighteen  hundred  and  fifty,  (the  general  rail  road 
act,)  except  that  in  any  of  the  proceedings  for  any  of  the 
purposes  authorized  by  this  section,  it  shall  not  be  necessary 
that  the  petition  to  the  supreme  court  shall  make  an  allege^ 
tion  of  or  reference  to  any  incorporation,  capital  stock,  sur- 
veys or  maps,  or  of  the  filing  of  any  certificate  of  location. 
But  in  all  cases  the  use  of  said  streets  and  avenues  for  the 
purposes  of  said  rail  road,  as  herein  authorized,  shall  be  con- 
sidered a  public  use,  consistent  with  the  uses  for  which  the 
mayor,  aldermen  and  commonalty  of  said  city  hold  said 
streets  and  avenues/' 
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It  is  plain  to  me,  from  the  ^hole  act,  more  particularly 
from  the  extraordinary  provisions  of  the  fourth  section,  that 
the  provision  of  the  act  above  quoted  presents,  and  was  in* 
geniously  and  designedly  carefully  worded  to  present  this 
question,  to  wit :  Could  the  legislature  constitutionally  au- 
thorize Eerr  and  his  associates  to  construct  and  operate  the 
rail  road  as  authorized  by  the  act,  without  the  consent  of  the 
owner  or  owners  of  the  fee  of  the  streets  and  avenues  upon 
or  through  which  it  was  to  be  constructed,  whether  such  fee 
be  in  the  city  corporation  or  the  abutting  lot  owners,  and 
without  making  any  compensation  to  such  owner  or  owners  ? 
If  the  legislature  had  power  to  authorize  Eerr  and  his  asso- 
ciates  to  construct  and  operate  the  rail  road  without  such  5 
consent,  and  without  making  any  such  compensation,  I  think  6 
the  act  gives  them,  and  was  intended  to  give  them,  such  au-  «^ 
thority ;  for,  concede  this  legislative  power,  and  no  property,  "^ 
estate  or  interest  in  the  streets  and  avenues  is  '^required  for 
the  purpose  of  constructing"  or  operating  the  rail  road  as ; 
authorized  by  the  act. 

The  legislature  cannot  take  the  property  either  oOho.  city 
corporation  or  of  the^  abutting  land  owners,  and  give  ijt  to 
EeiranS  his  accociates,  without  consent  and  without  due 
compensation,  even  for  public  use ;  por  can  the  lepslature 
take^  such  property  without  consent,  for  private  use^  even 
witii  full  compensation ;  and  to  deprive  one  of  the  use  of  his 
l^d^  is-depriving  him  of  his  land  •  for^as  Lojd  Cokejon^ 
agosaidl^  "What  is  land  but  the  uses  thereof  P*^"  An  fwt 
of  the  legislature  undertaking  to  authorize  the  construc- 
tion and  operation  of  a  rail  road  over  a  man's  land,  in  his 
possession,  and  of  which  he  has  all  the  present  uses,  without 
taking  it,  but  leaving  the  fee  or  title  in  him,  without  his  con- 
sent and  without  compensation,  would  be  just  as  unconsti- 
tutional as  if  it  undertook  to  take  the  land,  or  to  transfer 
the  fee  of  it,  without  consent  and  without  compensation. 
The  existence  of  the  road  would  be  a  continuing  trespass. 
If  such  road  should  be  constructed  under  a  parol  license, 
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such  parol  licenBO  could  not  transfer  the  title,  on  account  of 
the  statute  of  frauds,  but  the  owner  of  the  land  would  have 
no  action  for  damages,  either  direct  or  consequential,  from 
its  construction  or  continuance,  sustained  while  the  license 
remained  unrevoked.  (Miller  v.  The  Auburn  and  Syracuse 
E.  B.  Co,,  6  Hill,  61.) 

It  will  be  noted  that  in  the  case  just  cited  the  action  was 
not  trespass,  but  case,  for  consequential  damages,  and  that 
the  rail  road  was  constructed  upon  a  street  in  Auburn,  but 
that  the  question  as  to  the  right  of  the  company  to  locate 
and  continue  their  road  on  the  street,  without  the  consent  of 
the  plaintiff,  an  abutting  land  owner,  without  being  liable  to 
him  for  any  direct  injury  as  having  the  fee  of  any  portion  of 
the  street,  did  not  arise,  and  was  not  decided. 

The  rail  road  to  be  constructed  by  Kerr  and  his  associates 
is  to  be  constructed  and  operated  through  or  upon  certain 
public  streets  in  the  city  of  New  York,  every  inch  of  the 
surface  of  which  is  devoted  to  public  use  as  highways ; 
and  it  is  plain,  if  the  privilege  conferred  on  them,  of  using 
the  streets  for  the  construction  and  operation  of  the  rail 
road,  is  consistent  with  the  public  use  as  highways  for  which 
the  streets  were  opened  under  the  street  acts,  or  dedicated  or 
appropriated  by  the  owner  or  owners  of  the  fee,  that  it  is 
immaterial  where  the  fee  of  the  streets  is ;  for  then  such  use 
of  the  streets,  though  it  may  be  a  new  mode  of  using  them 
for  public  travel,  is  within  the  purpose  for  which  they  were 
devoted  to  public  use,  and  such  new  mode  of  using  them 
cannot  be  said  to  deprive  the  owner  or  owners  of  the  fee,  of 
any  private,  property,  or  private  possessory  right,  in  or  to  the 
streets. 

The  act  confers  on  Kerr  and  his  associates  the  privilege  of 
constructing  and  operating  the  rail  road,  and  of  carrying 
passengers  on  it  for  compensation.  I  cannot  see  why  this 
privilege  must  not  be  considered  as  conferred  for  the  purpose 
of  facilitating  public  travel,  and  as  consistent  with  the  use  to 
which  the  streets  have  been  appropriated  as  public  highways ; 


NEW  YORK—JULY,  1862.  401 


The  People  v.  Kerr. 


as  much  so  as  the  privilege  of  running  a  line  of  omnibuses 
through  the  streets^  to  ccury  passengers  for  compensation. 
Either  pijvilege  may  be  a  monopoly,  hut  if  so  it  is  a  mo- 
nopoly conferred  for  the  purpose  of  carrvinp  passengers  on 
publio  highways,  and  therefore  eit^fir  mode  of_jusing  the 
street  is  within  the  purpose  and  consistent  with  ^^f)  -n^^  fnr 
which  they  were  ^venup  to  the  public.  The  abutting  lot 
owners,  as  citizens,  may  have  a  right  to  complain  of  the  mo- 
nopoly, or  as  abutting  lot  owners,  or  otherwise,  of  conse- 
quential damages ;  but  assuming  the  fee  of  the  streets  to  be 
in  them,  I  do  not  see  how  they  can  complain  that  the  ui^  of 
the  streets  by  Eerr  and  his  associates  for  the  purpose  au- 
thorized by  the  act,  wiU  not  be  consistent  with  the  purpose 
for  which  the  streets  were  given  up  to  the  public. 

The  indirect  or  consequential  injury  to  the  abutting  lot 
owners,  which  may  be  caused  by  the  construction  or  opera- 
tion of  the  rail  road,  will  be  precisely  the  same,  whether  the 
fee  of  the  streets  be  in  them,  or  in  the  city  corporation.  I 
cannot  see  how  either  its  construction  or  its  operation,  as 
authorized  by  the  act,  can  be  or  cause  any  direct  injury 
to  the  owner  or  owners  of  the  fee  of  the  streets,  simply  as 
such,  whether  the  fee  be  in  the  city  corporation  or  in  the 
abutting  lot  owners.  It  is  plain,  that  the  whole  question  H 
of  damage  is  one,  as  to  indirect  or  consequential,  not  direct^ 
damage. 

My  intellect  is  not  acute  enough  to  see  how  the  carrying 
of  passengers  in  cars  on  iron  rails,  inserted  in  the  pavement 
of  a  street,  can  be  or  cause  any  greater  injury  to  the  fee  of 
the  street,  or  to  the  owner  or  owners  of  the  fee  as  such,  than 
the  carrying  of  passengers  in  omnibuses  through  the  slreet. 
Considering  the  complete  and  extensive  servitude  in  &vor 
of  the  public,  with  Vhich  the  fee  of  the  streets  through  which 
the  rail  road  authorized  by  the  act  is  to  be  constructed,  is 
charged,  I  do  not  know  that  it  is  using  too  strong  language 
to  say,  that  it  is  absurd  to  say  that  either  use  of  these  streets 
can  possibly  be  any  injury,  either  to  the  fee,  or  its  owner  or 
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owners,  simply  as  such.  I  believe  it  is  true  as  a  physical 
fact,  that  the  motion  of  the  car  shakes  the  earth  less  than 
that  of  the  omnibus. 

These  views,  as  to  the  immateriality  in  this  case,  of  the 
question  which  has  been  so  much  discussed,  whether  the  fee 
of  the  streets  in  the  city  of  New  York  is  in  the  city  corpora- 
tion, or  in  the  abutting  lot  owners,  is  sustained  by  the  decis- 
ion of  the  general  term  in  the  second  district,  in  the  case  of 
The  Brooklyn  City  Bail  Boad  Co,  v.  The  Coney  Island  and 
B.  B,  B.  Co,,  (35  Barb.  364.)  They  are  also  in  accordance 
with  the  views  expressed  by  the  supreme  court  of  Connecti- 
cut, per  Ellsworth,  J.,  in  Elliot  et  al,  v.  Fair  Haven  Bail 
Boad,  (Law  Beporter,  Feb,  1861,  p.  619,  (fee.)  They  ap- 
pear to  me  to  be  sustained  by  the  views  expressed  by  Ch.  J. 
Shaw,  in  Commonwealth  v.  Temple,  (Am,  Lata  Beg,,  Sept 
1861,  p,  678,  (fee.)  In  the  case  of  The  Philadelphia  and 
Trenton  B,  B.  Co.,  (6  Whart,  25,)  it  was  directly  held  per 
Gibson,  Ch.  J.,  that  the  provision  in  the  constitution  of  Penn- 
sylvania, that  private  property  shall  not  be  taken  for  public 
use  without  compensation,  did  not  prohibit  the  legislature 
of  that  state  granting  to  a  rail  road  company  the  privilege 
of  laying  rails  on  the  streets  of  Philadelphia,  and  of  using 
the  rail  road  so  made.  At  page  45,  Ch.  J.  Gibson,  after  citing 
cases  to  show  that  the  l^al  title  of  the  ground  probably  re- 
mained in  him  who  owned  it  when  the  street  was  laid  out, 
says,  ^^  but  even  that  is  an  immaterial  consideration ;  for  an 
adverse  right  of  soil  could  not  impair  the  right  of  way  over 
it,  or  prevent  the  legislature  from  modifying,  abridging,  or 
enlarging  its  use,  whether  the  title  were  in  the  corporation  or 
a  stranger."  He  afterwards  says,  '^  what  then  is  the  interest 
of  an  individual  inhabitant  as  a  subject  of  compensation,  un- 
der the  constitutional  injunction  that  private  property  be  not 
taken  by  a  corporation  for  public  use,  without  it  P  Even 
agreeing  that  his  ground  extends  to  the  middle  of  the  street, 
the  public  have  a  right  of  way  over  it.  Neither  the  part  used 
for  the  street,  nor  the  part  occupied  by  himself,  is  taken 
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away  from  him ;  and  aa  it  was  dedicated  to  public  use  with- 
out restriction,  he  is  not  within  the  benefit  of  the  constita- 
tional  prohibition,  which  extends  not  to  matters  of  mere 
annoyance.  The  injury  of  which  he  can  complain,  is  not  di- 
rect,  but  consequential."  I  do  not  mean  J?y quoting  this 
without  comment,  to  imply  that  I  approve  of  theiX)nstruction 
of  the  constitutional  prohibition,  that  it  does  not  extend  to 
cbn&i&juential  damage ;  altEough,  as  I  shall  show  hereafter, 
it  may  Ee^Considered  as  a  settled  doctrine  of  American  law, 
that  it  does  not ;  but  I  do  approve  of  what  Gh.  J.  Gibson 
says,  to  show  that  the  question  of  damage  was  one  merely  of 
consequential  damage ;  that  there  was  no  direct  taking  of  any 
property  in  the  soil  of  the  street,  and  no  direct  injury  to  the 
abutting  lot  owner,  in  respect  of  his  ownership  of  the  soil  of 
the  street,  assuming  that  his  ground  extended  to  the  middle 
of  the  street. 

The  whole  opinion  of  Chief  Justice  Jones,  in  Drake  v. 
ffudaon  B.  B.  (7o.,  (7  Barb.  508,)  goes  to  show  that  he  con- 
sidered it  immaterial,  in  that  case,  whether  the  fee  of  the 
streets  was  in  the  abutting  lot  owners,  or  in  the  corporation. 
I  think  the  like  remark  may  be  made  as  to  the  opinions  of 
the  judges  in  Milhau  v.  Sharp,  (15  Barb.  194.  See  also 
Hamilton  v.  The  N.  F.  and  Sarlem  B.  B.  Co.,  9  Paige, 
171 ;  Adams  v.  Saratoga  and  Washington  B.  B.  Oo.,  11 
Barb,  450 ;  Chapman  v.  Albany  and  Schenectady  B.  B.  Co., 
10  id.  365 ;  Lexington  and  Ohio  B.  B.  Co.  v.  Applegate,  8 
Dana,  290.) 

If  the  use  of  the  streets  authorissed  by  the  act  would  be  a 
nuisance  if  unauthorized,  and  if  the  fee  of  the  streets  is  in 
the  abutting  lot  owners,  it  does  not  follow  that  the  abutting 
lot  owners  could  maintain  trespass  for  such  use,  or  that  such 
use  will  be  inconsistent  with  the  purpose  for  which  the  streets 
were  laid  out  or  dedicated  as  highways ;  there  may  be  trav- 
eling nuisances ;  there  may  be  a  use  of  a  street  as  a  highway, 
which,  if  unauthorized,  will  be  a  nuisance. 

If  a  full  grown  elephant,  however  docile,  should  be  driven 
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up  Broadwaj  in  the  middle  of  the  day,  such  use  of  the  street 
-would  no  doubt  be  a  nuisance,  as  those  having  horses  in  the 
street  would  soon  discover ;  but  who  would  suggest  that  the 
owner  or  owners  of  the  fee  of  the  street  could  maintain  tres- 
pass against  his  keeper  on  the  ground  that  this  was  a  new 
use  of  the  street,  or  one  not  anticipated  -when  the  street  was 
laid  out,  or  dedicated. 

Driving  droves  of  cattle  through  the  streets  of  a  city  may 
be  a  great  nuisance,  and  the  drovers  liable  for  consequential 
damages,  for  such  use  of  the  streets,  after  an  ordinance  for- 
bidding it — but  could  the  owners  of  the  soil  of  the  streets 
maintain  trespass  for  such  forbidden  use,  on  the  ground  that 
such  use  of  the  streets  was  inconsistent  with  the  purpose  for 
which  the  streets  were  laid  out  or  dedicated  as  highways,  or 
on  any  other  ground  ? 

The  city  authorities  might  undertake  to  grant  to  a  manu- 
facturing company,  or  to  an  individual,  the  privil^e  of  car- 
rying gunpowder  or  some  foetid  article  through  a  particular 
street  of  the  city  in  a  way  so  dangerous  or  oflfensive,  as  abso- 
lutely to  drive  those  living  in  the  street  out  of  it.  If  made 
without  authority,  the  grant  would  not  protect  the  company 
or  individual  thus  using  the  street  under  the  grant  against 
actions  for  consequential  damages  ;  but  who  would  suggest, 
if  those  living  in  the  street  owned  the  ground  to  the  middle 
of  the  street,  that  they  could  maintain  trespass  for  such  use 
of  the  street  ? 

Steam  may  yet  be  used  to  move  ordinary  wagons  and 
coaches,  carrying  freight  and  passengers,  up  hill  and  down 
hiU,  over  common  country  highways.  I  can  see  that  such 
new  use  of  a  country  road,  the  noise  and  smoke  of  the  engine, 
with  its  train  of  wagons  or  coaches,  might  be  a  nuisance  to 
the  farmers  and  others  living  on  the  road,  and  to  all  travel- 
ing the  road  with  horses — but  can  it  be  pretended  that  the 
farmers  and  others  owning  the  fee  of  the  road  could  maintain 
trespass  for  such  use  of  the  road;  or  that  the  l^slature 
would  not  have  power  to  authorize  such  use,  without  com- 
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pensatioQ  for  the  fee  or  any  private  property  or  poBsessory 
light  in  the  road  ? 

What  has  been  said  does  not  at  all  interfere  leith  the  cases 
holding  that  the  owner  of  the  soil  may  maintaih  an  action  of 
trespass  for  obstmcting  a  country  highway,  or  for  an  nnau- 
'Oiorized  interference  with  his  private  possessory  rights  in  il 
(Lade  v.  ShepJierd,  2  Strange^  1004.  Harlow  v.  Hwm»- 
ton,  6  Cowen,  189.  DygeH  v.  Schencl,  23  Wend.  446,  and 
other  caeea  cited  by  counsel)  Bat  I  donbt,  considering  thait 
the  ordinary  public  use  of  the  streets  in  the  densely  inhabited 
portion  of  the  city,  under  the  regulations  of  the  city  authori* 
ties,  practically  leaves  to  those  living  on  them  no  private  use 
or  private  possessory  right  of  or  in  them,  whether  the  doo- 
trine  of  these  cases  can  reasonably  be  applied  as  to  obstruct 
tions  in  these  streets,  assuming  the  fee  in  them  to  be  in  Hie 
abutting  lot  owners. 

,  I  think  the  cases,  The  Trustees  of  the  Presb.  Church  in 
Waterloo  v.  The  Aubum  and  JSoch.  JB.  JB.  Co.,  (3  HUl,  667,) 
and  Williams  v.  New  York  Central  B.  B.  Co.,  (16  N.  T. 
Bep.  97,)  should  be  considered  as  having  been  decided  on 
the  theory  that  the  acts  of  the  legislature  authorizing  the 
construction  of  the  roads  (the  Aubum  and  Bochester  in  the 
first  case,  and  the  Utica  and  Syracuse  in  the  other  case,  to 
the  rights  and  liabilities  of  which  the  New  York  Central  Uy 
the  act  of  consolidation  succeeded,)  required  these  companies 
to  acquire  the  title  to  the  soil  of  (Jie  highway,  and  to.  com- 
pensate the  owner  therefor.  The  first  rail  road  act  passed  in 
this  state,  (the  Mohawk  and  Hudson,  passed  in  1826,)  and 
all  those  passed  subsequently,  authorized  the  company  (if 
not  enjoined  absolutely  as  a  condition)  to  acquire  title  to  the 
land  necessary  for  the  construction  of  the  road.  The  acts  also 
contained  a  clause  substantially  the  same  in  all  of  them,  au- 
thorizing the  company  to  construct  their  road  across  or  upon 
any  highway,  but  upon  condition  of  restoring  the  highway 
so  as  not  unnecessarily  to  have  impaired  its  usefulness.  The 
universal  ^practice  had  been  for  the  rail  road^  companies  to 


406  OASES  IN  THE  SUPREME  OOURT. 

The  People  v.  Kerr. 

take  and  p^y  %  fb^  ^^*^^  *^  ^f^^  Htt^i  md  not  to  compensate 
the  own^  merely  for  the  nae  of  the  Imd,  leaving  the  fee  or 
lepJ  title  in  him.  I  do  not  know  how  far  this  universal 
practice  and  the  authority,  if  not  requirement  in  the  acts,  to 
acquire  the  fee  or  legal  title  of  the  land,  and  not  merely  the 
use  of  it,  and  the  requirement  in  the  acts,  when  a  highway 
was  used,  to  restore  it  to  its  former  usefulness,  may  have  led 
to  the  decisions  last  referred  to ;  but  I  must  say  that  I  do 
not  believe  these  decisions  would  ever  have  been  made,  had 
it  not  been  for  the  circumstances  or  considerations  juet  ad- 
verted to.  If  in  these  cases  the  court  intended  to  hold  that 
the  l^islature  of  this  state  had  not  the  power  to  authorize 
the  construction  of  a  rail  road  across  or  upon  a  public  high- 
way, without  compensation  to  the  owner  of  the  fee  of  the 
highway,  they  appear  to  noe  to  be  irreconcilable  with  the  full 
force  and  effect  which  has  been  given,  and  which  must  be 
given,  to  the  decision  of  the  court  of  errors  in  Bloodgood  v. 
Mohawk  and  Hudson  JR.  R.  Co,^  (18  Wend.  10,)  and  with 
the  decisions  in  Lansing  v.  Smithy  (4  id.  9,)  and  Gould  v. 
Hudson  River  R.  R.  Co.^  (2  Selden,  522,)  and  other  cases 
which  will  be  cited  hereafter,  establishing  the  doctrine  that 
thejegiilatBrp  (irrespective  of  the  constitution  of  the  United 
States)  has  u^mited^owerjover  jublw  hip;hway8T  and  can 
obstruct,  alter  or  discontinue  them,  or  grant  exclusive  special 
privileges  in  or  of  their  use,  without.  ji;n:£  compensation  to  in- 
diyidualg^for  indirect  JdjutJj  or  mer&jsQPsequential .damage. 

But  in  any  view  of  the  cases  in  3  Hill  and  16  N.  Y.  Rep.y 
above  spoken  of,  they  do  not  apply,  and  probably  were  not 
intended  to  apply,  to  horse  rail  roads  in  cities,  conforming  to 
the  grade  of  the  streets.  So  also,  the  case  of  Brown  v.  Cay- 
uga and  Susquehanna  R.  R.  (7o.,(12  N.  Y.  Rep.  486,)  must  be 
deemed  to  have  been  decided  on  the  ground  that  the  authority 
given  by  the  act  of  the  legislature  to  construct  the  rail  road 
across  any  stream,  &c.,  only  authorized  the  compaiiy  which 
constructed  the  rail  road,  to  construct  it  across  the  stream  in 
9aeh  a  manner  as  not  to  cause  injury  to  those  owning  adjoining 
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property ;  or  if  the  stream  could  not  be  crossed  without  caus- 
ing such  injury,  that  the  section  of  the  act  giving  the  au« 
thority  impliedly  required  that  the  company  should  make 
compensation  for  such  injury.  Judge  Johnson  says,  in  his 
opinion,  that  the  question  was  '^  one  of  construction^  whether 
the  ]|inguage  of  the  legislature/'  &c. 

It  is  plain  to  me,  that  this  question  as  to  the  fee  of  the 
streets  of  the  city  of  New  Tork,  has  had  too  important  a 
]^§C9  given  to  it  in  these  dty  rail  road  cases.  What  is  this 
fee,  and  what  is  its  value  ?  It  is  the  mere  legal  skeleton 
fee  in  the  ground  or  soil  of  the  streets  divested  of  all  pii* 
yate  uses,  and  of  all  private  possessory  rights,  of,  or  in,  the 
surface  of  the  streets  at  least,  by  the  complete  devotion  of 
the  surface  to  public  use;  which  publiojiae  is  so  ext^psivQ 
as,  under  proper  reflations  of  il  by  the  city  authoritJeSj^ 
practicallyjojeave  no  room  for  any  private,  use  or  private 
possessory  rio;ht.  It  may  be  called  the  legal  organic  remain 
of  the  body  of  living  public  uses  rising  from  it  It  is  not 
a  possibility  of  reverter,  like  that  by  the  feudal  law  left  in 
the  feoffer  or  grantor,  on  every  feoffinent  or  grant  in  fee, 
before  the  statute  of  quia  emptorea  ;  but  as  to  value,  it  is  of 
no  more  value  than  such  possibility  of  reverter  would  have 
been,  divested  of  all  feudal  services.  It  is  a  present  legal 
estate,  but  really  only  of  nominal  value,  for  its  value  as  to 
any  particular  street  is  the  value  of  the  possibility  of  the 
public  use  ceasing  by  the  discontinuance  of  the  street ;  and 
as  the  pnvilgge  of  the  use  of  the  streete^mmt^ 
and  his  associates  must  probably  be  deemed  to  have  been 
granted  subject^  t<>_the  rijght  of  the  city  authorities  to  dis- 
continue the  streets,  under  the  act  of  1818,  or  otherwise,  X 
do  not  see  how  this  privilege  can  affect  this  p08aihilijtjj>f 
r§ifi£jfir^not_o£^thefeea  but  of  the  uses  of  the  fee.  If  the  fee 
of  the  streets,  upon  or  through  which  the  rail  road  is  to  be 
constructed,  is  in  the  city  corporation,  (as  it  certainly  is,  if 
they  were  opened  under  either  the  street  act  of  1807,  or  of 
1813 ;)  and  if  the  use  of  the  streets  by  the  city  corporation 
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for  laying  wato*  and  gas  pipes,  and  granting  permits  to  build 
private  vaults  under  the  surface  of  the  streets,  is  or  should 
be  considered  a  private  use,  or  property  right;  I  do  not  see 
how  the  construction  or  operation  of  the  rail  road  can  inter- 
fare  with  such  use  or  right  Indeed,  probably  the  privilege 
granted  to  Eerr  and  his  associates,  should  be  considered  as 
granted  subject  to  such  use  of  the  streets  beneath  the  sur- 
&oe,  by  the  city  corporation. 

It  is  curious,  and  I  must  confess  not  very  i^reeable  to  me 
to  see,  with  what  tenacity  the  courts  have  held  on  to  this 
skeleton  fee  in  public  highways,  with  the  avowed  purpose  of 
protecting  pnyate  rights  from  legifilative  power,  as  if  by  way 
of  compensating  for  the  apparently  little  struggle,  with  which 
such  rights  have  been  yielded  up  to  legislative  power  in  respect 
to  indirect  or  consequential  damages,  however  great  or  destruc- 
tive, caused  by  the  grant  and  exercise  of  legislative  monopolies. 

If  the  streets  through  or  upon  which  the  rail  road  is  to  be 
constructed  are  public  highways ;  and  neither  its  construction 
or  operatLoti  will  deprive  the  owner  or  owners  of  the  fee  of 
the  streets,  whether  the  fee  be  in  the  city  corporation  or  the 
abutting  lot  owners,  of  any  private  right  of  property,  use  or 
possession  in  or  to  the  streets  ;|it^^^^tfaat  the  only  ques- 
tion presented  by  the  appeal  from  the  order  of  the  special 
term  continuing  the  injunction,  is  simply  one  as  to  the  power 
of  the  state  legislature  over  a  public  highway ;  as  to  the  pub- 
lic, whom  I  consider  the  attorney  general  as  representing  in 
this  case ;  as  to  the  private  plaintiffs  as  abutting  lot  owners 
or  occupiers,  who  all^  that  as  such  they  will  suffer  certain 
special  resulting  or  consequential  damages,  by  the  construc- 
tion and  operation  of  the  rail  road ;  and  as  to  the  city  cor- 
poration, having  or  claiming  certain  chartered  rights. 

As  the  coiporation  is  a  defendant  and  not  a  plaintiff,  I  am 
not  entirely  satisfied  that  the  question  of  legislative  power, 
as  to  it,  is  in  the  case ;  but  the  justice  at  special  term  held, 
if  the  act  of  the  legislature  was  unconstitutional  and  void  as 
to  the  city  corporation,  that  the  construction  and  operation 
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of  the  road  would  be  a  ntusanoe  as  to  the  public,  and  that 
the  priTate  plamtifib,  alleging  individual  special  resulting 
damages,  consequently  had  a  right  to  the  injunction  asked 
for ;  and  I  shall  not  criticise  very  closely  the  right  either  of 
the  attorney  general,  or  of  the  private  plainti£fs,  to  raise  the 
question  of  legislative  power  as  to  the  city  corporation ;  par- 
ticularly as  the  act  expressly  prohibits  the  city  corporation 
from  doing  any  act  to  hinder,  delay  or  obstruct  the  construc- 
tion or  operation  of  the  road. 

The  question  of  power  as  to  thft  public^  and  the  question 
of  power  as  to  the  private  plaintiffs,  as  alleging  apprehended 
individual  consequential  damages  merely,  may  be  considered 
as  one  question ;  for  it  is  perfectly  settled,  as  the  cases  cited 
hereafter  on  the  question  of  legislative  power  will  show,  if 
the  legislature  had  the  constitutional  power  to  authorize  Kerr 
and  his  associates  to  construct  and  operate  the  rail  road  as  to 
the  public,  so  that  neither  its  mere  construction,  nor  its  mere 
operation  in  pursuance  of  the  act,  will  not  and  cannot  be  a 
public  nuisance,  it  had  the  constitutional  power  to  authorize 
the  construction  and  operation  of  the  road  as  to  the  private 
plaintiffs  in  this  case,  or  any  other  individual  or  individuals, 
without  their  consent,  and  without  providing  for  any  com- 
pensation to  them  for  mere  consequeyitial  damages ;  and  it 
may  be  conceded,  if  the  legislature  had  not  this  power  as  to 
the  public,  that  then  the  construction  or  operation  of  the 
road  would  be  a  nuisance ;  and  any  individual  suffering  special 
consequential  injury  thereby,  would  have  an  action  for  the 
same ;  and  that  the  private  plaintiffs,  as  alleging  apprehended 
individual  consequential  dami^s,  or  the  attorney  general  in 
behalf  of  the  public,  or  both  jointly,  would  have  a  right  to 
the  injunction  asked  for,  restraining  Kerr  and  his  associates 
from  proceeding  to  construct  the  road  under  the  act. 

-  So  far  as  the  cases,  Fletcher  v.  Auburn  and  8yr\  B.  B. 
Co.,  (25  Wend.  462,)  and  The  First  Baptist  Church  in 
Schenectady  v.  The  Schenectady  and  Troy  B.  B,  Co.,  (5 
Barb.  85,)  hold,  or  the  court  therein  intended  to  hold,  that 


410  OASES  IN  THE  SUPBEME  COURT. 

The  People  v.  Kerr. 

a  railway  company  may  be  authorized  by  the  legislature  to 
construct  and  operate  its  road  upon  a  public  street  or  high- 
way, without  regard  to  any  private  property,  use,  or  right  of 
individuals,  in  or  to  the  street  or  highway,  and  yet  be  liable 
to  individuals  for  consequential  damages  from  the  mere  con- 
struction or  operation  of  the  road  according  to  the  act  of  the 
legislature  authorizing  its  construction  and  operation,  when 
no  provision  is  made  in  the  act  for  compensation  for  such 
consequential  damages,  they  are  in  conflict  with  the  settled 
principles  of  American  law  as  to  the  power  of  the  state  legis- 
latures over  public  highways,  and  over  the  rights  of  the  pub- 
lic and  of  individuals  in  them,  hereafter  stated,  and  with  the 
cases  cited,  and  many  others  which  might  be  cited,  sustain- 
ing or  declaring  it. 

All  questions  as  to  any  direct  injury  to  the  private  plain- 
tiffs, as  having  any  individual  or  private  rights  of  property, 
use  or  possession,  in  or  to  the  streets  through  or  upon  which 
the  rail  road  is  to  be  constructed,  being  out  of  the  way ;  the  first 
question  to  be  considered  then  is,  had  the  legislature  the  con- 
stitutional power  to  authorize  Kerr  and  his  associates  to  con- 
struct and  operate  the  rail  road,  as  to  the  public ;  and  as  to 
the  private  plaintiffs,  without  their  consent,  and  without  pro-* 
viding  for  any  compensation  to  the  private  plaintiffs  for  their 
alleged  indirect  or  mere  consequential  damages,  as  abutting 
lot  owners  or  occupiers,  or  otherwise  ? 

It  is  clear  that  at  common  law  a  common  highway  could 
not  be  changed  without  the  king's  license,  first  obtained  upon 
a  writ  of  ad  quod  damnum^  and  an  inquisition  thereon  first 
found,  that  such  a  change  would  not  be  prejudicial  to  the 
public.  (1  Hawk.  P,  G.  201,  chap,  76,  §  3.  Jacobs*  Law 
Dictionaryy  Highway^  p,  208,  §  34.  Thomas  v.  SorreU^ 
Vaugh,  340,  341.  The  King  v.  Warde  and  Lyme^  Cro.  CL 
266.  For  form  of  writ  ^  see  Jac,  Law  Die,  Ad  quod  dam- 
num.) From  the  form  of  the  writ,  and  the  cases  cited,  I 
think  it  clear  that  the  writ  of  ad  quod  damnum  stood  be- 
tween the  crown  and  the  Jus  publicum^  or  the  right  of  the 
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king's  subjects  in  common  in  a  common  highway ;  and  that 
the  crown,  at  common  law,  had  not  the  power  to  discon- 
tinue or  obstruct  a  common  highway,  or  impair  or  modify 
this  public  or  common  right,  until  the  writ  issued.  {James 
V.  Sayward,  Oro.  Ch.  184.  Bex  v.  Inhah.  of  FleaknoWy 
1  Burr.  465.)  In  the  case  of  Thomas  y.  Sorrelly  ( Vaugh. 
341,)  above  cited,  it  is  said,  '^  that  if,  upon  the  return  of  an 
ad  quod  damnum,  it  appears  to  be  ac2  damnum  vel  preju- 
dictum  of  no  man,  the  king  may  then  license  the  stopping 
of  an  ancient  highway,  or  diverting  a  water-course,  or  part 
of  it,  for  the  concern  is  then  wholly  his  own ;  but  without 
his  license  it  can  never  be  done,  though  a  better  way  be  set 
out,  and  so  returned  upon  an  ad  quod  damnum"  In  an- 
other part  of  the  opinion  it  is  said  that  the  king  could  not 
dispense  with  the  law  declaring  the  obstructing  a  highway, 
diverting  a  water-course,  or  breaking  down  a  bridge,  to  be  a 
nuiscmce,  though  only  punishable  by  the  king,  "  because  such 
a  dispensation  would  take  away  the  action  of  those  who  had 
particular  damage  by  the  offense  done."  The  king  could 
grant  the  soil  under  navigable  rivers  and  arms  of  the  sea,  but 
he  could  only  make  such  grants  subject  to  the  public  right 
of  free  navigation.  He  could  not  authorize  or  legalize  a  public 
nuisance,  by  authorizing  an  obstruction  to  such  public  right. 
{Lansing  v.  Smithy  4  Wend,  21,  22,  opin,  of  the  Chancellor. 
Atty.  Oen.  v.  Johnstone,  2  Wils.  Ch.  95.  King  v.  Ward, 
4  Adol.  <k  Ellis y  392.  Atty.  Oen.  v.  Parmentier,  6  Exch. 
Bep.)  It  is  clear,  too,  that  the  king  could  not,  at  common 
mon  law,  grant  to  a  corporation,  or  an  individual,  such  a  spe- 
cial, exclusive  privilege  in  the  use  of  a  common  highway,  as  is 
conferred  on  Kerr  and  his  associates  by  the  act  of  the  legis- 
lature of  this  state,  because.it  confers  or  grants  a  monopoly ; 
certainly  not  without  the  writ  of  ad  quod  damnum  first 
being  issued.  (1  Hawk.  P.  C.  230,  231.  JacoVs  Law  Dic.y 
Ad  quod  damnum.)  Jacob  says :  ^^  Ad  quod  damnum  is  a 
writ  which  ought  to  be  used  before  the  king  grants  certain 
liberties,  as  a  fair,  market,  &c.  which  may  be  pryudicial  to 
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others.  It  is  directed  to  the  sheriff  to  inquire  what  damage 
it  may  do  for  the  king  to  grant  a  fair,  market/'  &c. 

ParlJMient  ia  theoretically  oTnnip^ijftTif.  j  and  of  conrse  this 
JtM  publicum^  or  public  right  in  a  highway,  within  its  juris- 
diction, is,  and  always  has  been,  entirely  under  its  control ; 
and  so  indeed  are  all  the  property  rights  of  the  king's  sub- 
jects. Theoretically,  there  is  no  limit  to  the  power  of 
parliament  within  its  jurisdiction,  other  than  physical  im- 
possibility ;  but  it  would  appear  that  parliament  has  gene* 
rally  thought  it  right,  in  authorizing  the  construction  of  rail 
roads,  to  extend  its  protection  to  private  property  so  far  as 
not  only  to  require  compensation  to  be  made  for  property  di- 
rectly taken,  but  for  mere  consequential  damages,  or  when 
property  not  taken  is  injuriously  affected  by  the  construction 
or  operation  of  the  road.  (See  Sedg.  on  Stat,  and  Con. 
Law,  523,  524,  n.;  Queen  v.  Eastern  Counties  R.  Co.,  10 
Adol.  dh  EL  531 ;  Glover  v.  NoHh  Staff.  B.  Co.,  5  Eng.  Law 
d  Eq.  335;  Act  of  the  6th  and  7th  Wm.  IV.  eh.  109; 
Turner  and  others  v.  The  Sheff.  and  Both.  B.  Ob.,  10  Mees. 
d  WeU.  425;  The  Act  ^h  and  9th  Victor  ia,  ch.  18,  com- 
monly called  the  Land  Clause  Consolidation  Act;  East 
and  West  India  Docks  and  Birmingham  June.  B.  Co.  v 
Gattke,  3  Man.  &  G.  115 ;  Glover  v.  North  Staff.  B.  Co.,  15 
Jur.  673,  20.)  It  may  be  stated  as  a  well  settled  American 
doctrine,  that  the  state  legislatures  have  unlimited  power 
over  public  rights  in  a  highway,  and  can  obstruct,  modify, 
impair  or  extinguish  them,  as  to  any  highway,  or  portion 
of  a  highway,  except  so  far  as  the  state  power  is  qualified 
by  the  commercial  clause  in  the  constitution  of  the  United 
States,  without  making  any  compensation  to  individuals 
for  resulting  or  consequential  damages. 

In  1797  the  legislature  of  the  state  of  New  York  passed 
an  act  (2ttA  Session^  ch.  70)  granting  to  Anthony  Dobbin 
and  another,  for  a  term  of  years,  the  exclusive  privilege  of 
running  stage  wagons  or  other  carriages  for  the  transporta- 
tion of  passengers  between  Goshen,  Orange  county,  and  the 
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city  of  New  York^  and  imposing  a  penalty  of  $500  npon  any 
other  person  or  persons  who  should  do  the  like.  See  also 
act  (26  id.  ch.  20)  granting  like  exclusive  privileges  in  the 
use  of  another  highway,  to  Torrence  Donally  and  others,  with 
like  penalty.  Also  act  (27  id,  ch.  37)  granting  like  exclu- 
sive privilege  in  the  use  of  another  highway,  with  like  pen- 
alty, to  Levi  Stephens  and  another.  In  Perrin  v.  Sikea^  (1 
Day's  Hep.  19,)  decided  in  1802,  the  court  of  errors  of  Con- 
necticut held  that  a  grant  by  the  legislature  of  that  state,  to 
one  Sikes,  of  the  exclusive  privilege  of  running  stage  wag- 
ons on  the  post  road  leading  from  Hartford  to  Boston,  as  far 
as  the  state  line,  with  a  penalty  imposed  upon  others  who 
should  do  the  like,  was  valid.  In  Wales  v.  Stetson^  (2  Mass. 
H.  143,)  decided  in  1806,  the  supreme  court  of  Massachu- 
setts, per  Parsons,  Ch.  J.,  held  that  the  legislature  of  that 
state  had  power  to  authorize  a  turnpike  company  to  erect  a 
toll  gate  upon  a  public  highway.  The  plaintiff  was  non- 
suited on  a  construction  of  the  act,  that  the  legislature  did 
not  intend  that  the  gate  should  be  placed  on  the  old  high- 
way ;  but  the  point  of  legislative  power  was  distinctly  held 
by  the  court  This  case  will  be  referred  to  hereafter,  on 
another  point. 

The  acts  of  the  legislature  of  the  state  of  New  York, 
passed  in  1797  and  1803,  granting  to  Bobert  B.  Livingston 
and  Bobert  Fulton,  for  a  term  of  years,  the  exclusive  right 
of  navigating  by  steam  all  waters  lying  within  the  state,  with 
severe  penalties  against  all  others  who  should  do  the  like, 
were  held  valid  by  the  court  of  errors.  (Livingston  v.  Van 
Ingen,  9  John.  Sffl,  Ogden  v.  Oihhons,  17  id.  488.)  These 
acts  were  held  to  be  unconstitutional  and  void  as  against 
Gibbons  who  had  taken  out  a  United  States  coasting  license 
for  a  steamboat,  by  the  supreme  court  of  the  United  States, 
solely  on  the  ground  that  they  were  in  conflict  with  the  com- 
mercial clause  in  the  constitution  of  the  United  States. 
Gibbons  v.  Ogden^  9  Wheat.  1.)  In  Commonwealth  v.  Breed, 
(4  Pick.  464,)  it  was  held  that  an  act  of  the  legislature  of 
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Massachnsetts,  authorizing  the  building  of  a  bridge  over 
navigable  waters  within  the  commonwealth,  was  constitu- 
tional ;  that  the  legislature  were  to  determine  when  public 
convenience  or  necessity  required  such  an  obstruction  to  nav- 
igation ;  and  upon  what  terms  and  conditions  it  should  be 
allowed ;  that  it  had  power  to  regulate  and  control  all  public 
highways  and  navigable  waters.  In  Spring  v.  RuaaeU  and 
others,  (7  Greenl.  273,)  it  was  held  that  the  plaintiff  had 
no  right  of  action  against  certain  canal  proprietors,  who, 
under  an  act  of  the  legislature  of  the  state  of  Maine,  had 
turned  the  channel  of  the  Saco  river,  and  thus  prevented  the 
plaintiff  floating  his  logs  down  the  river,  as  otherwise  he 
would  have  done.  In  Bates  v.  The  Bail  Boad  Co.,  (4  Harr. 
389,)  it  was  held  that  the  legislature  of  the  state  of  Dela- 
ware had  the  right  to  authorize  the  obstruction  of  the  navi- 
gation of  White  creek,  a  navigable  stream  within  the  state, 
by  the  building  of  a  bridge  over  the  stream,  without  com- 
pensation for  consequential  damages — so  held  as  against  the 
plaintiff,  who  had  mills  above  the  bridge,  to  which  vessels 
with  masts  could  come  before  the  erection  of  the  bridge,  and 
who  brought  the  action  for  damages.  In  6  W.dk  8erg,y  101, 
{Monongahela  Navigation  Co,  v.  Coons y)  it  .was  held  that 
the  legislature  of  Pennsylvania  might  constitutionally  au- 
thorize the  Monongahela  Navigation  Company  to  create 
slack  water  navigation  by  means  of  locks  and  dams  in  the 
Monongahela  river,  without  providing  for  any  consequential 
damages  to  individuals — so  held  where  the  plaintiff's  mill 
was  injured  by  such  obstructon.  In  O'Connor  v.  Pittsburgh^ 
(6  Harr,  Penn.  B.  187,)  it  was  held  that  there  was  no 
remedy  for  damages  in  cutting  down  a  street  by  legislative 
authority,  though  a  building  on  adjacent  property  be  de- 
stroyed. In  this  case,  Gibson,  Ch.  J.,  (p.  190,)  says :  "The 
constitutional  provision  for  the  case  of  private  property  taken 
for  public  use,  extends  not  to  the  case  of  property  injured  or 
destroyed."  (See  also  Badcliff's  Executors  v.  Mayor  of 
Brooklyn^  4  Comst,  195.) 
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In  this  state^  tliis  unlimited  power  of  the  state  legislature^ 
except  as  qualified  by  the  commercial  clause  in  the  constitu- 
tion of  the  United  States,  may  be  said  to  have  been  assumed 
in  The  People  v.  The  Benaaelaer  and  Saratoga  R,  B.  Co., 
(15  Wend.  131,  132 ;)  and  also  in  Renwich  v.  Morris^  (3 
EiUy  621.)  It  was  asserted  by  the  chancellor  in  the  broad- 
est terms,  in  Lansing  v.  Smithy  (4  Wend.  10.)  On  page  21 
he  says :  ^^In  deciding  upon  the  constitutionality  of  the  act 
of  1823,  (the  act  under  which  the  defendants  had  constructed 
a  pier,  &c.  which  cut  off  or  obstructed  the  plaintiff's  access 
to  the  Hudson  river,  as  the  owner  of  a  wharf  built  on  land 
under  water,  granted  by  the  state,)  it  will  be  necessary  to 
ascertain  what  were  the  rights  of  the  plaintiff  as  against  the 
state  previous  to  the  passage  of  that  act.  The  people  of  this 
state,  as  the  successors  of  its  former  sovereign,  are  entitled 
to  all  the  rights  which  formerly  belonged  to  the  king  by  his 
prerogative.  Through  the  medium  of  their  legislature  they 
may  exercise  all  the  powers  which,  previotui  to  the  revolu^ 
tioUj  could  have  been  exercised  by  the  king  alone,  or  by  him 
in  coryunction  with  his  parliament;  subject  only  to  those 
restrictions  which  have  been  imposed  by  the  constitution  of 
the  state  or  of  the  United  States."  What  is  peculiar  about 
this  case  is,  that  the  court  of  errors  held  so  closely  to  the 
chancellor's  doctrine  of  qualified  state  omnipotency,  that  by 
their  decision  of  it,  they  repudiated  the  claims  of  the  state's 
own  grantee  for  consequential  damages. 

Although  I  do  not  suppose,  considering  the  absolute  om- 
lupotency  of  parliament,  the  nature  and  history  of  our  writ- 
ten constitutions,  and  the  infirmities  of  the  language  in 
which  they  were  necessarily  expressed,  that  any  generality  as 
to  state  legislative  powers,  so  bold  and  perilous  as  that  stated 
by  the  chancellor  in  this  case,  can  be  uttered  with  the  full 
force  of  judicial  authority ;  yet  the  orderly  administration 
of  justice  compels  me  to  yield  to  the  decision  itself  the  high- 
est respect  and  authority. 

In  Gould  V.  The  Hudson  River  R.  R.  Co.,  (2  Seld.  522,) 
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the  doctrine  of  the  chanceUor  in  Landing  y.  Smithy  of  the 
qnalified  omnipotency  of  the  state  legislature,  was  referred  to 
and  approved ;  and  the  conrt  of  appeals  held  that  the  legisla- 
ture had  the  power  to  authorize  the  construction  of  the  de- 
fendant's rail  road  along  the  shore  of  the  Hudson,  between 
high  and  low  water  mark,  without  compensation  to  individ- 
uals for  consequential  damage.  So  held  against  the  plaintiff, 
who  was  the  owner  of  a  farm  on  the  bank  of  the  river,  and 
who  alleged  special  damage  from  the  construction  of  the  road, 
by  being  thereby  cut  off  from  all  access  to  the  river,  except 
across  the  road.  In  Wilson  v.  Blackbird  Creek,  (2  Peters, 
251,)  it  was  said,  that  independent  of  the  commercial  clause 
in  the  constitution  of  the  United  States,  the  question  of  the 
power  of  a  state  over  its  highways,  was  a  question  entirely 
between  it  and  its  citizens.  This  unlimited  power  of  the 
state  lepslature  oyer  the  public  highways  of  the  state,  cgt- 
cept  as  qualified  by  the  constitution  of  the  TJ^jt^  RtAtfl«^ 
wasassumed  by  the  late  Nicholas  Hill  throughout  his  aigu- 
ment  in  the  Albany  bridge  case. 

The  3d  section  of  the  turnpike  act  of  1807,  (1  J?.  L.  231, 
232,)  and  the  29th  section  of  the  turnpike  act,  (1  B.  S.  583,) 
and  the  26th  section  of  the  act  concerning  plank  and  turnpike 
roads,  passed  in  1837,  giving  turnpike  and  plank  road  corpo- 
rations a  right  te  enter  upon  and  take  possession  of  any  high- 
way on  appraisal  of  the  public  interest,  and  without  making 
any  compensation  for  the  fee,  or  for  any  resulting  damage  to 
individuals,  assumed  this  unlimited  power  of  the  state  legis- 
lature ;  and  this  provision  in  those  acts  has  been  held  te  be 
constitutional.     {Benedict  v.  Ooit,  3  Barb,  459.) 

The  act  of  April  20th,  1818,  (Dames'  Laws,  620,)  provid- 
ing  for  the  closing  of  streets  in  the  city  of  New  York,  implies 
a  complete  power  in  the  legislature  over  those  streets  as  high- 
ways. The  act  provides  for  compensation  te  owners  of  the 
estate  for  loss  or  damage  by  or  in  consequence  of  closing 
streets ;  but  the  cases  on  this  question  of  power  will  not  per- 
mit a  doubt,  that  the  legislature  had  the  power,  at  least  as 
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between  it  and  individuals  suffering  consequential  loss  or 
damage,  to  authorize  the  closing  of  any  public  street  or  high- 
way in  the  city,  without  providing  any  compensation  for  such 
consequential  loss  or  damage. 

The  power  to  close  a  street,  without  compensation  to  indi- 
viduals for  resulting  damages,  certainly  implies  the  power  to 
qualify  the  public  use  of  a  street,  by  the  construction  and 
operation  of  a  rail  road  without  such  compensation. 

I  think  it  may  be  said,  that  the  power  of  the  legislature  to 
authorize  the  construction  and  operation  of  a  rail  road  in  a 
street  of  the  city  of  New  York,  with  the  consent  of  the  city 
corporation,  without  any  compensation  to  the  abutting  lot 
owners  for  resulting  damages,  if  the  fee  of  the  street  was  in 
the  city  corporation  ;  or  if  the  fee  of  the  street  was  in  the 
abutting  lot  owners,  and  the  act  authorizing  the  construction 
of  the  road  required  such  fee  to  be  taken  and  paid  for,  upon 
compensation  to  the  abutting  lot  owners  for  such  fee  only, 
without  compensation  to  them  for  consequential  damages ; 
was  assumed  by  the  court  of  appeals,  in  Davis  v.  The  Mayor 
dtc.y  (14  N.  Y.  Rep,  506.  See  Judge  Denio's  opinion^  pp, ' 
522,  524.)  But  whether  assumed  in  that  case  or  not,  such 
power  inevitably  follows,  from  the  cases  above  cited,  and 
many  others  which  might  be  cited  on  this  question,  of  the 
power  of  the  state  legislature  over  public  highways. 

Of  course  it  follows  that  the  legislature  has  this  power  with 
the  consent  of^the  city  corporation,  without  compensation  to 
the  abutting  lot  owners  for  consequential  damages,  assuming 
the  fee  of  the  street  to  be  in  them,  if  the  act  authorizing  the 
construction  and  operation  of  the  road  does  not  require  this 
fee  or  any  estate  or  interest  of  the  abutting  lot  owners  in  the 
street  to  be  taken  and  paid  for,  and  such  new^use  of  the 
street,  being  for  the  purpose  of  public  travel,  is  consistent 
with  the  public  use  of  such  street  as  a  highway,  for  which  it 
was  laid  out  or  dedicated,  and  therefore  will  not  deprive  the 
abutting  lot  owners  of  any  private  property,  use,  or  posses-r 
sory  right  in  the  street. 
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It  IB  perfectly  settled^  that  jlp  act  or  thing  authorized  by 
laWj^cannot  be  a  Quisance.  {See  opinion  of  Denio^  J,  in 
Davis  V.  The  Mayor  &c,j  14  N.  Y,  Sep.  514,  and  cases  there 
cited,)  Indeed,  it  would  be  absurd  to  call  the  construction 
or  operation  of  the  rail  road  by  Kerr  and  his  associates,  in 
pursuance  of  the  act,  a  nuisance,  if  the  legislature  had  the 
constitutional  power  to  pass  the  act. 

It.  nndnnbtp/I^Y  fpHAYfa  frnrrv  fliA  tl^^tr'^e  of  the  Unlimited 
power  of  the  state  leepslature  over  highways^  that  the  legisla- 
turehas  power  to  authorize  an  individual  or  a  corporation  to 
do  a  thing  which  at  common  law  would  be  a  public, nuisance, 
however  destructive  it  may  be  in  its  consequences  to  individ- 
ual jroperty  or  rightSy  or  however  inconvenient  it  pay  bft  to 
tiie_public,  without  anv  compensation  for  consequential  dam^ 
ages^  Indeedj^  thia  is  only  stating  the  doctrinpA  ip  5i  jjfffr, 
ent  form. 

I  have  expressed  the  opinion,  and  endeavored  to  show,  that 
neither  the  act,  nor  the  construction  of  the  rail  road  under 
the  act,  requires  the  taking  of  any  private  property  directly ; 
and  if  this  is  so,  the  question  whether  the  privilege  was 
granted  for  public  use,  or  from  public  considerations,  is  not 
in  the  case ;  but  if  the  act  enjoined  it  as  a  condition,  that  the 
fde  of  the  streets  should  be  acquired  and  paid  for,  it  is  per- 
fectly settled,  that  the  act  would  not  be  unconstitutional 
because  it  does  not  provide  compensation  for  indirect  or  con- 
sequential damages.  {Raddiffs  ExWs  v.  Th^iayor  ike.  of 
Brooklyn^  4  Comst,  195.  The  Canandaigua  and  Niagara 
Falls  M.  B.  Co.  v.  Payne,  16  Barh.  273.  Hatch  v.  Vermont 
Central  B.  B.  Co.,  25  Verm.  B.  49.  Miffin  v.  Bail  Boad 
Co.j  16  Penn.  B.  193.    Clark  v.  Saybrook,  21  Conn.  B.  313.) 

And  independent  of  the  declaration,  on  the  face  of  the  act, 
that  the  use  of  the  streets  authorized  by  it  shall  be  deemed  a 
public  use,  &c.,  it  is,  perhaps,  equally  well  settled  that  the 
use  of  the  streets  authorized  by  the  act  must  be  deemed  a 
public  use.  (Bloodgood  v.  The  Mohawk  and  Hudson  B.  B. 
Co.,  18  Wend.  9.) 
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I  have  cited  the  cases  on  the  question  of  legislative  power 
over  highways,  without  any  comments  of  my  own  on  the 
theories  of  the  state  constitutions  which  must  have  led  to 
these  decisions.  Such  comments  would  he  useless,  and  prob- 
ably out  of  place.  I  have  only  to  say  that  they  necessarily 
lead  to  the  conclusion  that  the  legislature  of  this  state  had 
the  constitutional  power  to  authorize  Kerr  and  his  associates 
to  construct  and  operate  the  rail  road  in  question,  as  to  the 
public ;  and  also  as  to  the  private  plaintiffs  in  this  case,  with- 
out any  compensation  to  them  for  consequential  damages^  as 
abutting  lot  owners  or  otherwise. 

\  It  is  hardly  necessary  to  say  that  the  act  of  the  legislature, 
conferring  on  Kerr  and  his  associates  the  privilege  in  ques- 
tion, cannot  be  held  void  on  the  ground  that  it  creates  or  con- 
fers a  monopoly.  Many  if  not  most  of  the  cases  above  cited 
on  the  question  of  legislative  power  are  cases  in  which  the 
question  of  power  arose  between  the  grantee  or  grantees  of  a 
legislative  monopoly,  and  third  parties,  claiming  that  they  had 
been  or  would  be  injured  thereby.  I  am  not  aware  of  any  case 
in  which  an  act  of  a  state  legislature  has  been  held  void  on^ 
the  ground,  alone,  that  it  created  or  conferred  a  monopolj^ J 

The  only  other  question  to  be  considered  in  this  case  then 
is^  whether  the  legislature  had  the  constitutional  power  4o 
authorize  Kerr  and  his  associates  to  construct  and  operate 
the  rail  road,  through  or  upon  the  streets  of  the  city,  with- 
out the  consent  of  the  city  corporation.  The  legislature,  by 
the  act,  not  only  undertake  to  grant  this  privilege  without 
the  consent  of  the  city  authorities,  but  the  act  expressly  pro- 
hibits them  from  doing  any  act  "  to  hinder,  delay  or  obstruct 
the  construction  or  operation  of  said  rail  road.''  The  ques- 
tion is,  whether  the  city  corporation  is  protected  by  its  char- 
ter from  an  aot  of  the  legislature  like  this. 

At  common  law,  corporations  were  divided  into  aggregate 
and  sole ;  and  there  was  another  division  of  corporations, 
either  aggregate  or  sole,  into  ecclesiastical  and  lay,  and  lay 
corporations  were  of  two  sorts,  civil  and  eleemosynary.   (1 BL 
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Com.  469  to  472.)  Civil  corporations  were  sometimes  called 
corporations  for  public  government,  and  eleemosynary  corpo- 
rations, corporations  for  private  charity ;  and  hence  it  was 
said  in  the  books  that  corporations  were  of  two  sorts,  one  for 
public  government,  and  the  other  for  private  charity.  (For^ 
fescue's  JRep.  299.  Philips  v.  Bury,  1  Lord  Baymond,  5. 
S,  C,  4  Mod.  106.  Lord  Holt's  opinion  in  this  case,  from 
his  manuscripty  2  T.  B.  652.)  This  common  law  distinction 
between  corporations  for  public  government,  and  for  private 
charity,  was  taken  not  at  all  with  reference  to  the  power  of 
the  crown  over  the  two  sorts  of  corporations,  or  their  fran- 
chises, but  solely  with  reference  to  the  private  visitorial  power 
or  government,  conceded  by  law,  to  the  founder  and  endower 
of  a  private  charitable  corporation.  Lord  Holt  (2  T.  B.  352) 
defines  these  two  sorts  of  lay  corporations.  He  says :  ^^  And 
that  we  may  the  better  apprehend  the  nature  of  a  visitor,  we 
are  to  consider  that  there  are  in  law  two  sorts  of  corporations 
aggi'^gstte,  such  as  are  for  public  government  and  such  as  are 
for  private  charity.  Those  that  are  for  the  public  govern- 
ment of  a  town,  city,  mystery y  or  the  lihey  being  for  public 
advantage,  are  to  be  governed  according  to  the  law  of  the 
land,  &c. ;  of  these  there  are  no  private  founders,  and  conse- 
quently no  particular  visitor;  there  are  no  patrons  of  these,"  &c. 
He  then  defines  a  private  or  particular  corporation  for  charity. 
It  is  evident  that  a  bank  or  manufacturing  corporation  or  any 
corporation  created  for  the  purpose  of  carrying  on  or  promoting 
any  art,  or  mystery y  would,  at  common  law,  have  come  within 
the  class  and  definition  of  corporations  for  public  government. 
There  was  no  such  distinction  between  corporations,  as 
public  and  private,  taken  with  reference  to  the  power  of  the 
crown  over  their  charters  or  franchises,  known  to  the  common 
law.  {See  Hale's  Analysis  of  the  Law y  51-5^  Also  aU" 
thorities  before  cited  on  this  point.)  The  king  could  not 
abolish  any  lay  corporation,  or  new  model  it,  or  alter  its 
powers  without  assent.  {King  v.  Passmorey  3  T.  B.  244, 
246.    Bex  v.  Vice  Chancellor  of  Cambridgcy  3  Burr.  1656.) 
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There  was  no  occasion  at  the  common  law  for  any  such 
division  of  lay  coporations  into  public  and  private^  eiih^ 
with  reference  to  the  power  of  the  crown,  or  of  parliament — 
for  parliament  was  omnipotent ;  and  the  crown  had  not  the 
power  arbitrarily  to  abolish,  take  away,  or  alter  the  charter 
or  franchises  of  any  lay  corporation.  Of  course  a  corporation 
could  at  common  law  forfeit  its  chartered  franchises  by  mis-- 
user  or  nonuser ;  and  they  could  be  taken  away  by  a  judg- 
ment of  forfeiture  in  a  proper  legal  proceeding:  In  WcUea  v. 
Stetson,  (2  Mass.  B.  146,  decided  in  1806,)  before  cited, 
Parsons,  Ch.  J.  said :  ^'  We  are  also  satisfied  that  the  rights 
legally  vested  in  this  or  in  any  corporation  cannot  be  con- 
trolled or  destroyed  by  any  subsequent  statute,  unless  a  power 
for  that  purpose  be  reserved  to  the  legislature  in  the  act  of 
incorporation."  In  Terrett  v.  Taylor  and  otherSy  (9  Oranohj 
51,  decided  in  1815,)  Story,  J.  said  :  "  A  private  corpora- 
tion, created  by  the  legislature,  may  lose  its  franchises  by  a 
misuser  or  a  nonuser,  and  they  may  be  resumed  by  the  gov- 
ernment under  a  judicial  judgment  upon  a  quo  warranto  to 
ascertain  and  enforce  the  forfeiture.  This  is  the  conmion  law 
of  the  land,  and  is  a  tacit  condition  annexed  to  the  creation 
of  every  such  corporation." 

Upon  a  change  of  government,  too,  it  may  be  admitted 
that  such  exclusive  privileges  attached  to  a  private  corpora- 
tion as  are  inconsistent  with  a  new  government,  may  be  abol- 
ished. "  In  respect  also  to  public  corporations  which  exist 
only  for  public  purposes y  such  (W  counties,  towns,  cities,  dtc, 
the  legislature  may,  under  proper  limitations,  have  a  right 
to  change,  modify,  enlarge  or  restrain  them,  securing  hoW' 
ever  the  property  for  the  uses  of  those  for  whom,  and  at 
whose  expense,  it  was  originally  purchased*'  Bo  far  as  I 
have  been  able  to  investigate  the  point,  this  was  the  first  ju- 
dicial intimation  in  the  United  States  of  the  reasonableness 
or  propriety  of  a  division  of  corporations  into  public  and  pri- 
vate, with  reference  to  the  power  of  the  state  legislatures  over 
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ibeir  charters  and  franchises ;  or  of  the  reasonableness  or  pro* 
priety,  if  this  division  was  to  be  made,  of  placing  chartered 
cities  in  the  same  category  as  towns  and  counties,  recognized 
and  known  as  qtMsi  corporations.  What  Judge  Story  said 
on  this  point  in  Terrett  v.  Taylor  and  otherSy  was  certainly 
said  qualifiedly ;  but  I  think  it  may  be  said,  nevertheless,  to 
have  been  the  most  momentous  dictum  that  ever  came  from 
a  judge — for  this  division  of  corporations  into  public  and 
private,  with  reference  to  the  power  of  the  state  legislatures 
over  their  charters  and  franchises,  was  recognized  in  the 
Dartmouth  College  caae^  (4  Wheat.  638,  663,  668,  694,  dc- 
dded  in  1819 ;)  and  thus  reconmiended,  was  adopted  by  the 
state  courts — and  the  consequence  is,  that  the  charters,  and 
all  the  governmental,  or  mere  political  franchises  of  cities, 
some  of  them  with  charters  dating  back  long  prior  to  the  rev- 
olution, lie  prostrate  at  the  feet  of  the  state  legislatures,  to 
be  altered  or  modified  to  suit  the  views  or  purposes  of  a  po- 
litical majority 

The  considerations  of  public  policy,  and  even  of  personal 
liberty,  which  might  be  urged  against  the  propriety  of  insti- 
tuting this  classification  of  corporations,  with  reference  to* 
state  power,  I  have  never  seen  adverted  to ;  nor  have  I  ever 
beenable  to  seewhy  the  charter  of  a  city  was  not  just  as 
much  a  contract  as  the  charter  of  a  bank^  or  of  Dartmouth 
College.  It  is  certain  that  Mr.  Webster's  argument  in  the 
Dartmouth  College  case,  and  the  common  law  authorities 
cited  by  him,  in  the  main,  applied  with  as  much  force  to  the 
charter  of  a  city,  as  to  that  of  Dartmouth  College. 

It  is  plain  that  I  am  right  in  calling  the  remarks  which  I 
have  quoted  from  Justice  Story's  opinion  in  Terrett  v.  Tay-- 
lor  and  others,  a  dictum.  What  was  the  question  in  that 
case?  The  Episcopal  church  of  Virginia,  previous  to  the 
revolution,  had  certain  lands  which  were  confirmed  to  her  by 
various  statutes  of  the  state,  passed  from  1776  to  1788 ;  the 
legislature  afterwards,  by  two  statutes,  repealed  the  statutes 
confirming  the  right  of  the  church  to  the  lands,  and  thus 
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undertook  to  divest  her  of  the  lands.  The  question  was, 
whether  the  repealing  statutes  were  constitutional ;  and  it 
was  held  that  they  were  not.  Now,  can  it  be  said  that  the 
decision  of  this  question  called  for  what  was  said  by  Mr. 
Justice  Story,  as  to  the  distinction  between  public  and  pri* 
vate  corporations  ?  It  can  hardly  be  said  that  the  decision 
of  the  question  in  the  Dartmouth  College  case,  whether  the 
charter  of  the  college  was  a  contract,  within  the  meaning  of 
the  clause  in  the  constitution  of  the  United  States  declaring 
that  no  state  shall  make  any  law  impairing  the  obligation 
of  contracts,  called  for  all  that  was  said  by  the  judges  in 
that  case,  as  to  the  distinction  between  public  and  private 
corporations,  with  reference  to  state  power  ovqy  thei^.  But 
I  am  convinced  thi|t  thia  dintinction  is  now  so  firmly  settled 

by  authority,  anrl   haa  liAfn  a^  jp>nftrii.nY  rflGOgnizfld^  t^t  }^ 

would  be  practicallv  useless^  if  n^f.  i;^^^/}^^^^^^  absurd  to 
attempt^  by  any  constitutional  theory  or  general  jeasoning. 
to  disturb  it.  It  only  remains,  therefore,  to  see  what  the 
doctrine  is  distinctly ;  how  far  it  has  been  recognized  by  the 
courts  of  this  state ;  whether  it  applies  to  the  charters  of  the 
city  of  New  York ;  and  if  so,  how  it  affects  the  question  of 
the  power  of  the  state  legislature  to  pass  the  act  in  question, 
as  between  the  legislature  and  the  city  corporation. 

In  Angell  &  Ames  on  Corporations^  §  31,  the  distinction 
between  public  and  private  corporations  is  stated  thus : 
'^  The  main  distinction  between  public  and  private  corpora- 
tions is,  that  over  the  former  the  legislature,  as  the  trustee 
or  guardian  of  the  public  interest,  has  the  exclusive  and  un- 
restrained control,  and  acting  as  such,  as  it  may  create,  so  it 
may  modify  or  destroy,  as  public  exigency  requires  or  recom- 
mends, or  the  public  interest  will  best  be  subserved.  Private 
corporations,  on  the  other  hand,  are  created  by  an  act  of  the 
legislature  which,  in  connection  with  its  acceptance,  is  re- 
garded as  a  compact y  and  one  which,  so  long  as  the  body  cor- 
porate faithfully  observes,  the  legislature  is  constitutionally 
restrained  from  impairing,''  &c. ;  citing  the  Dartmouth  CoU 
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lege  caee^  (4  Wheatofiy)  and  a  large  number  of  other  cases, 
decided  in  different  states  of  the  Union ;  in  most,  if  not  in 
all  of  which  state  cases,  I  think  it  will  be  fonnd  that  the 
Dartmouth  College  case  is  cited  and  relied  on.  See  2  Kenfs 
OommentarieSj  305,  where  the  doctrine  is  stated  substantially 
the  same. 

In  the  case  of  Bonaparte  v.  The  Camden  and  Amboy  B, 
B,  Co.y  (1  Bald.  Cir,  Ct.  B.  222,)  it  was  said,  "generally 
speaMng,  public  corporations  are  towns,  cities,  counties,  par- 
ishes, existing  for  public  purposes ;  private  corporations  are 
for  banks,  insurance,  roads,  canals,  bridges,  &c.,  where  the 
stock  is  owned  by  individuals,  but  their  use  may  be  public." 
In  this  state  the  distinction  between  public  and  private  cor- 
porations, with  reference  to  the  power  of  the  state  legislature 
over  them,  was  recognized  and  applied  in  The  People  v.  Jfor- 
W^,  (13  Wend,  325.)  In  this  case  it  was  held  that  political 
powers  conferred  upon  a  corporation  for  the  local  government 
of  a  place,  such  as  cities  and  villages,  are  not  vested  rights 
against  the  state,  and  may  be  abrogated  by  the  legislature  as 
well  by  6  general  law  affecting  the  whole  state,  as  by  a  special 
act  altering  the  powers  of  the  corporation.  It  was  lilso  held 
in  this  case,  that  an  individual  corporator  cannot  object  to  an 
act  of  the  legislature  altering,  modifying  or  abrogating  any 
power  or  franchise  conferred  by  the  charter  upon  the  corpo- 
ration. In  this  case,  it  was  said  by  Nelson,  J.  "It  is  an 
unsound  and  even  absurd  proposition,  that  political  power 
conferred  by  the  legislature  can  become  a  vested  right  as 
against  the  government  in  any  individual  or  body  of  men. 
It  is  repugnant  to  the  genius  of  our  institutions,''  &c.  Again 
he  says :  "  Many  of  the  English  charters,  incorporating  cities 
and  towns,  were  likewise  acquired  by  means  of  an  appeal 
either  to  the  fears,  avarice,  or  generosity  of  the  crown,  and 
like  those  on  the  continent  are  to  be  viewed,  as  they  are  in 
truth,  in  the  nature  of  a  bill  of  rights.  It  was  the  acquisi- 
tion of  so  much  liberty  conceded  by,  or  extorted  from,  a  sove- 
reign claiming  nearly  absolute  power ;  and  hence  the  idea  of 
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inviolability  so  generally  and  justly  attached  to  them.  They 
were  eonstitutioual  charters,  which  the  crown  could  not  en- 
croach upon  without  violating  the  freedom  of  the  subject. 
Most  if  not  all  the  leading  cases  in  the  books,  involving  the 
question  of  the  inviolability  of  these  charters  in  the  English 
courts,  arose  between  the  prerogatives  of  the  crown  and  the 
corporation.  The  right  or  power  of  ^parliament  in  England, 
or  of  the  legislature  here,  to  interfere  with  these  bodies,  ere* 
ated  as  auxiliaries  to  be  employed  in  the  government  of  the 
state,  would  present  quite  a  different  question.'' 

I  cannot  avoid  sajring  with  diffidence,  that  I  cannot  see 
why  a  legislative  encroachment  upon  the  charter  of  a  city  is 
not  just  as  much  a  violation  of  the  freedom  of  its  inhabitants, 
as  an  encroachment  by  the  crown  would  have  been.  The  vi- 
olation of  the  freedom  of  the  citizen  or  subject  depends  cer- 
tainly upon  the  extent  and  character  of  the  encroachment, 
and  not  upon  the  form  or  source  of  the  power  from  which  it 
C  »in('S'. 

The  Montgomerie  charter  of  the  city  of  New  York,  dated 
January  15,  1730,  authorized  the  aldermen  of  the  city,  with 
certain  other  officers,  to  hold  and  keep  courts  of  general  ses- 
sions of  the  peace  in  and  for  the  city  and  county  of  New 
York.  The  legislature,  by  an  act  passed  May  14,  1840,  an- 
nulled the  power  conferred  on  the  aldermen  of  the  city  by  the 
charter  of  1730,  to  officiate  as  judges  of  the  court  of  general 
sessions.  This  act  was  held  to  be  constitutional  in  The  Peo^ 
pie  V.  Purdy,  (2  Hill,  31.)  The  court,  per  Bronson,  J., 
said  (p.  33)  :  "  The  power  of  the  legislature  to  alter  the 
charters  of  public  corporations  without  their  consent — pro- 
vided rights  of  property  are  not  affected  by  it — cannot  be 
doubted.  Cities  and  villages  exercise  powers  of  govern- 
ment— a  portion  of  the  sovereign  power  of  the  state — within 
a  limited  district.  Such  privileges  cannot,  from  their  very 
nature,  be  the  subject  of  an  inalienable  grant.  They  may  be 
recalled  at  pleasure.  Whether  the  act  of  1840  was  a  wise  or 
politic  exercise  of  the  legislative  power,  is  a  question  wit|i 


426        OASES  IN  THE  SUPREME  OOUBT. 

The  People  v.  Kerr, 

which  we  have  nothing  to  do."  This  case  ako  decided,  what 
indeed  is  plain,  that  the  provision  of  the  state  constitution, 
that  nothing  contained  in  it  ^'  shall  annul  any  charters  to 
bodies  corporate  and  politic/'  left  the  charters  granted  by  the 
British  crown,  subject  to  the  power  of  the  stattf  legislature, 
the  same  as  if  they  had  been  granted  by  the  legislature,  with-- 
out  reserving  the  right  to  repeal  or  alter  them.  This  case 
was  reversed  by  the  court  of  errors,  (4  HiU^  384,)  but  upon 
a  ground  no  way  affecting  its  authority,  upon  the  point  for 
which  it  is  cited  here. 

The  nineteenth  section  of  the  Montgomerie  charter,  confer- 
red upon  the  corporatioi^  the  office  of  ganger  of  all  gaugable 
liquors  and  vessels,  and  of  measurer  of  salt,  grain  and  all 
measurable  merchandises;  and  of  surveyor  and  packer  of 
bread,  &c.,  with  all  the  fees  and  perquisites  arising  therefrom. 
An  act  of  the  legislature  was  passed  in  1832,  regulating  the 
measuring  of  grain  in  the  city ;  which  authorized  the  ap- 
pointment of  a  measurer  general,  and  between  ten  and  twenty 
measurers  by  the  governor  and  senate.  The  act  declared  that 
no  persons  except  those  appointed  under  the  act  should  meas- 
ure any  grain  in  New  York  for  hire  or  reward.  This  act  of 
the  legislature  was  declared  valid  by  the  superior  court  of  the 
city,  Ch.  J.  Jones  delivering  the  opinion.  The  case  is  cited 
note  34,  Kent's  Char.y  but  I  do  not  find  it  reported. 

Without  adverting  particularly  to  the  numerous  instances 
in  which  the  state  legislature  has,  particularly  of  late  years, 
altered  and  remodeled  the  charter  and  franchises  of  the  city, 
without  its  assent ;  and  which  have  been  submitted  to  by  the 
city  authorities,  apparently  without  their  dissent — the  recog- 
nized division  of  corporations  into  public  and  private,  with 
reference  to  legislative  power ;  the  consequent  well  settled  doc- 
trine that  the  state  legislatures  have  full  power  and  control 
over  the  charters  and  mere  governmental  or  political  fran- 
chises of  cities  ;  and  the  cases  last  cited,  relating  to  legislative 
interference  with  the  charter  of  the  city  of  New  York  ;  will 
not  permit  an  escape  from  the  conclusion^at  the  leyislature 
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of  thia_ state  has  fnll  power  over  the  governmental  f>r  pf^lit^f^^f 
franchises  nf  ihth  mty  nf  TSf^ftw  Ynrk  Even  the  Dartmouth 
College  case  concedes  that  the  property  and  property  fran- 
chises of  public  corporationB  are  protected  from  legislative 
power.  (See  also  Bailey  v.  The  Mayor  dc,  3  Hill^  531 ; 
Benson  v.  The  Mayor  {fee,  10  Barb.  223.) 

The  act  of  the  legislature,  granting  to  Kerr  and  his  asso- 
dates  the  use  of  the  streets  for  the  rail  road,  imdoubtedly 
interferes  with  the  full  power  given  in  the  sixteenth  section 
of  the  Montgomerie  charter  to  the  common  council  of  the 
city,  ^^  not  only  to  establish,  appoint,  order  and  direct  the 
making  and  laying  out  of  all  other  streets,  &c.  not  already 
laid  out,  but  also  the  altering,  amending  and  repairing  all 
such  streets,  &c.  heretofore  made  or  laid  out,  or  hereafter  to 
be  made  or  laid  out,  &c.,  in  such  manner  as  the  said  common 
council,  for  the  time  being,  or  the  major  part  of  them,  shall 
think  or  judge  to  be  necessary  and  convenient  for  all  inhab- 
itants and  travelers  there/'  This  power  is  a  franchise.  I 
do  not  see  that  the  privilege  granted  by  the  act  can  interfere 
with  any  other  franchise  or  charter  power  of  the  city.  The 
ytesjion  then  is,  wbether_this  power  over  the  streets^  and  the 
kying  out  of  the  same^  can  be  called  property,  or  a  property 
franchise  ? 

Chancellor  Kent,  speaking  of  this  grant  of  power  over 
streets,  says  (Kent's  Char,  note  31)  :  "  This  is  a  grant  of  a 
public  nature,  wthout  any  private  interest  or  property  or 
revenue  connected  with  it,  and  it  has  always  continued  with 
the  common  council,  subject,  nevertheless,  at  all  times,  to 
legislative  interference  and  direction  ;"  and  he  refers  to  vari- 
ous acts,  colonial  and  state,  as  instances  of  such  legislative 
interference  and  direction.  It  is  plain  that  this  power  over 
the  streets  cannot  be  called  a  property  franchise.  It  is  a^ 
power  Jo  lay  out  streets  and  regulate  them  as  highways^,  for 
public  Qse. 

The  complaint  in  this  case  alleges  that  the  privileges  and 
franchises  attempted  by  the  act  of  the  legislature  to  be  con- 
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ferred  on  the  grantees  named  in  it^  are  of  great  pecuniary 
value ;  and  that  certain  individuals  named,  citizens  and  tax 
payers  of  the  city,  offered  and  proposed  to  the  legislature, 
*'  in  case  the  right  of  way  described  in  said  bill  (the  act  of 
the  legislature  in  question)  could  be  legally  secured  to  them, 
in  the  manner  provided  in  said  bUl,  and  the  opportunity  and 
option  afforded  them,  to  pay  therefbr  the  sum  of  one  million 
of  dollars  to  the  corporation  of  the  city  of  New  York,  for  the 
benefit  of  the  city,"  &c.  I  do  not  see  how  this  allegation, 
assuming  it  to  be  true,  can  affect  the  question  whether  the 
act  interferes  with  any  property  right  of  the  city  corporation, 
or  any  other  question  in  the  case. 

If  the  corporation  had  power  to  grant  this  privileged  use 
of  the  streets,  and  had  granted  it,  and  received  a  million  of 
dollars  for  it,  the  money  would  have  been  property;  but 
surely  such  sale  of  the  privilege  would  not  have  made  the 
power  granting  it  a  property  franchise.  If  the  legislature 
had  accepted  the  offer  alleged  in  the  complaint  in  this  case, 
and  the  jprivilege  had  been  granted  to  those  making  the  offer, 
and  the  money  had  been  paid  to  the  city  corporation,  would 
this  have  made  the  power  of  legislation  a  property  franchise  ? 
Those  asking  for  the  favors  of  political  or  governmental  power, 
may  be  very  willing  to  pay  for  them ;  but  if  they  do,  it  can- 
not be  said  that  it  changes  the  nature  of  the  power. 

The  corporation  has  certain  revenues  as  incidental  to  the 
power  of  licensing  hackney  coaches  and  public  carriages,  con- 
ferred, I  believe,  by  the  act  of  1813 ;  but  this  power,  I  sup- 
pose, is  of  the  nature  of  a  -police  power,  and  the  revenues 
incidental  to  it  as  such.  The  same  remark  may  probably  be 
made  as  to  the  license  fees  for  running  rail  road  cars,  the 
right  or  practice  of  exacting  which  would  seem'  to  be  acknowl- 
edged by  the  act  in  question. 

In  every  aspect,  then,  of  this  question  of  the  power  of  the 
legislature  to  confer  this  privileged  use  of  the  streets  on  Kerr 
and  his  associates — as  to  the  public—ras  to  the  private  plain- 
afb  alleging  apprehended  consequential  damages-r-as  to  the 
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city  corporation,  claiming  protection  by  its  charter — I  am 
not  permitted,  by  the  decisions  of  our  courts,  to  escape  tho 
conclusion  that  the  leprislature  had  the  power,  without  the 
consent  oj^  the  ieity,  and  without  compensation  to  the  private 
plaintiffs  for  consequential  damages:  and  that  the  order 
made  by  the  special  term  in  this  case,  continuing  the  tempo- 
rary injunction,  should  thertfpre  be  reversed. 

As  to  the  order  of  the  special  term,  sustaining  the  demur- 
rer of  the  mayor  &c.,  I  concur  in  the  conclusion  of  Judge 
Wblles,  that  the  order  should  be  aflSrmed,  on  the  ground 
stated  by  him.  It  may  also  be  observed  that  there  is  no 
allegation  in  the  complaint,  of  any  fact  to  show  that  the 
mayor,  &c.  had  any  intention  to  act  adversely  to  the  rights 
claimed  by  the  plaintiff. 

Leokard,  J.  After  careful  consideration,  I  am  unable  to 
concur  with  my  associates  in  reversing  the  order  continuing 
the  injunction. 

I  disagree  with  the  learned  justice  who  writes  the  leading 
opinion  for  reversal,  in  holding  that  the  coporation  of  the 
city  of  New  York  have  no  beneficial  interest  in  the  streets. 
Every  new  use  which  is  not  inconsistent  with  the  original 
use  by  the  public  under  the  trust  by  which  the  title  is  held 
by  the  municipal  corporation  for  a  highway,  belongs  to  the 
municipality,  and  not  to  the  people  of  the  state  at  large. 
The  rail  road  track  when  laid  makes  use  of  a  certain  portion 
of  the  land  constituting  the  street.  It  is  a  new  use,  which 
enures,  pecuniarily,  to  the  profit  of  the  grantees,  and,  as  a 
convenience,  only  to  the  advantages  of  the  public.  The  cor- 
poration, with,  the  permission  of  the  legislature,  may  con- 
struct the  rail  road  and  enjoy  the  profit.  That  right  flows 
from  and  is  attached  to  the  fee  of  the  land  constituting  the 
street,  and  is  vested  in  the  corporation.  The  right  of  the 
public  in  the  streets  of  the  city  is  for  a  highway  only,  as 
heretofore  used  and  enjoyed ;  not  for  laying  a  rail  road.    It  is 
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the  mnnicipality  that  have  paid  for  the  land  in  the  streets, 
not  the  public  at  large. 

For  these  reasons,  and  those  referred  to  in  mj  opinion  at 
the  special  term,  I  am  convinced  that  the  right  demanded  is 
one  which  the  public  may  not  take  from  the  municipality  of 
the  city  of  New  York  without  payment.  That  the  payment, 
when  made,  must  go  to  the  city  treasury,  for  the  relief  of 
local  tax  payers,  and  not  for  any  other  public  use. 

I  dissent  from  the  opinion  reversing  the  injunction  order. 
I  concur  in  the  order  sustaining  the  demurrer  of  the  mayor, 
&c.  of  the  city  of  New  York  to  the  complaint,  with  costs. 

Order  continuing  injunction  reversed,  and  order  for  injunc- 
tion discharged.  Order  and  judgment  sustaining  demurrer 
to  complaint  cffirmed, 

[Nsw  ToBK  GBNSKiLL  TsRK,  Jolj  21,  1862.  SuOmlamd,  LMMrd  and 
FUZcf,  Jnsticet.] 


Mabt  Obaos  Patchsn,  appellant,  vs.  Maria  F.  Dktih 
and  others,  respondents. 

Where,  upon  appeal  tram  a  decree  of  (he  surrogate  made  upon  an  applio^ 
tion  for  letters  of  administration,  It  appears  that  the  sole  issne  tried  was, 
whether  the  person  to  whom  the  citation  was  addressed  was  or  was  not  the 
widow  of  the  deceased ;  and  the  eTidence  leaves  the  court  in  donbt  whether 
there  was  a  marriage  between  the  deceased  and  the  person  claiming  to  be 
his  widow,  it  will,  especlallj  where  there  is  oApring  from  the  alleged  mar- 
riage, recognized  bf  the  deceased  as  his,  order  the  case  to  be  tried  by  a  Jory, 
at  the  circuit. 

THIS  was  an  appeal  from  the  decision  of  the  surrogate  of 
the  city  and  county  of  New  York,  upon  an  application 
for  letters  of  administration  upon  the  estate  of  Henry  0. 
Patchen,  deceased,  by  Maria  F.  Devin,  testamentary  guardian 
of  a  brother  of  said  Patchen.    The  citation  was  addressed 


KEW  YORK— MAT,  1862.  431 


Patchen  v.  Devin. 


to  ^^  Mary  G.  Melvin,  otherwise  called  Sparks  or  PatcheD, 
claiming  to  be  the  widow  of  Henry  C.  Patchen/'  &c.  The 
sole  issue  tried  was,  whether  the  person  to  whom  the  cita- 
tion was  addressed  was  or  was  not  the  widow  of  Henry  C. 
Patchen.  Upon  that  issue  much  testimony  was  given,  on 
both  sides ;  a  good  deal  of  which  was  conflicting.  It  was 
proved  that  the  deceased  left  him  surviving  a  son  named 
Henry  C.  The  judgment  of  the  surrogate  was,  "  that  Mary 
G.  Melvin,  otherwise  called  Sparks  or  Patchen,  is  not  the 
widow  of  Henry  C.  Patchen,  deceased.'' 

S.  E.  Lyoriy  for  the  appellant. 

A.  W.  Bradford,  for  the  respondent. 

By  the  Court j  Ingraham,  P.  J.  In  this  case  the  evidence 
on  the  part  of  the  appellant  was  amply  suificient  to  show  a 
marriage;  and  although  that  evidence  was  somewhat  im- 
peached, still  we  are  not  satisfied  that  there  was  su£Bicient  to 
overcome  the  testimony. 

A  reversal  of  the  surrogate's  decree  will  give  the  parties 
the  opportunity  to  submit  the  case  to  a  jury,  where  we 
think  such  a  question  should  be  decided.  Where  there  is  a 
clear  preponderance  of  testimony,  such  a  course  is  not  neces- 
sary ;  but  when  we  doubt  as  to  the  facts  submitted  for  the 
purpose  of  contradicting  the  evidence  of  the  claimant,  and 
more  especially  when  there  is  offspring  from  the  marriage, 
recognized  by  the  deceased  as  his,  we  think  we  shall  best 
promote  the  ends  of  justice  by  ordering  this  case  to  be  tried 
by  a  jury. 

Decree  of  surrogate  reversed,  and  a  trial  ordered  at  the 
circuit. 

[Nsw  YoBK  Qbvibal  Tbbk,  May  6, 1862.  IngrahoM,  Leonard  and  Rou^ 
krmUf  Justices.] 
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The  People  ex  rel.  Mitchell  vs.  Simpsok. 

The  fUtnte  rdatiTe  to  smnouuy  proceedings  to  recoTer  the  posseenon  of 
lands  was  not  intended,  and  does  not  provide,  for  obtaining  the  possession 
of  land  in  anj  cases  except  those  in  which  the  relation  of  landlord  and  ten- 
ant exists,  and  it  applies  to  no  one  bat  a  tenant 

The  affidavit  on  which  the  proceedings  are  instttnted  most  show  the  facts 
which  authorize  the  removal  of  the  tenant,  before  the  magistrate  \b  author- 
ized to  proceed. 

An  affidavit  which  contains  no  allegation  of  a  tenancy,  nor  anj  fiusts  showing 
how  anj  tenancy  could  exist,  but  on  the  contrary  sets  out  fkcts  showing 
that  the  person  proceeded  against  could  not  be  a  tenant,  but  was  the 
assignor  of  the  lease,  who,  after  the  assignment,  had  not  given  up  the  pos- 
session, and  became  a  tenant  at  sufferance  of  the  applicant,  is  not  a  com- 
pliance with  the  statute. 

CERTIORARI  to  review  sammary  proceedings  had  before 
William  H.  Buell,  Esq.,  justice  of  the  district  court  in 
the  city  of  New  York,  for  the  eighth  judicial  district,  to  re- 
cover the  possession  of  lands.  The  affidavit  upon  which  the 
proceedings  were  instituted  was  as  follows : 

^^  Andrew  Simpson  being  duly  sworn,  says  that  he  is  .the 
agent  and  attorney  in  fact  of  Isabella  Simpson,  landlord  of 
the  premises  hereinafter  described,  and  that  on  or  about  the 
16th  day  of  September,  1859,  by  an  instrument  in  writing, 
under  seal,  one  John  Moadinger,  as  landlord,  rented  unto 
Mirando  Mitchell,  as  tenant,  the  lot  of  land  and  premises 
situate  No.  423  Third  avenue,  in  the  city  of  New  York,  for 
the  term  often  years,  commencing  on  the  first  day  of  October, 
1859,  and  that  said  Mitchell,  as  tenant,  entered  into  posses- 
sion of  said  premises,  under  said  lease,  on  the  12th  day  of 
October,  1859 ;  the  said  Mitchell,  by  an  instrument  in  writing 
under  seal,  for  a  valuable  consideration,  duly  assigned,  trans- 
ferred and  set  over  unto  deponent,  the  said  lease  aforesaid, 
under  which  said  Mitchell  occupied  said  premises,  and  that 
deponent  thereupon  became  entitled  to  the  possession  of  said 
premises,  and  that  the  said  Mitchell  became  the  tenant  of 
deponent  by  sufferance ;  and  that  deponent,  by  an  instru- 
ment in  writing,  uiider  seal,  bearing  date  October  16,  I860, 
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sold,  assigned  and  transferred  said  lease  to  Allen  Hay,  and 
that  said  Allen  Hay  afterwards  by  an  instrument  in  writing, 
under  seal,  sold,  assigned  and  transferred  unto  Isabella  Simp- 
son the  said  lease  aforesaid,  and  by  reason  of  such  transfers 
and  assignments  aforesaid,  said  Mirando  Mitchell  became  the 
tenant  at  sufferance  of  the  said  Isabella  Simpson. 

Deponent  further  says,  that  said  Mirando  Mitchell  has 
held  and  occupied  the  said  premises  as  the  tenant  at  suffer- 
ance of  said  Isabella  Simpson,  the  landlord  thereof,  as  afore- 
said, from  the  said  16th  day  of  October,  1860,  until  the 
expiration  of  such  tenancy,  as  hereinafter  mentioned. 

Deponent  further  says,  that  on  the  24th  day  of  December, 
1861,  said  Isabella  Simpson  caused  a  notice  in  writing  to  be 
served  upon  said  Mirando  Mitchell  in  due  form  of  law,  re- 
quiring the  said  Mirando  Mitchell  to  remove  from  the  said 
premises,  and  notifying  him  that  such  tenancy  had  term- 
inated; that  more  than  one  month  has  elapsed  since  the 
service  of  said  notice,  yet  the  said  Mitchell  has  not  removed 
from  said  premises,  but  holds  over  and  continues  in  posses- 
sion of  the  said  premises  without  the  permission  of  the  land- 
lord, and  after  the  expiration  of  his  term  therein  as  aforesaid/' 

The  subsequent  proceedings  before  the  justice  are  stated 
in  the  opinion  of  the  court.  The  affidavit  of  the  relator,  on 
which  the  certiorari  was  issued,  alleged  that  upon  the  enter- 
ing of  the  judgment,  the  justice  issued  his  warrant  to  remove 
the  relator  from  the  possession  of  the  premises,  to  which  the 
constable  had  returned  that  he  had  put  the  landlord  into  full 
possession  of  the  premises  therein  mentioned. 

Coulter  d  Foster ^  for  the  plaintiff  in  error. 

^  for  the  defendant  in  error. 

By  the  Court,  Inobahak,  P.  J.  This  case  is  submitted 
to  us  on  a  certiorari  to  review  proceedings  under  the  statute 
for  summary  proceedings  to  recover  possession  of  lands,  &c. 
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The  return  shows  the  isstung  of  the  summoDs  on  the  29th 
January,  1862,  about  10  A.  M.,  the  service  of  the  suaunons 
on  some  person  on  the  premises,  whose  name  is  not  given, 
which  was  returnable  at  12  M.  of  the  same  day,  and  judgment 
taken  by  default.  Harsh  and  oppressive  as  this  proceeding  is, 
in  many  instances,  and  uncertain  as  it  is  whether,  in  this  case, 
any  notice  ever  reached  the  relator  before  the  order  to  expel 
him  from  the  premises  was  granted,  still,  under  the  provisions 
of  the  statute  and  the  decisions  that  have  been  made  there- 
on, the  relator  could  have  no  relief  on  certiorari  for  these 
causes.  That  there  may  be  reason,  on  or  about  the  1st  of 
May,  for  so  short  a  notice,  may  be  conceded,  but  that  such 
haste  is  necessary  unless  it  be  for  the  purposes  which  appear 
to  have  been  in  view  in  this  case,  I  can  see  no  good  cause  for 
believing.  We  are  th^  left  to  inquire  whether  the  affidavit 
on  which  the  justice  commenced  the  proceeding  was  sufficient 
to^ve  him  jurisdiction.  This  affidavit,  after  stating  that 
the  respondent  became  the  owner  of  the  premises  for  a  term 
of  years,  which  had,  prior  to  her  title,  been  assigned  by  the 
relator  to  one  of  the  prior  holders  of  the  lease,  and  that  such 
lease  had  by  various  assignments  been  vested  in  the  respond- 
ent, adds,  ^^and  that  said  Mitchell  became  a  tenant  at  suffer- 
ance of  said  Isabella  Simpson,  and  that  said  tenancy  was 
terminated  by  a  notice  of  one  month,""  &c.  It  contains  no 
allegation  of  a  tenancy,  nor  any  facts  showing  how  any  ten- 
ancy could  exist.  On  the  contrary,  the  facts  set  out  show 
that  Mitchell  could  not  be  a  tenant,  but  was  the  assignor  of 
the  lease,  who,  after  the  assignment,  had  not  given  up  the 
possession.  This  is  not  a  compliance  with  the  statute.  It 
was  not  intended,  and  does  not  /  provide,  for  obtaining  the 
possession  of  lands  in  any  cases  except  those  in  which  the 
relation  of  landlord  and  tenant  exists,  and  applies  to  no  one 
but  a  tenant.  The  affidavit  is  to  show  the  facts  which  au- 
thorize the  removal  of  the  tenant,  before  the  magistrate  is 
authorized  to  proceed.  No  such  fact  is  shown  in  this  affi- 
davit, and  there  is  not  even  the  usual  statement  that  the 
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relator  was  the  tenant  of  the  premises,  but  merely  that  he 
became  a  tenant  at  sufferance  of  the  respondent.  That  the 
relator  or  person  making  the  affidavit  was  unwilling  to  make 
any  such  affidavit  as  the  statute  requires,  appears  from  the 
alterations  made  in  the  original  affidavit.  We  have  been 
referred  to  the  case  of  The  People  ex  rel  McGhiire  v.  Ulrichj 
(2  Abb,  28,)  to  sustain  the  sufficiency  of  this  affidavit.  In 
that  case  it  is  said  that  there  is  nothing  in  the  statute  requir- 
ing the  particularity  of  stating  the  particular  facts  establish- 
ing the  tenancy.  The  statute  does  require  the  affidavit  to 
state  the  facts  which  warrant  the  removal  of  the  pccupant. 
These  facts  are  the  tenancy,  the  non-payment  of  rent,  and, 
in  case  of  sufferance,  the  notice  to  quit.  It  is  quite  as  neces- 
sary to  state  the  tenancy  as  the  notice  to  quit ;  and  I  cannot 
assent  to  the  doctrine  that  in  these  cases  the  landlord  should 
not  be  required  to  show  affirmatively  that  a  tenancy  does  ex- 
ist between  him  and  the  person  in  possession,  before  he  can 
be  removed.  But  it  is  not  necessary  in  this  case  to  interfere 
with  that  decision ;  and  being  a  decision  of  the  general  term, 
it  should  be  binding  here.  In  the  present  case  the  affidavit 
does  not  go  so  far.  In  that  case  it  is  not  stated  positively 
that  McQuire  was  a  tenant  under  the  former  owner,  who  con- 
veyed to  the  relator.  In  the  present  case  no  such  allegation 
is  made ;  but,  on  the  contrary,  the  affidavit  shows  that  the 
person  sought  to  be  charged  as  tenant  was  in  reality  the 
owner,  and  had  conveyed  his  title,  so  that  it  had  vested  in 
the  person  claiming  to  bo  landlord,  and  adds  that  the  re- 
spondent became  entitled  to  the  possession  of  the  premises, 
and  that  Mitchell  became  the  tenant  at  sufferance,  by  reason 
of  such  transfers  and  assignments.  If  such  a  statement  is 
sufficient  to  create  a  tenancy,  it  will  scarcely  be  necessary  to 
bring  any  actions  to  get  possession  of  lands  from  a  former 
owner.  It  appears  to  me  that  instead  of  showing  a  tenancy, 
the  affidavit  shows  that  such  relation  does  not  exist.  In 
Benjamin  y.  Benjamin,  (1  Selden,  383,)  McCoun,  J.  says : 
"  To  entitle  a  party  to  this  summary  remedy,  it  must  appear 
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that  the  relation  is  a  conventional  one,  created  by  agreement, 
not  by  operation  of  law.  The  relation  of  landlord  and  ten- 
ant does  not  necessarily  exist  in  many  cases  where  the  legal 
ownership  is  in  one  person  and  the  possession  in  another, 
although  by  the  express  compact  of  the  parties.  It  can  only 
arise  where  he  who  is  in  possession  has  by  some  act  or  agree- 
ment recognized  the  other  as  his  lessor  or  landlord,  and  taken 
apon  himself  the  character  of  a  tenant.  If  any  other  ques- 
tion than  such  as  related  to  the  tenancy  and  to  holding  over 
is  to  be  litigated,  recourse  must  be  had  to  an  action,  and  not 
to  this  proceeding.' 

The  decision  referred  to,  in  2d  Abbott ^  goes  quite  far 
enough,  and  has  opened  a  door  to  much  oppression  in  some 
of  these  proceedings.  I  do  not  feel  willing  to  extend  it  any 
further. 

The  affidavit  was  defective,  and  the  proceedings  must  bo 
reversed  and  restitution  ordered. 

[New  York  General  Term,  May  5, 1862.  Ingrahamt  Leonard  and  Bar- 
nard, Jostices.] 


Fassett  vs.  Tallmadge  and  others. 

In  an  action  bronght  to  set  aside  a  conveyance  of  personal  property  made  by 
a  debtor  of  the  plaintiff  to  the  defendant  T.,  on  the  ground  of  fhind,  the 
court  declared  the  sale  to  be  fraudulent  and  void  as  against  the  plaintiff  and 
other  creditors  of  the  grantor,  ordered  the  conveyance  to  be  set  aside,  and 
directed  T.  to  pay  to  a  receiver  a  specified  sum  for  the  property  so  received 
by  him,  with  costs.  Edd  that  the  plaintiff  could  not,  on  the  return  of  an 
execution  issued  on  such  judgment,  against  the  property  of  T.,  unsatisfied, 
issue  an  execution  against  the  person  of  T.,  without  leave  of  the  court. 

In  an  action  against  the  grantee  in  a  conveyance,  to  set  the  same  aside  as  hav- 
ing been  made  in  flraud  of  the  grantor's  creditors,  the  grantee  is  not  liable 
iohe  arrested  on  the  ground  of  fhiud  in  "  contracting  the  debt  or  incurring 
the  obligation  to  enforce  which  the  action  was  brought." 

Neither  the  1st  section  of  the  act  to  abolish  imprisonment  for  debt,  nor  the 
4th  subdivision  of  section  179  of  the  code,  apply  to  the  case  of  a  proceeding 
In  equity  to  set  aside  a  conveyance  or  assignment  of  personal  property. 
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f[IS  was  an  appeal  from  an  order  made  at  a  special  term, 
setting  aside  an  execution  issued  against  the  person,  of 
the  defendant  S.  W.  Tallmadge,  after  an  execution  issued 
against  his  property  had  been  returned  unsatisfied.  The  ex- 
ecution against  the  person  was  issued  without  any  order  of 
arrest  having  been  granted,  either  before  or  after  judgment. 
The  opinion  of  the  court  states  the  other  material  facts. 

D,  B,  Eaton  and  W.  C.  Homfagerj  for  the  appeUant 

Elbridge  T.  Gerry  and  Wm.  Curtis  NoyeSy  for  the  re- 
spondent. 

By  the  Court,  Ingbaham,  P.  J.  This  action  was  brought 
to  set  aside  a  conveyance  made  by  a  debtor  of  the  plaintiff  to 
the  defendant  Tallmadge,  on  the  ground  that  it  was  fraudu- 
lent and  void  as  to  creditors.  The  court  so  decreed,  and  or- 
dered the  sale  made  to  Tallmadge  to  be  declared  fraudulent 
and  void  as  against  the -plaintiff  and  all  other  creditors  who 
should  come  in  under  said  judgment,  and  the  defendant  Tall- 
madge to  pay  to  a  receiver  appointed  by  the  court  a  sum  of 
money  for  the  property  so  received  by  him.  The  judgment 
also  ordered  that  the  plaintiff  should  recover  against  the 
defendant  his  costs.  An  execution  was  issued  against  the 
defendant's  property  for  the  costs,  which  was  paid.  An  ex- 
ecution was  also  issued  for  the  moneys  directed  to  be  paid  to 
the  receiver,  which  was  not  collected.  And  an  execution 
against  the  person  was  then  issued  against  the  defendant, 
without  any  order  of  arrest  either  before  or  after  judgmtot. 
The  defendant  moved  to  set  aside  the  execution  as  irregular, 
which  motion  was  granted  at  special  term,  and  the  plaintiff 
has  appealed. 

By  the  288th  section  of  the  code,  an  execution  can  only  be 
issued  against  the  person  in  one  of  those  cases  in  which 
the  defendant  might  have  been  arrested  under  sections  179 
and  181. 
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None  of  the  subdivisions  of  the  179th  section  relate  to  an 
action  in  which  fraud  in  contracting  the  debt  or  obligation 
exists,  except  the  4th,  and  that  applies  only  to  a  case  where 
the  fraud  was  committed  in  contracting  the  debt  or  incurring 
the  obligation  for  which  the  action  is  brought.  I  am  at  a 
loss  to  understand  how  the  defendant  can  be  charged  with 
contracting  a  debt  or  incurring  an  obligation  to  the  plaintiff. 
The  plaintiff's  action  rests  on  a  supposed  fraud  perpetrated 
by  the  vendor  to  the  defendant,  with  intent  to  defraud  the 
creditors  of  the  vendor.  It  is  not  even  necessary,  to  main- 
tain such  an  action,  that  the  vendee  should  be  a  party  to  the 
fraud  knowingly.  He  may  know  of  sufficient  facts  to  charge 
him  vnth  notice,  and  yet  as  a  vendee  be  innocent  of  any  ac- 
tual fraud  in  making  the  purchase,  and  still  the  court  would 
declare  the  sale  fraudulent.  The  same  thing  might  occur  in 
the  case  of  an  assignment  made  for  the  benefit  of  creditors, 
where  the  assignee  might  be  entirely  free  from  any  actual 
fraud,  and  yet  the  assignment  be  declared  fraudulent  and 
void.  To  hold  that  under  such  circlimstances  the  vendee  or 
assignee  is  guilty  of  fraud  in  contracting  an  obligation,  and 
therefore  liable  to  arrest,  would  be  at  variance  with  all  the 
provisions  of  law  since  the  act  of  1831  abolishing  imprison- 
ment for  debt. 

When  this  case  was  brought  before  Mr.  Justice  Mullin, 
on  a  motion  for  an  attachment,  he  seems  to  have  assumed 
that  the  defendant  was  liable  to  arrest.  He  says :  ^^  This 
defendant  is,  I  presume,  liable  to  be  imprisoned  on  execution 
in  this  case.  Fraud  is  charge-d  and  proved,  and  in  such  an 
action  the  body  of  the  defendant  may  be  arrested  and  im- 
prisoned." For  this  he  cites  the  179th  section  of  the  code 
and  3  R.  S.  126,  §  1,  being  the  first  section  of  the  act  to 
abolish  imprisonment.  With  the  great  respect  I  entertain 
for  the  opinion  of  this  learned  justice,  I  have  hesitated  to 
dissent  from  the  views  thus  expressed  by  him.  But  I  cannot 
resist  the  conclusion  that  he  has  overlooked  a  requisite  in 
both  statutes  referred  to,  which  would  materially  alter  the 


NEW  YORK— MAY,  1862.  439 


Fassett  v.  Tallmadge. 


case.  The  1st  section  of  the  act  to  abolish  imprisonment, 
and  the  179th  section  of  the  code,  in  the  4th  subdivision,  are 
expressly  confined  in  their  operation  to  cases  of  contract,  or 
in  which  the  debt  is  contracted  or  an  obligation  is  incurred. 
K  either  of  them  apply  to  a  case  like  the  present,  where  the 
action  is  a  proceeding  in  equity  to  set  aside  a  conveyance  or 
assignment  of  personal  property. 

It  seems  to  me,  also,  that  the  learned  justice  has  overlooked 
the  real  party  who  is  guilty  of  the  fraud.  In  ordinary  cases 
of  this  character,  the  party  making  the  sale  or  conveyance, 
and  not  the  party  receiving  it,  is  the  one  who  is  guilty  of  fraud. 

A  reference  to  the  interlocutory  judgment  will  show  that 
it  was  the  sale  and  not  the  acts  of  the  defendant  Tallmadge 
that  was  declared  void.  And  the  final  decree  recognized  as 
valid,  payments  made  by  Tallmadge  to  the  firm  who  made 
the  sale,  and  to  their  creditors  on  account  of  the  property, 
to  the  amount  of  over  $20,000.  Can  it  be  that  any  court 
can  be  said  in  the  same  judgment  to  hold  that  the  purchaser 
of  property  is  a  bona  Jide  holder  for  value,  and  at  the  same 
time  that  he  is  a  fraudulent  purchaser  liable  to  be  arrested 
for  the  fraud  ?  I  forbear  referring  to  the  other  questions 
which  have  been  discussed.  It  is  not  material  to  the  decis- 
ion of  this  case  that  we  should  examine  them.  If  the  plain- 
tiff was  not  satisfied  with  the  decision  on  the  motion  for  an 
attachment,  he  should  have  appealed^  If  such  an  attach- 
ment was  unnecessary,-  and  the  compliance  with  the  order 
could  be  enforced  by  execution  under  the  28dth  section,  we 
need  only  say  here,  that  nothing  in  that  section  authorizes 
an  execution  against  the  person. 

Whatever  other  course  the  plaintiff  may  be  entitled  to  take 
to  enforce  compliance  with  the  judgment,  he  has  no  right  to 
do  it  by  an  execution  against  the  person,  without  any  order 
of  the  court. 

The  order  appealed  from  should  be  affirmed. 

[Nbw  York  Osxtbbal  Tbbm ,  May  6, 1862.  Ingnxham,  Leonard  ud  J2m»- 
knuu,  Jiuticos.J 
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Thb  People  ex  rd,  Baldwin  and  Jaycox  vs.  Bobebt  T. 
Hawb^  Comptroller  of  the  City  of  New  York. 

Where  parties  CLgree  to  submit  to  arbitration  any  matters  in  controTersy,  sach 
arbitration  can  be  sustained,  because  it  is  the  voluntary  act  of  the  parties ; 
but  where  the  law  comptis  a  party  to  arbitrate,  upon  a  claim  which  prop- 
erly should  be  the  sulgect  of  an  action,  without  his  assent,  such  law 
deprives  him  of  the  right  which  is  secured  by  the  constitution,  of  a  trial 
according  to  the  course  of  the  common  law. 

The  legislature  has  no  right  to  direct  a  municipal  corporation  to  pay  a  claim 
for  damages  for  breach  of  a  contract,  out  of  the  funds  or  property  of  such 
corporation,  without  a  submission  of  such  claim  to  a  judicial  tribunaL 

Accordingly  hM  that  the  provision  in  the  act  of  April  16, 1860,  (£a«M  of 
1860,  p.  774,)  for  the  appointment  of  arbitrators  for  the  purpose  of  adjust- 
ing and  determining  the  damages  of  the  contractors  to  whom  certain  gate 
houses  and  aqueducts  were  awarded  by  the  Croton  aqueduct  board  on  the 
27th  of  October,  1868,  which  they  might  be  equitably  entitled  to  recover 
of  the  city  of  New  Tork,  was  in  direct  violation  of  the  provisions  of  the  1st 
and  6th  sections  of  article  1  of  the  constitution. 

As  the  award  of  arbitrators  appointed  under  that  act  can  be  enforced  by  an 
action  thereon,  if  the  same  is  valid,  the  writ  of  mandamus  will  not  be 
granted,  against  the  comptroller  of  tlie  city  of  New  Tork,  to  compel  the 
payment  of  such  award. 

It  seems  that  a  mandamus  should  also  be  refused  on  the  grounds  that  the 
moneys  in  the  city  treasury  can  only  be  used  for  the  specific  purposes  to 
which  they  are  appropriated ;  that  other  officers  besides  the  comptroller 
must  unite  with  him  in  the  payment  of  moneys  belonging  to  the  corpora^ 
tlon  *  and  that  the  validity  of  the  statute  is  at  least  doubtful. 

THE  Croton  aqueduct  board,  having  advertised  for  propo- 
sals for  building  the  gate  houses  in  the  new  reservoir, 
duly  awarded  the  contract  therefor  to  the  relators,  who  were 
the  lowest  bidders.  But  the  common  council  refused  either 
to  confirm  tiie  award  to  the  relators,  or  to  make  an  appro- 
priation therefor.  The  relators  then  caused  proceedings  to 
be  taken  against  the  city,  upon  which  an  injunction  was  ob- 
tained, restraining  the  corporation  from  making  a  contract 
with  any  other  person,  and  to  compel  the  execution  of  a  con- 
tract with  them.  In  both  of  these  proceedings  they  were 
defeated ;  this  court  deciding  that  they  had  no  right  to  a  con- 
tract, and  no  claim  against  the  corporation.  Subsequently, 
and  on  application  of  the  city,  and  of  said  Croton  board,  and 


NEW  YORK— MAY,  1862.  441 


The  People  v.  Haws. 


while  the  city  was  under  such  iaj  unction,  the  legislature 
passed  a  law  for  the  benefit  of  the  city,  and.also  thereby  ap- 
pointed a  tribunal,  an  arbitration,  to  decide  what  damages 
the  relators  were  equitably  entitled  to  against  the  city,  on 
account  of  the  premises.  (Laws  of  1860,  p,  772,  §  4.)  On 
the  17th  of  April,  1860,  Fernando  Wood,  as  mayor  of  the 
city,  chose  an  arbitrator  under  said  act ;  another  was  chosen 
by  Baldwin  and  Jaycox,  and  the  two  appointed  chose  a  third, 
who  subsequently  met  and  awarded  to  Baldwin  and  Jaycox 
the  sum  of  $61,821,  as  the  damages  to  which  they  were 
equitably  entitled.  The  award  was  filed  with  the  clerk  of 
the  county  of  New  York,  and  an  order  of  confirmation  was 
entered  and  a  certified  copy  thereof  was  presented  to  tho 
comptroller  of  the  city,  and  a  demand  made  upon  him  for  a 
warrant  and  payment.  The  comptroller  declined  to  draw  his 
warrant  for  such  sum  and  pay  the  same.  An  application 
was  therefore  made,  at  a  special  term,  for  a  mandamus,  to 
require  the  comptroller  to  draw  his  warrant  for  said  sum  and 
pay  it.  The  motion^  was  denied,  on  the  ground  that  no 
money  had  been  appropriated  by  the  city  for  that  object. 
The  following  opinion  was  delivered  by  the  justice  at  the 
special  term. 

Leokabb,  J.  ^^  Without  referring  to  the  constitutional 
validity  of  the  law  of  1860,  under  which  the  relators  apply, 
or  to  any  of  the  objections  raised  by  the  defendant  as  to  the 
manner  in  which  it  was  executed,  or  to  the  merits  of  the  re- 
lator's demand,  it  appears  to  me  a  sufficient  answer  to  this 
application  that  the  relators  have  not  made  it  appear  that 
there  has  been  raised  any  sum  of  money,  by  tax  or  other- 
wise, with  which  the  comptroller  can  pay  the  said  sum.  On 
the  contrary,  the  comptroller  states,  by  affidavit,  that  noth- 
ing has  been  raised  for  the  payment  of  this  demand,  and  no 
appropriation  therefor  has  been  made,  and  he  has  no  money 
as  such  officer  out  of  which  he  can  pay  the  said  sum.  The 
money  against  which  the  comptroller  is  authorized  or  per- 
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mitted  to  draw  his  warrants,  now  in  the  city  treasury,  has 
been  mised  by  taxation,  under  specific  appropriations  for 
certain  defined  purposes.  It  is  es{)ecially  provided  by  chap. 
293  of  Sess.  Laws  of  1861,  §  5,  that  none  of  the  money  ap- 
propriated for  specified  objects  shall  be  applied  to  any  other. 
The  comptroller  has  no  money  which  he  can  apply  to  the 
demand  of  the  relators,  without  violating  this  law.  The 
money  should  be  appropriated  and  raised  by  law,  for  the 
payment  of  the  relators,  if  the  legislature  deem  it  proper  to 
require  the  comptroller  to  pay  them.  When  the  law  has  re?- 
quired  the  people  to  raise  the  money,  and  the  tax  has  been 
levied,  then  the  comptroller  will  owe  to  the  relators  a  direct 
duty  to  draw  his  warrant  and  pay  them. 

I  think  there  must  be  further  legislation  before  the  per- 
emptoiy  writ  of  mandamus  can  be  issued ;  or  the  relators 
must  proceed  by  action  to  obtain  and  enforce  the  collection 
of  their  demand  by  judgment  at  law. 

The  motion  is  denied,  with  $10  costs  of  opposing. 

The  plaintiffs  appealed. 

X.  B.  Marsh,  for  the  appellants.  I.  The  act  of  the  legis- 
lature of  1860  is  constitutional  and  valid.  The  legislature 
appointed  the  tribunal  of  arbitration  to  determine  the  amount 
of  the  equit.able  claim  of  the  relators,  and  then,  by  ordering 
the  comptroller  of  the  city  of  New  York  to  pay  it,  imposed 
such  amount  as  a  tax  upon  the  city.  (1.)  This  the  legisla- 
ture had  a  perfect  right  and  power  to  do.  This  was  held  by  the 
supreme  court  and  court  of  appeals  in  the  case  of  the  Town 
of  Guilford  V.  Supervisors  of  Chenango,  (18  Barb,  615 ;  3 
Kern,  143.)  In  that  case  the  legislature  had  appointed  a 
tribunal  of  three  persons,  (called  there  commissioners,  in- 
stead of  as  here  arbitrators,)  to  determine  the  claim  of 
Cornell  and  Clark  against  the  town,  for  certain  expenses. 
{Laws  of  1852,  p,  12.)  These  commissioners  were  there 
all  to  be  chosen  by  the  county  judge,  instead  of  as  here  by 
the  parties,  mutually.    The  commissioners  made  their  award. 
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The  town  of  Guilford  brought  the  action  to  restrain  the  levy 
of  the  tax  to  pay  the  award,  and  to  prohibit  the  claimants 
(Cornell  and  Clark)  from  attempting  to  collect  the  award,  on 
the  ground  that  the  law  was  unconstitutional  and  Toid.  So 
the  question  was  distinctly  presented.  (18  Sarb,  615.)  The 
supreme  coart,  at  general  term,  upheld  the  law  most  emphat- 
ically, giving  a  very  full  and  elaborate  consideration  to  the 
subject.  The  court  of  appeals  (3  Kern.  43)  affirmed  this 
decision,  and  sustained  the  law.  The  discussions  in  these 
two  reports  exhaust  the  subject.  Again,  this  question  (and 
several  others  involved  in  this  case)  was  brought  under  the 
notice  of  this  court,  in  the  recent  controversy  between  Mc- 
Spedon  and  Baker  and  the  comptroller  of  the  city.  Under 
a  law  of  1855  the  commissioners  of  records  had  made  con* 
tracts  and  incurred  expenses,  and  in  1859  made  application 
to  the  board  of  supervisors  to  raise  the  amount  necessary  for 
completion  of  their  duties.  The  supervisors  refused,  on  the 
ground  that  the  act  of  1855  was  unconstitutional.  There- 
upon the  legislature,  in  1860,  parsed  a  law  empowering  the 
supervisors  to  raise  a  sum  to  pay  any  amoupt  which  might 
be  found  due  to  the  contractors,  and  that  the  comptroller 
was  authorized  to  pay  it  when  judicially  determined.  Then, 
on  refusal  of  supervisors,  and  before  the  amount  had  been 
judicially  determined,  application  for  a  mandamus  was  made 
and  granted,  and  this  was  affirmed  on  appeal.  The  facts  are 
stated  more  fully  in  11  Abb,  R.  114.  The  court  held  that 
section  6  of  the  act  of  1860  (like  the  section  4  of  the  act 
of  1860,  under  which  these  arbitrators  acted,)  was  a  "legis- 
lative mandamus."  {Id,  116.)  The  court,  at  general  term, 
said  {pp.  121,  2:)  "The  constitutionality  of  the  law  of 
1855,  or  the  validity  of  the  acts  of  the  commissioners  under 
it,  are  not  before  us.  We  do  not  undertake  to  decide,  and 
cannot  on  this  appeal  decide,  whether  any  sum  whatever, 
and  if  any,  what  amount  is  due  or  should  be  paid  to  the 
claimants ;  and  these  questions  cannot  be  determined  by  the 
board  of  supervisors,  for  the  reason  that  the  legislature  had 
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referred  them  for  decision  to  another  tribunal''  So,  in  the 
case  at  bar,  the  legislature  referred  the  relators'  claim  (which 
was  then  in  dispute  and  Utigation)  to  a  particular  tribunal^ 
and  the  court  will  not,  any  more  than  in  the  case  cited,  inquire 
into  it,  but  act,  as  it  did  there,  on  the  acknowledged  power 
of  the  legislature.  In  12  Abb.  70,  the  McSpedon  and  Baker 
case  again  came  up,  and  this  court  held,  (p.  71,)  ^Hhat,  as 
the  legislature  had  not  appointed  a  particular  tribunal  to  de- 
cide on  the  amount,  but  only  said  it  should  be  'judicially 
determined,'  that  determination  need  not  be  by  action,  but 
might  be  by  reference  on  the  mandamus ;"  and  that  the 
constitutional  questions  could  not  properly  come  before  the 
court,  on  the  application  for  mandamus.  And  no  doubt  was 
intimated  as  to  the  powers  of  the  legislature  to  pass  the  act 
of  1860,  corresponding  with  the  law  in  question  in  our  case. 
II.  But  it  is  urged  that  the  relators,  Baldwin  and  Jaycox, 
had  in  reality  no  legal  claim  against  the  city ;  that  though 
the  award  of  this  contract  had  been  made  to  them  by  the 
Croton  aqueduct  board  as  the  lowest  bidders,  and  they  may 
have  incurred  large  expenses  in  consequence,  yet  that  such 
award  was  not  valid  or  binding  on  the  city  till  it  should  be 
confirmed  by  the  common  council ;  and  that  as  they  did  not 
confirm  it,  no  rights  accrued  to  the  relators  (Baldwin  and 
Jaycox)  under  said  award  of  the  Croton  board.  We  reply  : 
(1.)  The  question  whether  the  relators  had  any  rights  under 
this  award,  was  a  mooted  question.  They  claimed  they  had. 
The  city  claimed  they  had  not.  The  city  claimed  the  right 
to  award  the  contract  to  other  parties.  The  relators  caused 
a  suit  to  be  brought  ctgainst  the  city,  and  obtained  an  injunc- 
tion against  it,  prohibiting  it  from  giving  the  contract  to 
other  parties.  The  city  was  thus  tied  up.  The  litigation 
was  pending,  and  while  pending  all  parties  submitted  the 
matter  to  the  legislature,  which  thereupon  passed  this  act 
Parties  to  a  controversy  may  submit  the  same  to  the  l^isla- 
ture,  and  their  act  will  be  binding.  Thus,  the  act  of  March 
11,  1793,  (13  Gh^eenl.  Laws,  pp.  81-84,  §  16,  cA.  57,)  ap- 
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pointed  commiBsioners  to  award  and  settle  the  limits  as  be- 
tween three  different  patents ;  and  the  effect  of  the  award 
came  up  in  the  case  of  Jackson  v.  DaviSy  (5  Coweriy  123.) 
It  was  conceded  to  be  valid  as  to  air  parties  assenting  or  rat* 
ifying.  The  Van  Schaicks  were  not  petitioners,  and  had 
done  nothing  thereunder,  and  the  court  says  (p,  135 :)  "  In 
the  absence  of  all  proof  of  a  ratification  on  the  part  of  the 
Van  Schaicks  of  the  proceedings  of  the  commissioners,  I 
should  entertain  very  serious  doubts  of  their  being  precluded 
by  the  award/'  The  same  award  came  up  again  in  Jackson 
V.  Frosty  (5  Cotoeny  346,)  and  the  court  held  that  the  legis- 
lature had  no  power  to  settle  the  controversy  as  to  parties  not 
consenting.  But  here  there  was  not  only  the  submission,  the 
assent  at  the  time,  but  the  conferring  of  grants  upon  the  city, 
which  they  have  adopted  and  had  the  benefit  of.  No  matter 
whether  the  relators  here  were  right  or  wrong,  as  to  their  le- 
gal or  equitable  rights  ;  that  will  not  be  inquired  into,  any 
more  than,  in  the  above  cases  under  the  law  of  1793,  the 
court  would  inquire  whether  some  of  the  patentees  had  any 
rights  or  not.  (2.)  But,  without  such  mutual  submission, 
the  legislature  has  the  power,  on  the  application  of  either 
party,  to  pass  such  a  law,  even  where  the  claim  is  not  in  liti- 
gation, and  is  of  an  equitable  or  of  a  doubtful  character. 
Thus  the  court,  in  the  case  cited,  (18  Barb,  615,  642,)  after 
showing  that  the  town  of  Guilford  could  not  inquire  into  the 
equity  of  the  claim,  said :  "  It  is  entirely  competent  for  a 
state  to  assume  and  provide  for  a  debt  which  it  is  not  bound 
in  law  to  pay,  whether  decided  so  or  not,  and  to  apportion  it 
upon  a  portion  of  its  territory,  to  which  it  is  justly  chargea- 
ble." And  again,  at  page  644  :  ^'  The  legislature  being  the 
only  department  of  the  government  that  can  provide  the  re- 
lief, and  being  unrestricted  in  the  exercise  of  their  taxing 
power,  except  as  to  the  mere  manner  of  passing  bills  for  that 
purpose,  must  of  necessity  be  the  exclusive  judges  where  the 
interest  or  the  honor  of  the  government  justify  a  tax,  and  of 
what  portion  of  the  state  ought  in  justice  to  pay  it."    And 
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in  the  same  case,  on  appeal,  the  court  say  (3  Kern^  143-148 :) 
'^  The  statute  book  is  full,  perhaps  too  full,  of  laws  awarding 
damages  and  compensation  to  indiriduals  who  had  fidled  to 
obtain  what  they  considered  equitably  due  to  them  by  the 
decision  of  administrative  officers  acting  under  the  proyisions 
of  former  laws.  The  courts  have  no  power  to  supervise  or 
review  the  doings  of  the  legislature  in  such  cases."  And 
again,  page  149  :  ^'  The  legislature  is  not  confined  in  its  ap- 
propriation of  the  public  moneys,  or  of  the  sums  to  be  raised 
by  taxation  in  &vor  of  individuals,  to  cases  in  which  a  legal 
demand  exists  against  the  state.  It  can  thus  recognize  claims 
founded  in  equity  and  justice  in  the  lai^gest  sense  of  these 
terms,  or  in  gratitude  or  charity.''  (3.)  The  city  is  estopped 
from  urging  any  objection  against  the  law,  having  procured 
its  passage,  and  having  adopted  it,  acted  under  it  and  re- 
ceived its  benefits,  (a.)  The  law  was  passed  on  the  applica- 
tion of  the  city  through  its  Croton  aqueduct  board.  We 
aver  this  at  folio  5.  And  it  is  confirmed  by  the  papers  read 
in  opposition  to  the  motion,  (i.)  The  act  was  for  the  bene- 
fit of  the  city,  (c.)  The  city,  also  by  virtue  of  this  act, 
avoided  the  injunction  which,  at  the  instance  of  the  relators, 
had  been  obtained  in  the  name  of  the  people  against  the  pros- 
ecution of  the  work.  The  city  was  tied  by  injunction  at  the 
instance  of  the  relators.  Meantime  the  great  work  was  de- 
layed and  stopped,  and  the  interest  of  the  vast  expenditures 
then  already  made  was  a  dead  loss.  To  escape  from  this  pre- 
dicament the  city  sought  and  obtained  this  law.  (c2.)  Be- 
sides, independent  of  the  injunction,  the  city  could  not 
proceed  without  legislative  aid  ;  for  Baldwin  and  Jaycox  were 
the  lowest  bidders  for  the  work,  and  so  the  Croton  board 
awarded  it.  It  could,  by  its  charter,  only  let  the  work  by 
advertising  for  proposals,  and  then  only  to  the  lowest  bidders, 
to  wit,  Baldwin  and  Jaycox,  and  however  it  might  refrain 
from  confirming  the  award  to  them,  it  could  not  award  the 
job  to  anybody  else.  But  the  act  in  question  (§  4)  author- 
ized it  to  purchase  materials  and  construct  the  gate  houses^ 
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by  contract  or  otherwise^  thus  modifying  the  charter  and  re- 
lieving the  city  from  its  dilemma.  The  act,  therefore,  is  a 
grant  to  the  city,  made  at  its  request  and  on  its  application, 
vesting  important  rights,  powers  and  privileges  in  the  city, 
not  before  possessed  by  it ;  and  as,  and  in  the  nature  of  a 
condition,  it  required  the  city  to  pay  the  equitable  damages 
of  the  relators,  sustained,  indeed,  through  this  very  act,  which 
80  enabled  the  city  to  avoid  their  bid,  and  to  build  the  gate 
houses  in  a  different  manner  from  that  theretofore  authorized. 
Under  these  circumstances  the  city  cannot  repudiate  or  ques- 
tion the  condition ;  neither  that  clause  which  "  the  legislature 
has  added,"  nor  any  portion  of  the  law.  They  have  accepted 
it  as  a  whole,  and  completed  their  gate  houses  thereunder. 
They  cannot  adopt  its  benefits  and  repudiate  its  burdens  or 
obligations.  (4.)  The  city,  by  asking  for  and  adopting  the 
law,  waived  all  constitutional  objections,  if  any  there  were. 
A  party  may  waive  constitutional  objections  to  provisions 
intended  for  his  benefit.  (  Van  Hooh  v.  Whitlock,  26  Wend. 
43,  affirming  7  Paige,  373.  Lee  v.  Tillotson,  24  Wend. 
337.  People  v.  Murray,  5  Hill,  468.  Baker  v.  Bramany 
6  id.  47.  Embury  v.  Conner,  3  Comst.  511.  Tomba  v. 
Boch.  and  8y.  B,  B,  Co.,  18  Barb.  583.)  If  the  owner  of 
land  taken  for  public  use,  under  color  of  statute  authority, 
receives  damages  assessed  under  the  statute,  he  waives  all 
constitutional  objections  to  the  statute.  {Heyward  v.  May^ 
or  dtc,  8  Barb.  486,  affirmed  on  other  grounds,  3  Seld.  314.) 
III.  It  is  urged  that  the  plaintiff  has  a  complete  remedy  by 
other  modes  than  by  mandamus.  We  answer  :  First.  This 
law  contains  a  clear  and  unqualified  direction  to  the  comp- 
troller "  to  draw  his  warrant  for  the  amount  awarded,  and  to 
pay  the  same."  (§  4.)  There  is  no  other  mode  of  com- 
pelling him  to  do  this  than  by  mandamus.  The  People  ex  rel. 
Morris  v.  Edmonds,  (15  Barb.  529,  540,  541 :)  "  The  claim 
does  not  create  a  debt  against  the  county,  which  could  be  re- 
covered in  an  ordinary  action."  Huff  v.  Knapp,  chamber'^ 
lain,  dtc,  (1  Seld.  65,  67 :)  "  Accounts  for  county  charges 
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of  erery  description  shall  be  presented  to  the  board  of  snper- 
Tisors  of  the  county,  to  be  audited  by  them.  (1  B.  8.  386, 
$  4.)  This  is  an  imperative  direction.  The  board  of  super* 
▼isors  act  judicially  in  auditing  and  allowing  such  accounts. 
Upon  being  allowed,  the  county  treasurer  is  to  pay  them.  If 
the  supervisors  refuse  to  do  their  duty,  or  if  they  act  improp- 
erly in  such  matters,  the  appropriate  remedy  is  by  writ  of 
mandamus.  So,  if  the  county  treasurer  should  improperly 
refuse  to  pay,  upon  the  allowance  or  order  of  the  supervisors, 
the  like  remedy  may  be  had  against  him.''  See  also  id. 
68,  69.  The  People  ex  rel.  Doioning  v.  Stouty  county  trects-- 
urer  of  New  Torkj  (4  Abb.  25,  note.)  Mandamus  issued, 
and  above  cases  approved.  The  People  ex  rel.  McSpedon  d 
Baker  v.  Stout,  county  treasurer ,  {Id.  22, 25 ;  S.  0. 13  How. 
314.)  The  People  ex  rel.  Ellis  v.  Flagg,  comptroller,  (15 
How.  553,  4)  The  People  v.  Edmonds,  chamberlain,  (19 
Barb.  468,  472.)  A  mandamus  is  the  appropriate  remedy  to 
compel  the  county  treasurer  to  pay,  when  he  refuses  to  pay 
a  demand  which  the  board  of  supervisors  have  legally  audited 
and  allowed,  or  directed  to  be  paid.  People  ex  rel.  Kelly  ▼. 
Haws,  (12  Abb.  192.)  Granted  in  part.  People  v.  Super- 
visors of  New  York,  (11  id.  114,  116,)  where  a  somewhat 
similar  act  was  called  (p.  116)  a  '^  l^islative  mandamus." 
People  V.  Haws,  (12  id.  70,)  where  the  mandamus  was  up- 
held. Second.  The  defendant  being  a  ministerial  officer  and 
representative  of  a  corporation,  the  proper  remedy  is  by  man- 
damus, even  though  an  action  might  be  sustained.  {McCvl^ 
lough  V.  The  Mayor  of  Brooklyn,  23  Wend.  459-461.  The 
People  V.  Steele,  2  Barb.  S.  C.  R.  397,  418.  The  People  v. 
Mayor  of  New  York,  10  Wend.  393.)  Though  this  is  ques- 
tioned by  Parker,  J.  in  1  Kern.  31Z,  574. 

IV.  The  decision  of  the  learned  judge  below,  puts  the  de- 
nial of  the  motion  for  mandamus  on  the  ground  that ''  the 
relators  have  not  made  it  appear  that  there  has  been  raised 
any  sum  of  money,  by  tax  or  otherwise,  with  which  the 
comptroller  can  pay  the  said  sum,"  but  that  the  contrary 
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hfts  been  shown  by  the  comptroller's  affidavit.  We  reply : 
(1.)  However  convenient  and  comfortable  this  rule  might  be 
for  corporations  and  individuals,  it  has  no  application  in  the 
present  case.  The  same  legislature  which  declares  by  the 
law  of  1861,  and  by  the  charter  of  1857,  that  no  moneys  ap- 
propriated by  the  common  council  shall  be  applied  to  other 
objects  than  those  named  in  the  appropriation,  has,  by  ito 
equal  authority,  itself  appropriated  this  sum  to  this  specific 
purpose.  It  declares  that  ^'  it  shall  be  the  duty  of  the  comjp- 
iroller  to  draw  his  warrant  for  the  amount  thereof  and  pay 
the  sa7iie."  This  is  absolute  and  imperative ;  and  not  de- 
pendent upon  any  appropriation  by  the  common  council.  It 
is  an  appropriation  by  the  legislature.  This  law  of  1861 
does  not  alter  the  law  as  it  stood  before,  and  is  not  any 
broader  than  the  provision  of  the  charter.  By  the  charter  of 
1857,  (§  31,)  it  is  said,  ^^  no  money  shall  be  drawn  from  the 
city  treasury,  except  the  same  shall  have  been  previously 
appropriated  to  the  purpose  for  which  it  was  drawn.''  Sec- 
tion 5  of  the  law  of  1861  is  a  substantial  re-enactment  of 
this.  But  the  legislature  which  imposed  this  restriction  in 
1857,  saw  fit  to  make  the  case  of  the  relators  an  exception ; 
and  as  a  condition  of  granting  certain  privileges  to  the  city,  • 
itself,  made  this  appropriation  in  question.  This  provision 
of  the  charter  is  reUed  on  in  the  opposing  affidavit.  The  law 
of  1860,  authorizing  this  arbitration,  and  appropriating  the 
money  from  the  city  treasurer  to  pay  it,  by  directing  the 
comptroller  to  draw  "his  warrant  for  the  amount  and  pay  it, 
is,  pro  tantOy  an  amendment  of  the  charter  of  1857.  The 
law  of  1861  {Sess.  Laws,  1861,^.  671,  §  5,)  does  not  apply  to 
cases  where,  by  act  of  the  legislature,  a  special  appropriation 
had  been  made  before.  The  law  appropriating  such  sum  as 
the  arbitrators  should  award,  was  passed  April  16, 1860,  and 
the  contingency  upon  which  it  was  so  to  be  appropriated,  to 
wit,  the  confirmation  of  the  report,  took  place  on  the  19th 
day  of  January,  1861.  The  statute  relied  on  was  passed  on 
Vol.  XXXVII.  29 
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the  17ih  day  of  April  thereafter.  At  the  time  this  law  was 
passed,  therefore,  this  appropriation  had  been  specifically 
made  by  the  legislature  itself.  There  is  nothing  in  the  act 
of  1861,  revoking  or  repealing  the  act  of  1860,  making  this 
specific  appropriation*  The  two*  laws  are  to  be  reconciled, 
if  possible,  according  to  the  rule  of  statutory  construction, 
which  can  only  be  done,  and  which  can  easily  be  done,  by 
holding  the  latter  law  applicable  to  all  cases  not  provided  for 
by  the  previous  enactment.  The  evidence  does  not  establish 
that  there  is  not  money  in  the  city  treasury  applicable  to  this 
purpose.  The  comptroller  says  there  is  none  that  can  be 
lawfully  taken.  That  is  a  question  of  law,  to  be  adjudged 
by  the  court,  and  not  sworn  to  by  affidavit.  He  says  ^'  that 
said  moneys  have  been  otherwise  specifically  appropriated.'' 
It  does  not  very  clearly  appear  whai  moneys  he  refers  to ;  nor 
does  it  appear  by  whom,  or  how,  the  appropriation  has  been 
made.  It  may  be  that  he  means  by  the  comptroller,  and  the 
mode  of  such  appropriation  may  be  by  some  unexpressed  in- 
tention on  his  part.  The  law,  in  any  event,  only  applies  to 
moneys  that  have  been  actually  appropriated  by  the  common 
council 

(2.)  If  the  law  of  1861  was  to  be  construed  so  as  to  over- 
rule and  repeal  this  specific  l^islative  appropriation  to  the 
relators,  they  are,  notwithstanding,  entitled  to  the  mandamus 
directing  the  comptroller  to  draw  his  warrant  The  law  of 
1860  makes  it  his  duty  to  draw  his  warrant  for  the  amount, 
and  pay  the  same ;  that  is,  furnish  the  relators  with  the  evi- 
dence of  their  claim,  and  then  pay  it.  The  law  of  1861  only 
applies,  if  at  all,  to  the  latter  part,  to  wit,  the  actual  pay- 
ment. We  are  (if  not  entitled,  by  reason  of  there  being  no 
money  in  the  treasury  applicable  to  our  claim,  to  present 
payment,  and  a  mandamus  commanding  it,  nevertheless,)  en- 
titled to  tho  warrant,  which  shaU  enable  us  to  obtain  pay- 
ment when  moneys  applicable  thereto  shall  come  into  the 
treasury. 
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Henry  H.  Anderaouy  for  the  respondent.  I.  The  law  of 
1860,  so  far  as  it  attempts  to  create  an  obligation  against  the 
corporation  of  New  York,  is  an  infringement  upon  the  char- 
tered rights  of  the  city,  and  cannot  therefore  be  enforced. 
(1.)  The  legislature  cannot  create  a  contract  which  shall  be 
obligatory  on  the  corporation,  without  its  consent.  (2.)  The 
legislature  has  not  authorized  the  raising  of  the  money  by 
taxation,  to  pay  the  relators.  The  act  of  1860  seeks  to  com- 
pel the  corporation  to  take  its  private  corporate  funds  and 
give  them  to  the  relators,  who  have  no  legal  nor  equitable 
claim  thereupon.  In  other  words,  the  act  seeks  to  appropri- 
ate private  property  for  private  use,  without  making  compen- 
sation. This  cannot  be  done,  even  when  compensation  is 
made.  {Matter  of  Albany  street,  11  Wend.  151.  Matter 
of  John  and  Cherry  streets,  19  id,  659,  675.)  (3.)  It 
cannot  be  pretended  that  this  is  an  exercise  of  the  taxing 
power.  The  distinction  between  this  act  and  the  exercise  of 
the  taxing  power  may  be  clearly  seen  from  the  opinions  of 
the  court  in  the  Totvn  of  Ouilford  v.  Supervisors  of  Che^ 
nango  Cov^nty,  (3  Kern,  143,  148 ;)  and  Lorillard  v.  Toton 
of  Monroe,  (1  Kern.  392.) 

II.  If  the  award  made  is  valid,  an  action  can  be  main- 
tained thereon  against  the  corporation.  If  so,  a  mandamus 
to  the  comptroller  will  not  be  granted.  {People  ex  rel. 
Green  v.  Wood,  13  Abb.  374) 

III.  Under  the  charter  of  1857,  (§  31,)  the  comptroller 
cannot  draw  his  warrant  unless  an  appropriation  has  been 
made,  and  money  is  in  the  treasury  to  meet  the  warrant  so 
drawn.  There  has  been  no  appropriation,  and  there  is  no 
money  in  the  treasury.  {Laws  of  1857,  vol.  1,  p.  884,  §  31. 
The  People  v.  Burrows,  27  Barb.  89.) 

IV.  The  act  of  1861  {Laws  of  1861,  p.  671,  §  5,)  is  a  bar 
to  the  relators'  application. 

y.  Whether  the  writ  of  mandamus  shall  issue  or  not,  is 
wholly  in  the  discretion  of  the  court,  and  it  will  only  be 
granted  to  prevent  a  failure  of  justice.    {Tapping  on  Man- 


452  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Haws. 

damns,  passim.)  This  case  presents  no  claims  to  the  favor- 
able consideration  of  the  court.  It  is  siroplj  an  attempt  to 
force  money  from  the  city  treasury;  by  the  interference  of  the 
legislature  in  a  matter  already  adjudicated  upon  by  this 
court,  adversely  to  any  claim  whatever  of  the  relators.  The 
writ  was  therefore  rightly  refused. 

VI.  Should  the  court  entertain  .the  relators'  application, 
the  writ  issued  should  be  an  alternative  writ.  (dom.  Bank 
of  Albany  v.  Canal  ComWs,  10  Wend.  31.  People  v.  Board 
of  Supervisors,  20  'Barb.  86.  Col.  Life  Assurance  Co,  v. 
Supervisors,  13  How.  Pr.  B.  309.  Ex  parte  Jennings,  6 
Cowen,  518.) 

By  the  Court,  Ingraham,  P.  J.  The  relators  apply  for  a 
mandamus  against  the  comptroller  to  draw  his  warrant  in 
their  favor  for  an  award  made  against  the  corporation  for 
danuiges  sustained  by  the  relators  in  consequence  of  the  re- 
fusal of  the  common  council  to  award  to  them  a  contract  for 
building  a  gate  house  at  the  new  reservoir. 

This  claim  arises  under  the  provision  of  the  4th  section  of 
the  act  passed  to  facilitate  the  taking  of  lands  and  building 
such  gate  house,  &c.,  passed  in  April,  1860.  (Laws  of  1860, 
p.  772.)  This  section  provided,  among  other  things,  "  that 
for  the  purpose  of  adjusting  and  determining  the  damages 
that  the  contractoi-s  to  whom  the  gate  houses  and  aqueducts, 
&c.  were  awarded  by  the  Croton  aqueduct  board,  &c.,  which 
they  may  be  equitably  entitled  to  recover  of  the  city  of  New 
York,  the  same  may  be  ascertained  by  three  arbitrators,  one  to 
be  chosen  by  the  mayor,  one  by  the  parties  claiming  such  dam- 
ages, and  the  third  by  the  two  arbitrators  chosen  as  aforesaid." 
And  the  same  section,  after  directing  the  arbitrators  to  be  sworn 
to  hear  the  case,  and  to  make  their  award  and  file  the  same  with 
the  county  clerk,  allows  an  order  of  confirmation  to  be  enta^ 
of  course,  and  then  adds :  "  If  such  report  shall  be  in  favor 
of  the  party  claiming  damages,  such  party  shall  be  entitled 
to  recover  the  same;  and- upon  presenting  a  certified  copy  of 
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such  report  and  order  of  confirmation  to  the  comptroller  of 
the  city  of  New  York,  it  shall  be  the  duty  of  said  comptroller 
to  draw  his  warrant  for  the  amount  thereof  and  to  pay  the 
same/' 

In  pursuance  of  this  act,  three  arbitrators  were  appointed 
in  the  mode  directed  by  the  statute.  These  arbitrators  pro- 
ceeded to  hear  the  case.  ,  No  notice  of  the  hearing  was  served 
on  the  counsel  of  the  corporation,  and  no  appearance  was 
made  by  him  on  behalf  of  the  city.  Notice,  however,  was 
served  on  the  mayor  and  comptroller.  On  such  hearing  the 
arbitrators  awarded,  as  damages  to  the  relators,  $61,821 
against  the  city  of  New  York.  The  report  was  filed,  order 
of  confirmation  entered,  a  copy  of  the  report  and  order  served 
on  the  comptroller,  and  a  demand  made  of  him  for  a  warrant 
therefor,  which  he  refused,  and  the  relators  moved  at  special 
term  for  a  mandamus,  which  motion  was  denied.  The  rela* 
tors  appeal  from  such  order. 

In  order  rightly  to  understand  the  questions  presented  in 
this  case,  it  is  proper  to  remember  that  this  claim  is  not  one 
against  the  county,  or  one  which  the  supervisors  have  any 
thing  to  do  with,  either  as  regards  the  auditing  or  paying  the 
same.  The  contract  was  made,  if  made  at  all,  in  regard  to 
property  belonging  to  the  city  of  New  York,  was  under  the 
direction  uid  control  of  the  Croton  aquedtict  department,  a 
branch  of  the  city  government,  and  was  to  be  paid  for  when 
the  work  was  completed,  out  of  the  city  treasury.  This  was 
expressly  held  in  regard  to  the  work  in  question.  The  chan- 
cellor says :  ^^  The  dam  and  the  aqueduct  must  be  considered 
the  property  of  the  defendants,  and  as  the  owner  of  such 
premises,  the  corporation  of  New  York  is  properly  answeroble 
for  the  damage  which  others  hate  sustained  thereby'' — and 
that  case  (Bailey  v.  The  Mayor  <&c,  of  New  Torky  2  DeniOy 
433)  was  decided  upon  the  ground  that  this  work,  and  the 
lands  taken  therefor,  belonged  to  the  corporation  of  the  city, 
and  as  the  owners  of  property  they  were  liable  for  any  evild 
resulting  from  its  improper  construction  or  use.     The  present 
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daim  is  one  of  a  similar  character,  arising  out  of  an  alleged 
contract  for  work  on  another  portion  of  the  aqneduct,  to 
which  the  same  principles  are  to  be  applied. 

It  is  not  material,  in  the  examination  of  the  questions 
which  aiFect  this  appeal,  to  decide  whether  the  relators  had, 
by  virtue  of  their  offers  to  the  Croton  aqueduct  board  to  do 
the  work  on  the  reservoir,  acquired  any  rights  which  entitled 
them  to  damages  against  the  city.  Whatever  claim  of  that 
kind  they  might  have  could  properly  be  enforced  by  an 
action. 

The  questions  material  to  the  decision  of  the  present  ap- 
peal are,  1st.  Whether  the  statute  providing  for  the  appoint- 
ment of  appraisers  was  legal ;  and  2d.  If  it  was,  whether  tho 
remedy  by  mandamus  is  proper. 

The  statute  which  provided  for  the  arbitration  directs  that 
it  shall  be  held  for  the  purpose  of  adjusting  and  determining 
the  damages  which  the  contractors,  to  whom  the  gate  houses 
were  awarded,  might  be  equitably  entitled  to  recover  of  the 
city  of  New  York,  and  if  an  award  is  made  in  their  favor, 
directs  the  comptroller  to  pay  the  same. 

It  must  be  taken  for  granted  that  the  intent  of  the  statuto 
was  that  the  comptroller  should  pay  the  same  out  of  the  city 
treasury,  although  the  provisions  of  law  are  such  that  he  has 
not  the  power,  without  the  concurrence  of  other  officers,  to 
draw  from  the  treasury  any  moneys  whatever.  No  one  would 
suppose,  for  a  moment,  that  the  intent  of  the  legislature  was 
to  compel  the  comptroller  to  pay  such  claim  out  of  his  own 
means,  and  yet  in  fact  such  a  provision  would  be  no  more  in 
opposition  to  the  fundamental  law  of  the  state,  than  to  com- 
pel the  corporation  by  an  act  of  the  legislature  to  pay  a  claim 
for  damages,  for  which  they  deny  any  liability,  and  which 
has  not  been  adjudged  by  a  legal  tribunal  to  be  a  valid  one. 

It  is  contended  by  the  relators  that  questions  of  a  similar 
character  have  been  adjudged  in  their  favor,  both  in  the  su- 
preme court  and  the  court  of  appeals ;  and  in  support  of  these 
views  they  cite  the  case  of  The  Toum  of  Ouilford  v.  Super^ 
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visors  of  Chenango  J  (18  Barb,  615,  and  3  Kern.  143,)  and 
the  case  of  the  People  v.  Supervisors  of  New  Tork^  (11 
Abb.  114.) 

But  these  cases,  and  many  others  of  a  similar  character 
which  might  have  been  cited,  related  not  to  the  right  or 
power  of  the  l^slature  to  compel  an  individual  or  corpora- 
tion to  pay  a  debt  or  claim,  but  to  the  power  of  the  legisla^ 
ture  to  raise  money  by  tax,  and  apply  such  money,  when  so 
raised,  to  the  payment  thereof.  We  could  not,  imder  the 
decisions  of  the  courts  on  this  point  made  in  these  and  other 
cases,  now  hold  that  the  legislature  had  not  authority  to  im- 
pose a  tax  to  pay  any  claim,  or  to  pay  it  out  of  the  state 
treasury — and  for  this  purpose  to  impose  a  tax  upon  the 
property  of  the  whole  state  or  any  portion  of  the  state.  This 
was  fully  settled  in  The  People  v.  Mayor  do^  of  Broohltfn, 
(4  Comet.  419,)  but  neither  that  case  nor  the  case  from  3 
Kernany  143,  in  any  manner  gave  a  warrant  for  the  opinion 
that  the  legislature  had  a  right  to  direct  a  municipal  corpo* 
ration  to  pay  a  claim  for  damages  for  breach  of  a  contract, 
out  of  the  funds  or  property  of  such  corporation,  without  a 
submission  of  such  claim  to  a  judicial  tribunal.  In  the  case 
last  cited  Denio,  J.  says :  "  The  proceeding  »  »  »  »  ia  not 
aimed  at  and  cannot  afTect  the  corporate  rights  or  corporate 
property  in  the  town/'  Here,  however,  the  act  of  1860  di- 
rects that  the  claim  of  the  relators,  when  adjusted  by  the  ar- 
bitrators, shall  be  paid  by  the  comptroller.  This  is  in  direct 
violation  of  those  provisions  of  the  constitution  which  say, 

1.  That  no  member  of  the  state  shall  be  deprived. of  any  of 
the  rights  secured  to  citizens,  unless  by  the  law  of  the  land. 

2.  No  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law.  {Constitution  ofState^  §§  1,  6. 
1 B.  S.  51,  5th  ed.)  Both  of  these  sections  have  been  the  sub- 
ject of  examination  by  the  supreme  court  In  Taylor  v. 
PoHer,  (4  JEfiK,  140,)  Bronson,  J.  says :  "  The  words  by  the 
law  of  the  land,  as  here  used,- do  not  mean  a  statute  passed 
for  the  purpose  of  working  the  wrong.    That  construction 
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would  render  the  restriction  absolutely  nugatory,  and  turn 
this  part  of  the  constitution  into  mere  nonsense."  ^'The 
meaning  of  this  section  seems  to  be  that  no  member  of  the 
state  shall  be  deprived  of  any  of  his  rights,  unless  the  matter 
shall  be  adjudged  against  him  upon  trial  had  according  to  the 
course  of  the  common  law.  It  must  be  ascertained,  judi- 
cially, that  he  has  forfeited  his  privileges,  or  that  some  one 
else  has  a  superior  title  to  the  property  he  possesses,  before 
either  of  theitL  can  be  taken  from  him.  It  cannot  be  done 
by  mere  legislation.''  And  the  words  '^  by  due  process  of 
law"  are  defined  in  the  same  case  as  not  to  mean  less  '^  than 
a  prosecution  or  suit  instituted  and  conducted  according  to 
the  prescribed  forms  for  ascertaining  guilt  or  determining  the 
title  to  property."  And  again :  "  When  one  man  wants  the 
property  of  another,  I  mean  to  say  the  legislature  cannot  aid 
him  in  making  the  acquisition."  The  same  doctrines  were  re- 
peated by  Oomstock,  J.  in  Wynehamer  v.  The  FeoplCy  (3 
Keman,  37a-393.) 

If  by  "  due  process  of  law,"  and  by  "  the  law  of  the  land," 
is  meant  a  suit  instituted  and  conducted  according  to  the 
course  of  the  common  law,  then  the  legislature,  by  the  passage 
of  the  act  referring  to  arbitrators  to  decide  the  amount  of 
damages  the  relators  had  sustained,  deprived  the  corporation 
of  a  right  to  a  trial  according  to  the  course  of  common  law, 
and  the  provision  referred  to  was  in  conflict  with  the  consti- 
tution. 

The  conflict  which  has  arisen  in  this  case  as  to  who  was 
appointed  arbitrator  by  the  mayor,  shows  the  danger  of  se- 
lecting such  a  mode  of  trial,  which  was  not  subject  to  any 
court,  where  such  a  proceeding  could  be  controlled  and  ques- 
tions of  this  character  adjudicated.  I  do  not  deem  it  neces- 
sary to  decide,  even  if  there  was  sufficient  evidence  for  that 
purpose,  which  was  the  arbitrator  properly  appointed. 

Where  parties  agree  to  submit  to  arbitration  any  matters 
in  controversy,  such  arbitration  can  be  sustained,  because  it 
is  the  voluntary  act  of  the  parties ;  but  when  the  law  compels 
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a  party  to  arbitrate  upon  a  claim  which  properly  should  be 
the  subject  of  an  action,  without  his  assent,  such  law  deprives 
him  of  the  right  which  is  secured  by  the  constitution,  of  a 
tiial  according  to  the  course  of  the  common  law. 

If,  however,  the  views  above  expressed  as  to  the  constitu- 
tionality of  this  section  are  doubtful,  still  I  am  satisfied  the 
remedy  sought  in  this  case  is  not  the  proper  one.  The  same 
section  says,  that  if  such  report  should  be  in  favor  of  the  party 
claiming  such  damages,  such  party  shall  recover  the  same, 
&c.  The  remedy  then  could  be  enforced  by  an  action  on  the 
award,  if  the  same  was  valid.  Where  such  a  remedy  exists, 
a  party  has  no  right  to  have  the  writ  of  mandamus.  It  is 
said  the  comptroller  is  directed  to  pay  the  amount.  But  with 
the  knowledge  that  the  moneys  in  the  city  treasury  can  only 
be  used  for  the  specific  purposes  to  which  they  are  appropri- 
ated ;  that  other  officers  besides  the  comptroller  must  unite 
with  him  in  the  payment  of  moneys  belonging  to  the  corpo- 
ration, and  with  the  doubt  at  least  which  exists  as  to  the  va- 
lidity of  this  statute,  I  think  it  is  clear  that  the  application 
for  a  mandamus  ought  not  to  be  granted.  (See  People  v. 
Brooklyn^  1  Wend.  318 ;  People  v.  Judges  of  Oneida^  21 
id,  20 ;  People  v.  Supervisors  of  Chenango ,  11  N,  T,  B. 
563  ;  People  v.  Burrows,  27  Barb.  89.) 

The  various  cases  referred  to  by  the  relators'  counsel  on 
this  point,  were  mainly  cases  in  which  the  duty  of  auditing 
and  paying  depended  on  the  action  of  the  board  of  supervi- 
sors, and  not  of  a  corporation.  The  board  of  supervisors  can 
be  compelled  in  no  other  way,  and  where  the  application  is 
to  audit  an  account  or  to  pay  when  the  account  has  been  au- 
dited, this  remedy  is  proper.  The  cases  cited  from  23  Wend. 
459,  and  10  id.  393,  as  to  corporations,  were  reviewed  and 
disapproved  of  in  The  People  v.  Supervisors  of  Chenango 
Co.,  (1  Kernan,  563.) 

The  case  of  Oreen  v.  The  Mayor  cfec,  (2  Hilton,  203,)  is 
an  authority  for  nothing  except  that  a  judgment  may  be  re- 
covered against  the  corporation  for  a  claim  for  which  no 
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money  has  been  appropriated ;  and  if  it  has  any  relation  to 
this  case  it  is  to  show  that  the  remedy  by  mandamus  is  not 
proper. 
The  order  appealed  from  must  be  affirmed  with  costs. 

[Nbw  Toek  Gbvbkal  Tbbm,  Mmj  B,  1862.    IngraJum,  Letmard  tod  CbHb, 
JnstioM.] 


Cabdwbll  vs.  Hicks. 

▲  holdar  can  claim  protactioa  from  the  defenie  of  a  paiij  whoao  note  or 
other  DogotSable  mercantile  obligatioo  has  been  obtained  by  ftaad,  only  in 
caae  he  has  parted  with  some  value,  or  suffered  some  ii^nry,  apon  the  faith 
of  it. 

Where  the  holder  will  lose  no  right  of  which  he  was  possessed  when  he  ob- 
tained the  note,  and  will  be  fully  reinsUted  if  he  fails  to  recover,  he  is  not 
a  holder  for  value,  and  the  equities  of  the  party  whose  note  has  been  ob- 
tained by  fraud  will  be  preferred. 

One  who  purchases  a  promissory  note,  made  by  another,  and  pays  for  ft 
partly  in  cash  and  partly  by  discharging  a  precedent  debt  due  to  him  fhm 
the  person  of  whom  he  buys  it,  is  a  bona  JSde  holder,  to  the  extent  of  the 
money  paid  by  him ;  and  may  recover  that  sum  of  the  maker.  But  if  the 
Jury  finds  that  the  note  was  fraudulently  obtained,  this  will  constitute  a 
valid  defense  to  the  action,  to  the  amount  of  the  debt  discharged.  Inoba- 
■AM,  P.  J.  dissented,  on  the  ground  that  a  precedent  debt,  canceled  by  the 
party  receiving  the  note,  was  a  good  consideraUon. 

THIS  was  an  action  upon  a  promissory  note  for  $517.54, 
dated  30th  March,  1857,  payable  in  six  months.  The 
defense  was  fraud  in  obtaining  the  note  and  putting  it  in  cir- 
culation. The  case  was  tried  before  Justice  Welles,  May 
13,  1861.  The  defendant  (who  is  the  maker  of  the  note) 
held  the  affirmative,  and  introduced  evidence  tending  to 
prove  the  fraud,  and  rested.  The  plaintiff  then  proceeded, 
and  introduced  evidence  tending  to  show  that  the  plaintiff 
was  ignorant  of  the  fraud,  and  paid  value  for  the  note.  And 
it  appeared  from  the  plaintiff's  testimony  that  he  received 
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the  note  from  C.  Wirgman,  for  what  he  then  owed  the  plain- 
tiff, viz.  #250,  due  from  the  12th  of  March,  1856,  making, 
with  interest  at  that  time,  June  12,  1857,  the  sum  of 
$271.87.  .  And  the  balance  the  plaintiff  paid  to  Wirgman,  in 
cash,  about  $232.49.  The  court  held  that  although  the 
note  was  passed  to  the  plaintiff  for  a  precedent  debt  in  part, 
yet  the  plaintiff  having  paid  the  residue  in  cash,  thereby  be- 
came a  bona  fide  holder  for  the  whole  amount  of  the  note, 
and  directed  a  verdict  to  that  effect,  subject  to  the  opinion 
of  this  court,  on  a  bill  of  exceptions  to  be  made  by  the  de- 
fendant ;  the  case  to  be  heard  in  the' first  instance  at  general 
term ;  no  judgment  to  be  entered  in  the  mean  time.  The 
case  now  came  to  this  court  for  argument  on  the  bill  of 
exceptions. 

K  B.  HolmeSy  for  the  appellant.  I.  The  justice  at  the 
circuit  erred  in  charging  the  jury  that  inasmuch  as  the  plain- 
tiff paid  a  part  of  the  amount  of  the  note  in  cash,  he  thereby 
became  entitled  to  recover  the  whole  amount,  of  the  defend- 
ant, although  the  note  was  obtained  from  the  defendant,  and 
put  in  circulation  by  fraud.  (1.)  A  bona  fidt  holder  of  a 
promissory  note  is  not  entitled  to  recover  in  such  case,  be- 
yond the  actual  value  of  the  property  parted  with  by  him  at 
the  time  of  receiving  the  same.  ( Williams  v.  Smith  and 
others,  2  Hill,  301.  Stalker  v.  McDonald,  6  HiU,  93.) 
(2.)  A  party  to  whom  such  a  note  is  passed,  as  collateral  se- 
curity for  a  precedent  debt,  or  as  nominal  payment  for  such 
debt,  is  not  even  entitled  to  the  possession  of  the  note,  as 
against  the  equitable  owner.  {Francis  v.  Joseph,  3  Edw. 
Ch.  182.) 

II.  The  bona  fide  holder  of  such  a  promissory  note  is  pro- 
tected to  the  same  extent  as  a  purchaser  of  other  property, 
who  has  obtained  the  legal  title  without  notice  of  the  equita- 
ble rights  of  the  third  person ;  and  all  his  rights  arise  and 
are  controlled  by  the  same  equitable  rules.     ( Williams  v. 
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Smith,  2  Billy  301.  Stalker  v.  McDonald^  6  id.  93.  Wil^ 
lardt'B  Eq,  Juris.  257.)  All  that  is  required  of  Buch  real 
owner  is  to  do  equity,  and  place  the  legal  holder  in  his 
original  position,  as  a  condition  precedent  to  granting  relief; 
and  the  only  way  of  putting  the  plaintiff  in  hiis  original 
position  is  by  returning  to  him  the  precise  amount  he  paid. 

III.  The  ruling  of  the  judge  at  circuit  is  repugnant  to  all 
the  fundamental  principles  of  equity,  and  would  practically 
destroy  the  rule  as  to  precedent  debts.  (1.)  The  judge  de~ 
oidcd  in  effect  that,  if  the  plaintiff  had  only  advanced  one 
dollar  in  cash,  he  was  entitled  to  recover  precisely  the  same 
amount  as  if  he  had  advanced  the  whole  amount  in  cash. 
This  would  allow  the  plaintiff  to  speculate  out  of  the  mis- 
fortune of  the  defendant ;  by  thus  using  a  rule  of  equity, 
which  was  merely  designed  for  his  protection.  When  the 
fraud  was  established,  the  plaintiff  then  had  no  strict  legal 
rights  to  recover,  and  was  obliged  to  sustain,  his  action  on 
the  ground  of  equitable  protection.  (2.)  The  precedent  debt 
might  have  been  worthless ;  and  in  fact  probably  was,  as  it 
seems  to  have  been  over  due ;  yet  by  advancing  one  dollar  in 
cash  he  converted,  or  could  have  converted,  an  unlimited 
amount  of  previous  worthless  indebtedness  into  new  and  valid 
claims.  This  clearly  violates  the  rule  that  equity  does  not 
allow  a  party  to  use  its  equitable  protection  for  purposes 
of  oppression. 

lY.  The  verdict  should  be  set  aside,  and  &  new  trial  should 
be  granted.  (1.)  When  there  are  circumstances  in  the  case 
which  ought  to  have  been  submitted  to  the  jury,  a  new  trial 
will  be  awarded.  {Fitzgerald  v.  Alexander^  19  Wend.  402. 
Williams  v.  Smithy  2  Hill,  301.)  (2.)  Even  if  the  judge 
did  not  absolutely  take  the  case  from  the  jury,  yet  if  the 
charge  was  much  stronger  than  it  ought  to  have  been,  and 
was  calculated  to  mislead  the  jury,  the  verdict  should  be  set 
aside,  and  a  new  trial  should  be  awarded.  (  Ward  v.  Shawi, 
7  Wend.  405.) 
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ff.  a  Van  Vorst,  for  the  plaintiff.  I.  The  fraud  alleged 
in  the  answer  as  a  defense  against  the  payment  of  the  note 
in  suit,  was  not  proved ;  nor  was  the  jury  asked  by  the  de- 
fendant to  pass  upon  the  question  of  fraud.  (1.)  The  bill  of 
exceptions  claims  no  more  than  that  there  was  evidence  tend'' 
ing  to  show  false  and  fraudulent  representations  made  to  the 
defendant  in  obtaining  the  note  from  him,  and  evidence  tend- 
ing to  show  that  the  note  was  put  into  circulation  by  false 
and  fraudulent  means.  (2.)  Fraud  must  be  proved,  and 
that  clearly,  and  cannot  be  presumed.  {Fleming  v.  Slocum^ 
18  John.  403.) 

II.  If  there  had  been  fraud  in  the  obtaining  of  the  note, 
the  defendant  by  acknowledging  to  the  plaintiff,  in  his  letter 
of  June  13;  1857,  that  the  note  was  given  for  value,  and 
would  be  paid  at  maturity,  estopped  himself  from  setting  up 
against  this  plaintiff  (who  was  a  stranger,  and  purchased  the 
note  upon  that  representation,)  any  defects  in  the  transaction 
in  which  the  note  was  given.  Admissions  which  have  been 
acted  upon  by  others  are  conclusive  against  the  party  making 
them,  in  all  cases  between  him  and  the  person  whose  con- 
duct he  has  thus  influenced.  In  puch  cases  the  party  is 
estopped,  on  grounds  of  public  policy  and  good  faith,  from 
repudiating  his  own  representations.  (1  Oreenl.  Ev,  §  207. 
Burrall  v.  DeChrooty  5  Dner^  379.  Chamberlain  v.  Totvns^ 
endy  26  Barb.  611.)  Burrall  v.  DeOroot  was  a  case  where 
a  party  purchased  acccmmodation  paper  at  less  than  its 
face,  relying  upon  the  representations  of  the  parties  to  it 
that  it  was  business  paper j  and  yet  was  allowed  to  recover' 
the  whole  amount  of  the  note,  although  more  than  he  paid 
for  it. 

III.  The  defendant  did  not  allege  an  entire  failure  in  the 
title  of  the  land,  the  purchase  of  which  was  the  original  con* 
sideration  of  the  note  in  suit ;  he  did  not  set  up  that  it  was 
entirely  worthless,  and  he  did  not  offer  to  rescind  the  con* 
tract  at  the  time  of  or  after  the  pretended  discovery  of  the 
allied  fraud. 
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rV.  The  plaintiff  not  having  had  any  notice  of  the  alleged 
fraud  at  the  time  he  purchased  the  note,  is  not  affected  by 
such  fraud,  even  though  it  had  in  fact  existed.  (1.)  Although 
there  may  have  been  fraud  or  deception  in  obtaining  the  note, 
yet  if  the  holder  had  no  notice  of  it,  the  equities  between  the 
original  parties  are  not  open.  (Riley  v.  Van  Amringej  2 
McLean's  C.  C.  Rep.  589.)  And  see,  to  the  same  effect, 
Bullock  V.  Wilcoxy  (7  Watts,  328.)  (2.)  The  character  of 
honafide  holder  attaches  when  a  purchaser  of  a  promissory 
note  receives  the  same  without  notice,  and  for  a  valuable 
consideration ;  and  no  subsequent  notice  will  affect  the  char* 
acter  of  the  paper  in  his  hands.  (Mickles  v.  Colvin,  4 
Barb.  304) 

y .  The  plaintiff  being  a  purchaser  for  a  valuable  consid- 
eration, is  entitled  to  recover,  as  against  this  defendant,  the 
amount  of  the  note,  without  regard  to  the  amount  of  the 
consideration  actually  paid  by  him  for  the  note.  (1.)  Es- 
pecially when,  as  in  this  case,  the  holder  bought  the  secu- 
rity upon  the  representations  of  the  maker,  that^the  note 
was  given  for  value,  and  would  be  paid.  (2.)  Whether  the 
note  was  originally  given  for  a  valid  consideration,  cannot 
be  inquired  into.  The  plaintiff  acted  upon  the  representa- 
tions of  the  defendant  in  making  the  purchase,  that  it  was 
given  for  value.  The  inquiry,  therefore,  as  to  whether  any 
part  of  the  price  given  by  the  plaintiff,  on  the  purchase  of 
the  note  by  him,  was  the  extinguishment  of  a  precedent 
debt,  avails  nothing.  The  note  was  in  market,  and  came 
to  the  plaintiff  as  a  third  and  innocent  party.  The  evidence 
is  that  the  precedent  debt  was  given  up  and  extinguished ; 
but  whether  it  was  or  not,  is  of  no  consequence.  The  plain- 
tiff gave  value  for  the  note.  The  amount  paid  is  imma- 
terial, BO  that  the  transaction  was  bona  fide.  (3.)  But  it 
has  been  held  that  when  a  negotiable  note  is  taken  in  good 
faith,  before  it  becomes  due,  in  payment  and  satisfaction  of 
a  pre-existing  indebtedness,  and  the  evidence  of  such  indebt- 
edness, or  a  security  therefor,  is  at  the  same  time  surrendered 
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or  destroyed,  the  person  taking  such  note  becomes  a  holder 
for  a  valuable  consideration.  (Stettheimer  v.  Meyer,  33 
Barb.  215.)  To  a  similar  effect  is  Youngs  v.  Lee,  (18  Barb, 
187  ;  S.  a,2  Kern.  571.)  (4.)  When  a  parting  with  value 
is  proved,  the  amount  of  the  consideration  paid  is  not  other* 
wise  important  than  as  bearing  on  the  question  of  actual  or 
constructive  notice.     {Oould  v.  Segee,  5  Duer,  260.) 

Leonabd,  J.  It  must  be  assumed  that  the  defendant  of- 
fered evidence  sufficient  to  go  to  the  jury  upon  the  question 
of  fraud  in  the  inception  of  the  note,  unless  the  plaintiff  is  a 
bona  fide  holder  of  it  for  value.  The  note  is  for  $517.50. 
The  plaintiff  had  a  demand  against  C.  Wirgman  for  about 
$250,  money  collected  by  him  for  the  plaintiff,  which  he  dis*- 
charged,  and  paid  to  Wirgman  the  balance  of  the  note  in 
money  before  maturity,  and  without  4iny  suspicion  of  the  al- 
leged fraud  practiced  upon  the  defendant  when  the  note  was 
obtained.  To  the  extent  of  the  money  paid  by  the  plaintiff  on 
receiving  the  note,  there  is  no  doubt  of  his  right  to  recover. 
The  ju^  at  the  trial  charged  the  jury  that  if  they  believed 
that  the  plaintiff  paid  a  part  of  the  note  in  cash,  without 
knowledge  of  the  fraud  alleged  by  the  defendant  in  the  mak- 
ing and  issuing  of  the  note,  he  became  thereby  a  bona  Jide 
holder  and  entitled  to  recover  the  whole  amount  with  inter- 
est, and  that  the  defendant  had  no  defense  to  the  part  taken 
for  a  precedent  debt. 

Twenty  years  of  judicial  construction  and  decision  have  not 
fully  terminated  the  controversy  in  this  state  so  ably  discuss- 
ed in  the  conflicting  cases  of  Swift  v.  Tyson,  (16  Peters,  1,) 
and  Stalker  v.  McDonald,  (6  Hill,  93.)  The  case  last  men- 
tioned was  determined  in  the  late  court  of  errors,  and  is  en- 
tirely adverse  to  the  ruling  of  the  judge  in  the  case  at  bar. 
That  case  expressly  indorses  Coddington  v.  Bay  and  Bosa  v. 
Brotherson  as  the  law  of  this  state,  and  condenms  the  case 
oi  Swift  Y.  Tyson. 

In  Bosa  v.  Brotherson,  (10  Wend.  85,)  it  is  decided  that 
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vbere  a  creditor  receives  the  transfer  of  a  ne^tiable  note  in 
payment  of  a  precedent  debt^  he  takes  it  subject  to  all  equi- 
ties existing  between  the  original  parties.  The  case  of  Toungs 
V.  Lee  (2  Kern.  551)  does  not  purport  to  overrule  these 
cases.  Referring  to  Stalker  v.  McDonald^  Judge  Johnson, 
delivering  the  opinion  of  the  court  of  appeals,  (p.  555,)  says, 
that  case  does  not  decide  that  a  receipt  in  extinguishment  of 
a  precedent  debt  not  at  the  time  over  due,  does  not  consti- 
tute the  receiver  a  holder  for  value  in  good  faith  ;  distinguish- 
ing the  cases,  but  expressing  no  disapprobation  of  the  case 
of  Stalker  v.  McDonald  as  an  authority. 

I  understand  the  principle  of  all  the  numerous  cases  on  this 
subject  to  be,  that  the  holder  can  claim  protection  from  the 
defense  of  a  party  whose  note  or  other  negotiable  mercantile 
obligation  has  been  obtained  by  fraud,  only  in  case  he  has 
parted  with  some  value  or  suffered  some  injury  upon  the  faith 
ofit4..-and  wb.erfiihfi„holder_mlH^^^^^  no  right  of  whii^h  he  was 
possessed  when  he  obtained  the  note,  and  will  be  fully  rdn- 
stated  if  he  fails  to  recover,  that  he  is  not  in  such  case  a 
holder  for  value,  and  the  equities  of  the  party  whose  note  has 
been  obtained  by  fraud  will  be  preferred. 

In  the  present  case  the  plaintiff  will  have  his  remedy 
against  Wirgman,  his  original  debtor.  He  will  sustain  no 
loss  if  he  fails  to  recover,  while  the  defendant  will,  on  the 
contrary,  lose  the  amount  of  the  plaintiff's  claim  against 
Wirgman. 

Unless  the  principle  of  "  stare  decisis**  is  to  be  wholly  dis- 
regarded, the  defense  in  this  case  is  good  to  the  extent  of 
$250,  if  the  jury  shall  find  that  the  note  was  fraudulently 
obtained. 

The  case  of  Youngs  v.  Lee  has  not  overruled  the  former  de- 
cisions. It  is  another  application  of  the  old  rule.  It  is  ex- 
pressly stated  that  the  note  surrendered  was  not  then  due. 
It  was  not  then  received  in  payment  or  satisfaction  of  a  debt, 
because  the  paper  had  not  matured.  It  was  still  a  chose  in 
action — a  negotiable  note — at  the  time  it  was  surrendered. 
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In  the  case  of  Bteitheimer  v.  Meyer y  (33  Barb.  217,)  it  is 
assumed  that  Toungs  v.  Lee  has  overturned  the  prior  current 
of  authority.  I  think  the  court  of  appeals  would  not  have 
marked  so  caiefully  the  &ct  that  the  note  which  was  surren- 
dered had  not  become  due,  and  would  not  have  cited  with 
approbation  cases  which  they  were  in  fact  overruling,  if  that 
court  intended  that  the  case  of  Youngs  v.  Lee  should  be  un- 
derstood as  the  learned  judge  has  supposed  who  decided  the 
case  in  33  Barb,  above  cited. 

I  advise  that  a  new  trial  be  ordered,  with  costs  to  abide 
the  event. 

Clbbkx,  J.  concurred. 

Inobaham,  p.  J.  (dissenting.)  The  question  in  this  case 
is  whether  a  person  who  takes  a  note  that  has  been  diverted 
from  the  use  for  which  it  was  made,  and  pays  for  it  partly  in 
cash  and  partly  by  giving  up  the  note  of  the  person  who  sur- 
rendered it,  is  a  bona  fide  holder  for  value. 

In  Toungs  v.  Xee,  (2  Keman,  551,)  the  coHH  of  appeals 
hold  that  a  party  who  receives  accommodation  paper  and  sur- 
renders the  note  of  the  party  from  whom  it  is  received,  before 
such  note  is  due,  is  a  bona  fide  holder  for  value.  And  in 
Stettheimer  v.  Meyety  (33  Barb.  215,)  the  Monroe  general 
term  hold  that  where  a  note  is  so  received,  and  the  holder 
gives  up  the  note  of  the  party  from  whom  he  receives  the 
note,  although  over  due  when  it  was  surrendered,  he  is  a  bona 
fide  holder  for  value.  Johkbon,  J.  says :  ^^  We  think  the 
rule  is  now  settled  that  whenever  a  negotiable  note  is  taken 
in  good  faith,  before  it  becomes  due,  in  payment  of  a  pre- 
existing indebtedness,  and  the  evidence  of  such  indebtedness 
is  surrendered  or  destroyed,  the  person  taking  such  note  be- 
comes a  holder  for  a  valuable  consideration." 

As  we  follow  the  decisions  of  other  general  terms  in  the  other 
districts,  where  there  is  no  special  reason  for  dissenting  there- 
from, I  think  this  case  should  be  followed. 
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The  case  of  Farrington  v.  The  Frankfort  Bank,  (24  Barb. 
554,  and  31  id.  183,)  has  been  urged  as  sustaining  a  contrar7 
rule.  But  in  that  case  the  original  notes  were  not  given  up 
at  the  time  of  receiving  the  notes  sued  on,  but  only  a  short 
time  before  conmxencing  the  action.  Allek,  J.  says,  the 
transaction  between  the  parties  was  complete  when  Osbom 
delivered  to  the  plaintiffs  the  drafts.  No  other  act  was  ne- 
cessary to  vest  the  title,  and  they  were  then  the  holders  of 
both  sets  of  securities.  That  case  does  not  conflict  with  the 
views  herein  expressed. 

I  am  also  informed  of  manuscript  decisions  in  the  general 
term  in  this  district  holding  a  contrary  doctrine.  Although 
the  question  might  be  considered  settled  by  the  court  of  ap- 
peals in  Youngs  v.  Lee,  and  that  there  is  no  reason  for  any 
distinction  whether  the  note  given  up  was  past  due  or  not 
yet  payable,  stUl  it  may  be  that  these  cases  are  so  explicit  on 
this  point  that  my  brethren  who  have  taken  part  in  these  de- 
cisions may  feel  bound  by  them. 

My  own  opinion  is  that  the  present  verdict  should  be  sus- 
tained, and  Jtidgment  rendered  thereon. 

New  trial  granted. 

[Kxw  ToBX  OcxsBAX.  Tkbk,  May  6, 1862.  Ingrdkom^  UonMrd  and  ClmrJu, 
JoBticei.] 


97  m  Thx  Pxopuc  ex  rd.  Adda  M.  Son  ve.  William  Minbb, 

'**  **  Register,  &c. 

Where  a  mortgage  ie  made  to  executors,  as  such,  and  the  money  is  payable  to 
them  and  their  sarrivors  and  sacceasors,  one  of  such  executors  may  receife 
payment  and  satisfy  the  mortgage,  on  the  record,  as  weU  as  all ;  and  it  is  the 
duty  of  the  register,  in  such  a  case,  to  file  and  enter  the  satisftction.  And 
upon  his  refhsal,  a  mandamus  will  lie. 

In  case  of  a  mortgage  executed  in  that  form,  there  can  be  no  pretense  that 
the  mortgagees  hold  in  a  personal  capacity.  They  are  estopped  fhnn 
yn^Mng  suoh  a  dalm* 
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The  register  hu  no  right  to  require  the  person  prodoeing  the  BaUsflietlon  to 
prove  a  negative ;  viz.  tltat  the  mortgagees  are  not  trustees  of  an  express 
trost,  by  producing  and  filing  a  certified  copy  of  the  will  under  which  the 
authority  is  claimed  for  one  executor  to  acknowledge  satisfaction  of  such 
mortigage.    Pm*  Lboxabd,  J. 

THIS  case  came  before  the  court  on  an  appeal  from  a 
judgment  of  the  special  term,  upon  demtmrer  to  the  return 
of  the  defendant  to  an  alternative  mandamus,  commanding 
him,  as  register  of  the  city  and  county  of  New  York,  to  file 
a  satisfaction-piece  of  a  certain  mortgage,  and  to  cancel  the 
mortgage  of  record,  or  show  cause,  &o.  The  mortgage  refer* 
red  to  was  made  by  the  relator  to  David  P.  Gargill,  Valen- 
tine Cargill  and  Bobert  Prince,  executors  of  the  last  mil  and 
testament  of  Abraham  Oargill,  deceased,  and  the  money  was 
made  payable  to  them,  ^^  their  survivors  or  survivory  or  their 
assigns."  The  mortgage  was  given  to  secure  the  payment 
of  a  part  of  the  purchase  money  for  the  premises  described  in 
said  mortgage.  The  satisfaf^tion-piece  was  executed  by  Rob- 
ert Prince,  one  of  said  executors,  described  therein  as  acting 
executor. 

The  decision  at  special  term  is  reported,  32  Barboury  612. 

The  defendant,  in  his  return,  did  not  put  in  issue  any  of 
the  facts  set  forth  in  the  writ,  but  merely  referred  to  the  stat- 
ute authorizing  him  to  dischai^  the  record  of  a  mortgage  ; 
and  then  set  forth  that  the  mortgage  referred  to  was  exe- 
cuted to  three  mortgagees,  viz.  David  P.  Cargill,  Bobert 
Oargill  and  Bobert  Prince,  described  as  executors  of  the  last 
will  and  testament  of  Abraham  CargiU,  deceased,  and  that 
no  certificate  or  satisfaction,  pursuant  to  the  statute,  had  been 
presented  to  him. 

Harris  Wilsony  for  the  relator,  (appellant.)  I.  The  mort- 
gage in  question  was  made  to  three,  executors,  any  one  of 
whom  had  full  power  to  dispose  of  or  satisfy  the  same. 
(1st.)  Executors  are  considered  in  law  as  one  person,  and 
^ach  has  fiill  power  over  the  personal  estate  of  the  decased* 


468  CASKS  IN  THE  SIIFBEICE  OOUBT. 

Che  Peo|^  «.  Uiner. 

{Bcmder^  Heirs  ▼.  Sanders^  Ex,,  2  lAU.  315.  Bryan's  Ex. 
V.  Thomp8(m*$  Adm,,  6  J.  J.  Marsh.  586.  Stuyvesant  v. 
Ball,  2  JJarft.  (7A.  A  151.  Wheeler  v.  WTiecfcr,  9  Cawen, 
34.)  (2d.)  A  8atigfaction-pieo#,  acknowledged  by  one  of  sev* 
eral  execntors,  is  sufficient  to  discharge  a  mortgage  given  to 
the  testator^  and  to  authorize  the  cancellation  of  the  mort- 
gaga  (Siuyveaawt  v.  HaU,  supra.)  (3d.)  The  proceeds  of 
real  estate  directed  by  will  to  be  sold,  are  regarded  as  personal 
estate,  subject  to  the  control  of  the  executonk  (Stagg  t. 
JacksiMj  1  Oomsi.  206,  and  cases  cited  Arnold  ▼.  CKlbert, 
6  Sairb.  190,  and  cases  there  cited.)  (4th.)  Where  execu- 
tors sell  the  real  estate  of  their  testator,  pursuant  to  the  au- 
thority in  the  will,  and  receive  in  their  joint  names  a  bond 
and  mortgage  for  a  part  of  Ihe  purchase  money,  an  assign- 
ment of  the  bond  and  mortgage  by  one  of  the  executors  with- 
out the  assent  of  the  other  is  valid.  {Bogert  v.  HerteU,  4 
HUlj  492.)  Much  more  a  satisfaction-piece  executed  by 
one  of  them  upon  payment  of  tiie  mortgage  in  good  faith. 
(5ih.)  The  mortgage  in  question  was  clearly  hAd  by  llie 
mortgagees  in  their  representative  character,  and  not  as  indi- 
vidoabk  The  case  of  Peck  v.  MallamSy  (10  N.  T.  B^.  509,) 
cited  in  theopinion  of  the  judge  who  decided  the  case  at  spe- 
cial term,  is  ^'  sui  generis"  and  does  not  sustain  the  assump- 
tion in  support  of  which  it  was  cited.  In  that  case  the  bond 
was  payable  to  the  obligee  individually^  and  to  his  personal 
representatives ;  it  was  in  reality  a  bond  to  a  party  in  his  in- 
dividual capacity,  though  named  executor  in  the  commence- 
ment of  the  obligation. 

II.  But  if  there  could  exist  a  doubt  as  to  whether  the 
mortgagees  held  as  executors,  they  were  at  all  events  joint 
obligees,  and  as  such  any  one  of  them  was  empowered  to  re- 
ceive payment  of  and  to  satisfy  and  release  the  obligation. 
The  rule  of  law  is,  that  every  act  done  by  one  joint  tenant 
or  oUigee,  for  the  benefit  of  him  and  his  companions,  shall 
bind  the  others,  but  no  if^'urious  act  of  one  joint  tenant  alone 
shall  prejudice  his  companions.    The  reo^pt  of  payment  is 
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a  beneficial  act,  as  it  reUeveB  from  the  obligation  to  rae. 
(Warder  v.  Ardly  2  Wash.  Va.  B.  282.  Wallace  et  al.  ▼. 
KeUdUj  7  Mee$.  A  Weh.  264  Dyckman  v.  The  Mayor  dc., 
lSeld.4Si.  Maber.  Tyler,  10  S.dtM.440.  3  Bac.  Abr. 
203  dtc.y  Joint  Tenants,  H.  5  id.  10,  Tender,  E.  OhU.  on 
Cont  795.    HerUU  v.  BogeH,  9  Paige  52-58.) 

III.  The  facts  set  forth  in  the  alternative  mandamus  are 
such  as  would  entitle  the  relator  to  the  relief  asked  ftdr; 
being  admitted,  such  reMef  must  necessarily  be  granted* 
(Isl)  An  alternative  mandamus  is  in  the  miture  of  a  deolara* 
tion ;  the  title  of  the  relator  must  be  fully  stated  therein,  and 
in  such  form  that  the  SactB  may  be  admit^  or  draied.  The 
defendant  must  either  admit  the  facts  stated  in  the  wnt,  oar 
show  other  facts  sufficient  to  defeat  ihei  relator'B  daima. 
(Commercial  Bank  of  Albany  v.  Catud  OommiMaioners  ite,, 
10  Wend.  25, 30-32.  The  People  do.  v.  BoMom,  sheriff  de:^ 
2  Oomst.  490,  496.  The  People  dc.  v.  Oommiaeionere  of 
Highways  dc.,  11  How.  P.  B.  89.  The  People  dc.  r.  Sit^ 
pervisors  of  Fulton,  14  Barb.  52.  Gary's  N.  T.  Pr.  288 
et  seq.)  (2d.)  It  was  conceded  by  the  judge  at  special  term, 
as  stated  in  his  opinion  in  this  case,  that  the  relator  upon  the 
facts  shown  was  entitled  to  tiie  relief  sought  for.  Sudi  bck 
ing  the  case,  the  register  was  bound  to  know  the  law  appUhi 
cable  to  the  hota,  and  satisfy  the  mortgage ;  having  failed 
to  put  in  issue  any  of  the  facts  stated,  or  show  any  other  &cti 
to  defeat  the  relator's  claim,  the  return  is  no  sufficient  aiH 
swer  to  the  writ,  and  the  plaintiff  is  entitled  to  judgment  on 
the  demurrer.    (2  B.  S.  581,  587,  §§  54  to  57.) 

J?.  H.  Bovme,  for  the  respondent.  I.  The  register  has  no 
power  to  discharge  a  mortgage,  except  that  which  iseonflerred 
by  statute.  The  statute  provides  that  the  register  can  sat^^ 
isfy  a  mortgage  on  the  production  of  the  certificate  of  4ith 
<Aiarge,  executed  hjthe  mortgagee,  his  personal  ry>resewta^ 
iives  or  assigns.  And  the  statute  imposes  the  penalty  of 
fine  and  imprisonment,  and  makes  the  register  liable  for  dam- 
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ages  if  be  improperly  cancel  a  mortgage.     (3^jB.  S.  58,  5th 
«^.  §§  60,  66,  67.) 

II.  The  mortgage  set  forth  in  the  alternative  writ  is  drawn 
to  three  persons,  called  *^  executors  of  the  last  will  and  testa* 
ment  of  Abraham  S.  Cargill,  deceased."  The  words  are  mere 
words  of  description,  and  it  may  well  be  that  the  mortgagees 
hold  the  mortgage  in  their  own  personal  right.  A  mortgage 
given  to  "  T.  B.,  acting  executor  of  the  estate  of  T.  T.,  de- 
ceased," was  held,  prima  /ocic,  to  be  the  property  of  T.  B. 
(Peck  V.  Mallamsy  6  8eld.  509.) 

III.  The  register  acts  under  and  by  virtue  of  the  statute, 
and  his  powers  and  duties  are  ministerial  only.  To  request 
the  register  to  cancel  the  mortgi^  executed  to  two  or  more 
mortgagees,  called  executors,  when  the  dischai^  is  signed  by 
oncy  is  to  request  him  to  decide :  First.  Whether  the  mort- 
gage is  the  property  of  the  mortgagees,  or  is  the  property  of 
the  estate  of  which  they  are  called  executors.  Second,  If  he 
decides  that  the  mortgage  is  the  property  of  the  estate,  then 
he  must  decide  whether  the  executors  simply  hold  as  execu- 
tors, or  as  trustees  of  an  express  trust.  If  the  latter,  then 
the  signatures  of  all  are  necessary.  (HerteU  v.  Bogert,  9 
PaigCy  52.)  In  the  case,  (supray)  the  chancellor  held  that 
where  the  mortgage  was  taken  in  the  name  of  two  or  more 
executors,  after  the  death  of  the  testator,  the  legal  title  was 
vested  in  all  the  executors,  and  the  signatures  of  aU  were  ne- 
cessary. The  cause  went  to  the  court  of  appeals,  (4  HUly 
492,)  and  the  court  held  that  the  parties  holding  the  mort- 
gage held  it  as  executors  merely ;  distinguishing  their  pow- 
ers from  those  of  trustees. 

lY.  The  register  has  pursued  in  this  case  (as  in  all  others 
for  the  last  thirty  years)  the  uniform  course,  to  decline  the 
fOing  of  a  certificate  and  discharge  of  a  mortgage,  unless  the 
certificate  complies  with  the  statute.  In  view  of  the  statute 
and  its  penalties,  he  will  not  be  required  to  do  otherwise. 
The  register  has  no  interest  in  the  question  fiirther  than  to 
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do  his  duty,  acting  in  his  official  capadtj,  and  in  a  manner 
nsnal  in  his  office ;  if  he  has  erred^  he  will  not  be  subjected 
to  costs. 

iNaBAHAK ,  P.  J.  The  relator  applied  for  a  mandamns 
directed  to  the  register  of  the  city  of  New  York,  commanding 
him  to  enter  satisfaction  of  a  mortgage  given  by  her  to  three 
persons  as  executors,  &c»  The  relator  paid  the  money  to  one 
of  the  executors  and  received  from  him  a  satisfiEtction-piece 
of  the  mortgage,  signed  by  himself  alone,  as  executor.  This 
satisfaction-piece  was  tendered  to  the  register,  who  refused  to 
file  the  same  because  it  was  not  signed  by  all  the  executors. 
On  the  hearing  of  this  motion  at  special  term,  the  justice  de- 
nied the  motion  for  a  mandamus.  The  relator  appeals  from 
that  decision. 

It  was  suggested  that  inasmuch  as  the  register  does  not 
deny  the  matters  set  forth  in  the  application^  which  show  that 
as  a  matter  of  right  the  moneys  due  on  the  mortgage  be- 
longed to  the  estate  of  the  testator,  and  states  no  &cts  to 
deny  that  the  mortgage  could  be  dischai^d  by  payment  to 
either  of  the  executors,  therefore  the  court  should  grant  the 
application  for  a  mandamus.  The  respondent  has  placed 
himself  simply  upon  his  general  duty  in  this  matter  under 
the  statute,  and  I  do  not  think  a  public  officer  should  be  re- 
quired by  mandamus  to  do  any  official  act  upon  any  of  the 
technical  rules  which  are  applicable  to  pleadings,  between 
parties  who  are  supposed  to  be  personally  cognizant  of  the 
matters  in  controversy.  Unless,  therefore,  the  ground  upon 
which  the  relator  asks  for  the  mandamus  is  free  from  doubt, 
and  that  without  the  presumptions  which  arise  upon  defect- 
ive pleadings,  the  writ  ought  not  to  issue. 

The  real  question  therefore  to  be  decided  on  this  appeal  is^ 
whether  a  satisfaction-piece  of  a  mortgage  given  for  the  pro- 
ceeds of  real  estate  sold  by  the  executors  under  the  authority 
conferred  by  the  will  of  the  testator,  is  valid  when  the  same 
is  executed  by  only  one  executor. 
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That  such  is  the  role  as  to  a  satisfaction-pieoe  executed  bj 
<me  executor,  where  such  satisfiuition-piece  was  held  by  tiie 
testator  before  his  death,  is  conceded  on  this  application,  and 
is  nndonbtedly  the  law.  {Stuyvesant  v.  Hallj  2  Barb.  Gh, 
E.  151.)  And  such,  I  understand,  is  recognized  in  llie  nni* 
fi>rm  practice  of  tiie  register's  office.  It  is  contended,  how- 
erer,  on  the  part  of  the  respondent,  that  a  different  mle  is 
applicable  to  mortgages  executed  to  two  or  more  executors. 
That  in  such  cases  the  roister  has  no  means  of  knowing 
whether  the  estate  of  the  testator  holds  the  mortgage,  or 
whether  it  belongs  to  the  executors  as  trustees  or  in  their  in- 
dividual rights,  and  that  he  is  therefore  bound  to  require  the 
satis&ction^pieoe  of  such  a  mortgage  to  be  signed  by  all  the 
parties  named  as  executors. 

It  is  not  necessary  to  decide  what  the  rule  is  in  regard  to 
trustees,  nor  in  regard  to  persons  who  are  merely  described 
as  executors  in  the  mortgage,  where  the  monqr  is  dedared  to 
be  due  to  them  or  their  personal  representatives. 
>  In  the  case  of  PecJb  ▼.  MaUams,  (6  8dd.  509,)  it  was  hdd 
that  a  mortgage  in  the  usual  terms,  except  that  in  naming 
the  parties  the  mortgage  was  described  as  made  to  the  execu- 
tor of  an  estate,  was  prima  facie  the  private  property  of  the 
■Murtgagee,  and  that  in  order  to  enaUe  an  administrator  sub- 
sequentiy  appointed,  after  the  death  of  the  executor,  to  collect 
such  mortgage,  he  must  prove  that  the  mortage  belonged  to 
the  estate  of  the  testator  and  not  to  the  deceased  executor. 
In  that  case  it  appears  from  the  opinion  of  Johkson,  J.  that 
the  mortgage  moneys  were  payable  to  '^  the  party  of  the  se- 
cond part,  his  certain  attorney,  heirs,  executors^  administra* 
tors  or  assigns ;"  and  the  court  held  that  on  the  face  of  the 
mortgage  it  appeared  to  be  the  property  of  the  mortgagee, 
and  if  claimed  by  another,  the  personal  representatives  of  the 
mortgagee  were  necessary  parties.  In  the  pres^it  case  it  is 
made  payable  to  the  survivor  &c.,  and  not  to  the  personal 
representatives,  and  they  would  not  have  an  interest  such  tm 
is  stated  in  the  case  cited. 
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Nor  do  I  deem  it  neceflsaiy  to  discuss  the  question  whether 
in  the  case  of  tmstees,  a  payment  to  one,  of  moneys  due  on 
a  mortgage,  is  not  a  valid  payment  and  sufficient  to  discharge 
the  mortgage.  These  questions  may  admit  of  discussion 
which  it  is  unnecessary  to  enter  into  in  the  present  case. 
That  executors,  as  such,  are  considered  as  one  person,  and  that 
each  has  full  power  to  receive  payment  of  the  debts  due  to 
the  testator,  is  well  settled.  (  Wheder  v.  Wheeler^  9  Oowen^ 
34)  And  where  it  appears  that  the  debt  claimed  was  due 
to  the  estate,  or  for  property  belonging  to  the  estate,  which 
when  collected  would  be  assets,  there  seems  to  be  no  distinc* 
tion  in  the  rule.  (7  John,  Ch.  17.  10  Bing.  E.  51.  Bo^ 
gert  v.  Hertell^  4  Hill,  492.)  In  the  last  cited  case  the  bond 
and  mortgage  was  payable,  as  in  this  case,  to  the  mortgagees 
as  executors,  their  survivors  &c.,  and  the  court  held  that  one 
executor  might  sell,  receive  payment  and  assign  the  mortgage, 
and  that  such  a  sale  passed  a  complete  title  to  the  purchaser. 
The  argument  used  by  the  counsel  for  the  respondent  in  this 
case  was  relied  on  in  the  case  of  Bogert  v.  SerteUj  but  with- 
out «vaiL  That  case  must  be  considered  as  settling  two 
points ;  one,  that  executors  in  disposing  of  the  estate  of  the 
testator  are  to  be  considered  as  one  person,  and  that  each  has 
full  power  to  dispose  of  the  assets  of  the  estate,  to  receive 
payments  of  debts  due  the  estate  and  give  proper  dischargee 
therefor.  In  the  present  case,  the  bond  and  mortgage  shows 
upon  its  face  that  it  was  executed  to  the  mortgagees  as  exec- 
utors of  this  estate,  and  was  for  part  of  the  consideration 
money  of  premises  conveyed  by  them  as  executors,  at  the 
time  of  giving  the  mortgage  $  that  it  was  payable  to  them  as 
executors,  and  the  survivor  of  them,  &c.,  and  not  in  any 
event  to  their  personal  representatives,  so  that  in  the  case  of 
death,  the  interest  would  pass  to  the  survivors  and  not  to  the 
personal  representatives. 

I  think  from  these  facts  there  can  be  no  doubt  of  the  ap- 
plication of  the  rules  above  stated,  and  that  one  executor 
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poflsooacifl  the  same  power  to  satkfy  on  record  the  mortgage 
80  he  has  to  sell,  aangn  and  receive  payment  of  it  The  only 
ground  on  which  the  reqpondent  reiits  his  rrfdaal  to  satufy 
the  mortgage  ib^  that  the  statate  requirea  the  aatis&ction-piece 
to  be  executed  by  the  mortgagees.  We  think  this  is  substan- 
tially complied  with  when  the  mortgage  to  the  executors  is 
on  property  belonging  to  the  estate,  and  one  of  the  executors 
executes  the  same.  It  ought  to  be  remembered,  also,  that 
the  rule  on  which  the  respondent  puts  his  case  was  one  adopted 
long  before  the  revised  statutes,  and  at  a  time  when  the  estate 
of  a  deceased  person,  on  the  death  of  the  executor,  passed  to 
his  executor,  and  when  other  rules  also  existed  for  the  gov- 
ernment of  such  trusts  and  the  discharge  of  the  duties  of  ex- 
ecutors than  those  prescribed  now  by  law.  Such  a  bond  and 
mortgage  as  this  would  belong  to  the  estate  of  the  testator, 
and  not  to  the  estate  of  the  executor  on  his  decease.  The 
case  of  Peek  v.  MaUamSy  (6  8eld.  509,)  before  referred  to, 
does  not  establish  any  contrary  doctrine ;  as  in  that  case  the 
bond  and  mortgage  was  payable  to  the  l^al  representatives, 
and  did  not  show  that  it  would  in  any  event  belong  to  the 
estate. 

We  are  therefore  of  the  opinion  that  in  cases  where  a  mort- 
gage is  made  to  executors,  as  such,  and  the  money  is  payable 
to  them  and  their  survivors  and  successors,  and  not  to  the 
personal  representatives,  one  of  such  executors  may  receive 
payment  and  satisfy  the  mortgage  on  the  record  as  well  as 
all ;  and  that  the  register  should  in  such  a  case  file  and  enter 
the  satisfaction. 

The  judgment  rendered  at  special  term  should  be  reversed, 
and  judgment  ordered  for  the  appellants ;  and  as  the  respond- 
ent has  no  defense  in  his  return  except  the  one  passed  upon 
on  his  appeal,  we  direct  a  peremptory  writ  of  mandamus  to 
issue.    No  costs  are  given  to  either  party. 
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L10NABD9  J.  Where  a  bond  and  mortgage  are  made  to 
certain  persons  as  executors,  and  the  money  due  is  also  pay-^ 
able  to  them,  and  the  snryivors  or  survivor,  there  can  be  no 
pretense  that  they  hold  in  a  personal  capacity.  They  are  es- 
topped from  making  such  a  claim. 

It  is  also  suggested  that  executors,  taking  a  mortgage  pay- 
able to  themselves  as  executors  and  to  their  survivors,  &c.  for 
part  of  the  consideration  money  of  premises  sold  by  them  be- 
longing to  the  testator,  may  hold  as  trustees  of  an  express 
trust 

The  question  arises  whether  the  register,  before  satisfying 
the  record,  or  any  other  party  transacting  business  with 
executors  in  respect  to  such  a  mortgi^e,  must  ascertain 
whether  it  is  held  by  the  mortgagees  in  the  one  capacity  or 
the  other.  It  cannot  be  doubted  that  the  legal  title  to  such 
bond  and  mortgage  is  in  the  mortgagees  as  executors.  They 
would  be  so  considered  in  all  proceedings  for  foreclosure  or 
collection. 

The  rule  insisted  on  by  the  register  requires  the  relator  to 
prove  a  negative ;  viz.  that  the  mortgagees  are  not  trustees 
of  an  express  trust.  Perhaps  it  may  be  more  properly  stated 
that  he  requires  the  relator  to  produce  and  file  a  certified  copy 
of  the  will  under  which  the  authority  is  claimed  for  one  ex- 
ecutor to  acknowledge  satisfaction  of  such  mortgage.  The 
position  assumed  by  the  register  denies  to  the  mortgagees 
their  right  to  occupy  that  relation  to  the  bond  and  mortgage 
which  the  legal  efiect  of  these  instruments  permits  or  requires. 
He  denies  to  the  mortgagees  the  character  of  executors  simply, 
without  further  proof.  In  my  opinion  the  register  must  ac- 
cord to  all  parties  the  position  and  rights  which  attach  to 
them,  according  to  the  legal  efiect  of  the  representative  char- 
acter which  they  have  assumed  in  the  instruments  recorded 
in  his  office. 

He  has  no  more  right  to  insist  upon  having  executors  who 
are  mortgagees  under  such  a  mortgage  as  the  present  one, 
produce  a  copy  of  the  will  under  which  they  act,  than  he 
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would  have  to  require  them  to  produce  evidence  that  they  had 
not  heen  removed. 

I  concur  in  the  deciaion  pronounced  hy  the  prending 
justice. 

Clsbkb,  J«  alflo  concurred. 

[New  Tobk  Oinirax.  Tbem,  BCay  6, 1862.    Ingreiham,  LwM/rd  and  CMU^ 
JnrtioM.] 


CUBTIB  V8.  BbOOKS. 

The  intemuuThige  of  ih^  maker  with  the  payee  and  holder  of  a  note  operatai 
to  discbarge  the  note,  and  all  liability  thereon  on  the  part  of  the  maker. 

Where  the  plaintiiT  purchased  of  the  defendant  a  note  made  by  the  defend- 
ant's wife,  with  knowledge  that  it  was  made  by  her  while  she  was  sole,  and 
that  she  had  intermarried  with  the  defendant  while  he  was  the  owner  and 
holder  thereof,  H  wa»  IMi  that  there  was  no  implied  warranty  in  rsipect 
to  the  raUdUy  of  the  note. 

JETtfU,  a2fo,  that  there  was  no  implied  warranty  that  tne  law,  npon  the  Ikets 
disclosed,  did  not  declare  the  note  discharged,  by  the  Intermarriage  of  the 
maker  and  the  payee. 

Where  the  facts  are  known  to  the  partlee,  there  is  never  any  impUed  warranty 
that  the  law  npon  those  facts  is  or  is  not  as  the  parties  may  tMnk  or  desire 
it  to  be. 

It  is  a  maxim  of  the  law  that  parties  are  presumed  to  know  the  law  npon  the 
nndispnted  facts  of  the  case.  Hence  a  warranty  that  the  law  is  different 
from  what  it  is,  and  from  what  it  is  presumed  the  parties  know  it  to  be, 
cannot  be  implied  by  operation  of  law. 

f[IS  action  was  tried  at  the  Cattaraugus  circuit  in  June, 
1861,  before  Justice  Gboyeb  and  a  jury.  On  the  trial  it 
was  proved,  in  substance,  that  in  January,  1860,  the  defend- 
ant sold  the  plaintiff  a  promissory  note  for  f^500,  bearing  date 
March  20, 1856,  and  payable  the  first  day  of  October  then 
next,  to  the  defendant  or  bearer,  and  made  by  one  Adams 
and  by  one  Fanny  J.  Stone.    That  at  the  time  of  making 
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said  note  the  said  Fanny  was  sole  and  nnmarried,  but  subse- 
qnently,  and  before  the  sale  of  the  note,  she  and  the  defend^ 
ant  intennarried,  and  have  ever  since  been  hnsband  and  wife. 
That  at  the  time  of  the  sale  of  the  note  the  defendant  ver- 
bally promised  the  plaintiff  that  if  he  could  not  collect  the 
note  of  the  makers  he  would  pay  it  to  the  plaintiff;  but  the 
plaintiff  had  instituted  no  proceedings  to  collect  the  same  of 
the  makers  before  the  commencement  of  this  action.  And 
that  on  such  sale  the  defendant  informed  the  plaintiff  of  all 
the  facts  in  regard  to  the  note  and  the  makers  thereof,  and 
expressed  the  opinion  that  the  note  could  be  collected  of  the 
said  Fanny,  then  his  wife ;  and  informed  him  that  Adams, 
the  other  maker,  was  a  resident  of  California,  and  wholly  in- 
solvent That  the  plaintiff  paid  for  the  note  the  sum  of  $  100, 
and  there  was  then  due  thereon  the  sum  of  $68423.  Upon 
these  facts  the  court  directed  a  verdict  for  the  plaintiff  for 
the  amount  of  the  note,  subject  to  the  opinion  of  the  general 
term  on  a  case  to  be  made.  The  plaintiff  now  moved  for 
judgment  on  the  verdict 

S.  S.  Spring^  for  the  plaintiff. 

A.  G.  Bieej  for  the  defendant 

By  the  Oaufif  Payib,  J.  The  only  ground  on  which  the 
plaintiff  claims  to  be  entitled  to  recover  is  upon  an  implied 
warranty  of  the  validity  of  the  note ;  and  this  is  the  only 
question  necessary  to  be  examined.  This  court,  at  general 
term,  lately  held,  in  respect  to  the  very  note  above  mentioned, 
that  the  intermarriage  of  Fanny  J.  Stone,  the  maker,  with 
BroolPB,.the  pay^  and  hol^er^  operated  to  discharge  thftjaote^j 
and  all  liability  thereon  on  the  part  of  the  maker.  (MB. 
apmion  by  Hoytj  J.)  This  being  the  law  on  the  case,  we 
must  hold  the  note,  at  the  time  of  its  transfer  by  the  defend- 
ant to  the  plaintiff,  to  have  been  wholly  invalid  as  i^nst 
Mrs.  Brooks.    On  the  sale  and  delivery  of  a  note  without  in- 
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dorsement  or  express  guaranty,  the  law  implies  a  warranty  of 
certain  fiacts.  ^^  Unless  it  be  otherwise  expressly  agreed,  the 
holder  so  transferring  the  note  is  not  exempt  firom  all  obliga* 
tions  or  responsibilities,  but  he  incurs  some,  although  they 
are  of  a  limited  nature.  In  the  first  place,  he  warrants,  by 
implication,  unless  otherwise  agreed,  that  he  is  a  lawful  holder 
and  has  a  just  and  valid  title  to  the  instrument,  and  a  right 
to  transfer  it  by  delivery ;  for  this  is  implied  as  an  obligation 
of  good  faith.  In  the  next  place,  he  warrants  in  like  manner 
that  the  instrument  is  genuine,  and  not  forged  or  fictitious. 
•  • «  «  In  the  next  place,  he  warrants  that  he  has  no  knowl- 
edge of  any  facts  which  prove  the  instrument,  if  originally 
valid,  to  be  worthless,  either  by  the  fidlure  of  the  maker  or 
by  its  bdng  already  paid,  or  otherwise  to  have  become  void  or 
defunct ;  for  any  concealment  of  this  nature  would  be  a  man- 
ifest fraud."     {Story  on  Prom.  Notes,  §  118.) 

In  respect  to  the  maker,  Adams,  the  note  was  a  valid  one, 
and  the  proper  subject  of  sale  and  transfer.  The  defendant 
was  the  owner  and  holder,  and  had  good  right  to  transfer  the 
same,  as  against  him.  He  expressly  informed  the  plaintiff 
of  the  insolvency  and  non-residence  of  Adams.  As  to  him, 
therefore,  the  plaintiff  got  good  title  to  the  note,  under  cir- 
cumstances from  which  no  implied  warranty  can  arise  ;  or  at 
least  from  which  none  can  be  said  to  be  broken.  The  note  is 
a  valid  instrument  in  the  hands  of  the  plaintiff;  and  it  is  not 
pretended  that  it  is  either  fictitious  or  forged,  as  to  either  of 
the  makers.  Upon  the  facts  before  us,  is  there  any  implied 
warranty  in  respect  to  the  validity  of  the  note  as  against  the 
wife  of  the  defendant  ?  It  certainly  cannot  be  claimed  that 
there  was  an  implied  warranty,  within  the  rule  as  laid  down 
by  Judge  Story,  that  the  defendant  had  no  knowledge  of  any 
facts  ^^  which  prove  the  instrument,  if  originally  valid,  to  be 
worthless,  either  by  the  failure  of  the  maker  or  by  its  being 
already  paid,  or  otherwise  to  have  become  void  or  defrinct." 
The  reason  of  this  rule  is  that  the  concealment  of  such  facts 
<<  would  be  a  manifest  fraud/'  and  in  this  case,  instead  of  any 
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concealment  or  silence,  there  waa  a  full  disclosure  of  all  the 
facts  within  the  knowledge  of  the  defendant.  Certainly  the 
law  cannot  imply  that  the  defendant  warranted  that  the  factH 
he  was  thus  disclosing  to. the  plaintiff  were  not  within  his 
knowledge  t 

Nor  can  it  be  said  that  the  fact  which  causes  the  invalid- 
ity of  the  note  (as  to  Mi-s.  Brooks)  was  by  any  l^al  implica- 
tion warranted  not  to  exist.  Its  existence  was  not  only 
known  to  both  the  parties,  but  was  expressly  stated  by  the 
defendant  to  the  plaintiff.  It  seems  to  me  it  would  be  ab« 
surd  to  hold  that  on  the  sale  of  property  any  fact  affecting  its 
title,  quality  or  validity,  which  is  distinctly  disclosed  and 
known  to  the  purchaser,  can  be  said  to  be  warranted  by  im- 
plication not  to  exist.  There  may  be  a  warranty  that  an  ap- 
parent incumbrance  or  asserted  hostile  title  will  not  ripen 
into  or  prove  to  be  a  paramount  title  ;  and  such  I  understand 
to  be  the  effect  of  the  decision  in  Dresser  v.  Ainsworth^  (9 
Barb.  619,)  so  far  as  it  bears  upon  this  point. 

There  was  no  fact  affecting  the  validity  of  the  note  that 
was  not  disclosed  to  the  plaintiff  just  as  it  in  truth  existed. 
The  warranty  therefore  which  must  be  implied  in  order  to 
sustain  the  action  is  that  the  law,  upon  these  facts,  does  not 
declare  the  note  discharged  as  to  the  married  woman.  If 
there  be  such  an  implication  of  warranty,  then  according  to 
the  decision  of  this  court  it  was  broken,  because  by  the  mar- 
riage the  note  was  fully  discharged  or  released.  But  I  think 
there  was  no  such  implication.  Whatever  may  be  the  force 
of  an  express  warranty  that  the  law  in  a  given  case  is  as  the 
party  may  represent  it,  I  think  where  all  the  facts  are  known 
to  the  parties  there  is  never  any  implied  warranty  that  the 
law  upon  those  facts  is  or  is  not  as  the  parties  may  think  or 
desire  it  to  be.  The  law  in  such  a  case  is  always  certain. 
The  uncertainty  about  it  grows  out  of  the  fallibility  of  the 
human  judgment  in  discerning  and  applying  it.  It  is  a  max- 
im of  the  law  that  parties  are  presumed  to  know  the  law 
upon  the  undisputed  facts  of  their  case  ;  and  hence  a  war- 
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ranty  that  the  law  is  different  from  what  it  is^  and  from  what 
it  is  presumed  the  parties  know  it  to  be,  cannot  be  implied 
by  operation  of  ]aw. 

Besides,  the  law  never  implies  a  warranty  against  the  con- 
sequences of  known  defects.  A  special  or  express  warranty 
must  be  required  in  such  a  case  in  order  to  protect  the  party 
dealing  with  such  knowledge.  .  The  plaintiff  knew,  when  he 
bought  the  note,  that  it  was  against  the  defendant's  wife  ; 
that  she  had  given  it  to  him  while  sole,  and  had  intermarried 
with  him  while  he  was  its  owner  and  holder.  It  was  the 
doubt  as  to  the  legal  effect  of  these  facts  that  the  parties  had 
in  their  minds ;  and  because  of  this  doubt  known  to  and  felt 
by  both  of  them,  the  defendant  sold  a  note  otherwise  good 
and  collectable,  for  some  $600,  for  $100.  If  the  law  be  as 
the  plaintiff  claims  it,  instantly  upon  his  paying  $100  the 
defendant  owed  him  and  was  bound  to  pay  $600,  because  the 
law  is  different  from  what  he  supposed  it  to  be. 

I  think  the  parties  must  be  held  to  have  mutually  '^  taken 
the  chances,''  in  this  trade — the  one  that  if  the  note  should 
be  held  valid  upon  the  known  facts,  he  would  get  $600  for 
$100 — the  other,  if  the  note  proved  invalid,  he  would  get 
$100  for  an  article  of  no  real  value. 

The  defendant,  in  my  opinion,  is  entitled  to  judgment 
upon  the  verdict. 

[Ebib  Gsvxbal  Tbrm,  September  2,  1861.  Ma/nnn,  Jkuvii  and  (TrvMr, 
Jiuticee.] 
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OsBOBK  V8,  Bobbins  and  others. 

The  declarations  of  the  payee  of  a  note  are  not  evidence  against  one  who 
subsequently  becomes  the  holder. 

Evidence  of  a  couTersation  between  the  payees  and  one  of  the  makers  of  a 
note,  respecting  the  giving  of  the  note  and  the  transactions  that  had  oc- 
curred, which  took  place  subsequent  to  the  delivery  of  the  note,  and  nfter 
the  parties  had  left  the  office  where  it  was  given,  and  the  business  had  been 
closed,  is  inadmissible,  in  an  action  upon  the  note  by  a  subsequent  holder. 

In  an  action  upon  a  promissory  note,  evidence  of  a  prior  agreement  between 
the  parties  thereto,  which  has  not  been  performed,  for  the  settlement  of 
the  injury  complained  of  and  for  which  the  note  in  suit  was  given,  is  inad- 
missible.   Without  actual  satisfaction,  an  accord  constitutes  no  defeu8e.(a) 

Neither  is  evidence  to  prove  the  falsity  of  the  charge,  to  settle  which  the  note 
was  alleged  to  have  been  given,  admissible,  where  the  answer  dbes  not 
allege  that  the  charge  was  compoimded.(&) 

ACTION  tried  at  the  Herkimer  circuit,  before  Allen,  J. 
It  was  brought  upon  a  promissory  note  made  by  the  de- 
fendants, payable  to  Burrill  Rice  and  Esther  Jane  Rice,  or 
bearer,  and  transferred^  the  plaintiff  before  due.  The  de- 
fense was,  that  the  note  was  given  on  the  compounding  of  a 
felony.  The  defendants  offered  to  prove  a  conversation  be- 
tween the  payees  and  one  of  the  makers  of  the  note,  after 
they  had  left  the  office  where  the  note  was  given,  after  the 
note  had  been  delivered,  "respecting  the  giving  the  note 
and  the  transactions  that  had  occurred/'  The  evidence  was 
excluded,  and  the  defendants  excepted.  The  defendants  also 
offered  evidence  of  a  prior  agreement  which  had  not  been 
performed,  for  the  settlement  of  the  injury  complained  of  and 

(a)  MoBflAir,  J.  dissented ;  holding  that  the  origfaial  settlement  of  the  dam- 
ages, for  |60,  should  have  been  submitted  to  the  Jury,  and  if  they  believed  the 
parties  intended  a  final  settlement,  that  the  payment  of  a  part  down,  and  the 
defendant's  agreement  to  pay  the  balance  at  a  ftiture  day,  operated  to  ex- 
tingoish  the  original  cause  of  aottooi  Oases  cited  and  commented  on  by  him 
to  show  that  the  settlement  of  a  claim  for  uncertain  damages  is  a  saffideni  oon- 
sideration  to  support  an  agreement  to  pay  a  particular  sum,  and  for  tha 
release  of  the  residue. 

(&)  MoBOAv,  J.  dissented ;  being  of  the  opinion  that  upon  the  question 
whether  the  note  in  suit  was  given  under  durtMi,  it  was  competent  tn  tba 
MmdantM  to  show  that  the  criminal  charge  was  grouodlass. 
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for  which  the  note  in  suit  was  given.     This  evidence  was 
also  excluded,  and  the  defendants  excepted. 

Ward  Hufdy  for  the  appellants. 

W.  Keman,  for  the  respondents. 

ALLSKy  J.  The  declarations  of  the  payee  of  the  note  are 
not  evidence  against  the  plaintiff,  who  subsequently  became 
the  holder.  (Page  v.  Cagwin,  7  HQlj  361.  Booth  v.  Swe-- 
zey,  4  Selden,  276.  Tousley  v.  Barry,  16  N.  T.  Bep.  497.) 
The  conversation  between  one  of  the  defendants  and  the 
payees  of  the  note,  and  which  was  excluded,  was  not  offered 
as  a  part  of  the  res  gestce;  and  if  the  offer  had  been  put  upon 
that  ground,  it  would  not  have  been  admissible.  It  took 
place  after  the  transaction  was  closed,  so  &r  as  the  evidence 
then  showed,  for  it  was  before  the  interview  between  the  con- 
stable and  the  defendant  Sterling  Bobbins  at  the  tavern,  con- 
cerning the  discharge  of  the  prisoner  from  arrest.  The  note 
had  been  given,  and  the  parties  had  left  the  office,  and  the 
business  had  been  closed ;  and  whether  it  had  been  termin- 
ated fifteen  minutes  or  as  many  months,  is  not  material 
The  offer  was  to  prove  a  conversation  ^^  respecting  the  giving 
the  note  and  the  transactions  that  had  occurred."  Those 
transactions  were  the  facts  to  be  proved.  It  was  a  narrative 
of  a  past  occurrence  that  was  proposed  to  be  proved.  To 
constitute  a  part  of  the  res  gestcBj  the  declaration  must  be 
concomitant  with  the  principal  act  (1  OreenL  Ev.  §  110.) 
They  must  have  been  made  at  the  time  of  the  act<  done  which 
they  are  supposed  to  characterize.  (1  Cowen  &  HUVs  Notes, 
fi85.)  Where  the  holder  of  a  check  went  into  the  bank,  and 
when  he  came  out,  said  he  had  demanded  its  payment,  the 
declaration  was  held  inadmissible  to  prove  the  demand,  as 
being  no  part  of  the  res  gestoe.  The  demand  was  the  fact  to 
be  proved.  (Broton  v.  Lusky  A  Yerg.  210.)  Declarations 
of  a  party  in  respect  to  the  sale  of  copper,  made  after  the 
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bargain  and  before  its  delivery,  are  not  admissible  as  a  part 
of  the  res  gestcdy  although  made  to  a  person  from  whom  he 
obtained  a  part  of  the  copper.  (Moore  y.  Meachaniy  6  Seld. 
207.)  As  was  said  by  Judge  Gray,  in  the  case  cited,  the 
offer  here  was  but  an  attempt  to  show  the  construction  which 
the  plaintiff  gave  to  the  occurrence  that  had  transpired.  In 
McCormick  v.  Barnum,  (10  Wend,  104,)  the  declarations  of 
the  surveyor  were  admitted  as  the  declarations  of  an  agent 
of  the  plaintiff,  and  the  question  before  us  was  not  considered. 
The  declarations  of  the  parties  which  were  given  in  evidence 
in  Kimball  v.  Huntingtonj  (id.  675,)  were  the  closing  up  of 
the  settlement  and  a  final  statement  of  their  affairs  and  deal- 
ings, made  as  a  part  of  the  settlement.  In  the  language  of 
Judge  Nelson,  they  ^^  were  made  at  the  conclusion  of  it,  and 
not  afterwards,  as  contended  by  the  defendant,  and  under 
the  circumstances  were  clearly  competent."  In  Boyden  v. 
MoorCf  (11  Pick.  362,)  and  Orary  v.  Sprague^  (12  Wend. 
41,)  the  declarations  related  and  gave  character  to  the  pos- 
session of  the  property  in  dispute,  and  were  strictly  concom- 
itant with  and  ^^  were  calculated  to  unfold  the  nature  and 
quality"  of  the  principal  part,  to  wit,  the  possession  which 
they  were  intended  to  explain.  Where,  immediately  after  a 
negotiation  for  a  loan  of  money,  the  lender  goes  into  another 
room  and,  the  borrower  not  being  present,  states  to  a  third 
person  the  terms  of  the  transaction,  such  declarations  consti- 
tute no  part  of  the  res  gestce,  and  are  not  evidence  against  a 
subsequent  holder  of  the  note.  (SmUh  v.  Webb,  1  Barb. 
S.  O.  Rep.  230.) 

There  was  no  error  in  excluding  this  conversation. 

The  evidence  offered,  relating  to  a  prior  agreement  between 
Bice  and  the  principal  defendant,  to  settle  the  injury  com- 
plained of,  was  properly  excluded.  Without  actual  satisfac- 
tion, the  accord  constituted  no  defense.  (Tilton  v.  AlcoUy 
16  Barb.  698.  Bussdl  v.  LytUy  6  Wend.  390.  HawUy  v. 
Foote,  19  id.  616.  Balaton  v.  Baxter,  Oro.  Eli%.  604.  Bay- 
ner  v.  Orton,  Id.  306.)    It  could  throw  no  light  upon  the 
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transaction  under  investigation;  neither  did  it  a£fect  the 
plaintiff  with  notice  or  knowledge  that  the  note  had  been 
given  in  compromise  of  a  felony.  All  the  plaintiff  knew  was 
Iffhat  he  learned  from  the  conversation  in  his  house^  and  that 
was  no  evidence;  and  the  defendant  did  not  propose  to  give 
any  further  evidence  to  bring  home  to  the  plaintiff  any  other 
or  different  notice  or  knowledge. 

So,  too^  the  offered  evidence  to  prove  the  falsity  of  the 
charge  of  rape  was  properly  excluded.  The  answer  did  not 
allege  that  the  charge  was  compounded,  and  it  was  not  there- 
fore within  any  issue  made  by  the  pleadings.  Whether  the 
criminal  charge  was  true  or  false  was  not  material  as  affect- 
ing the  consideration  of  the  note^  or  the  defense  interposed. 
The  motive  of  the  principal  defendant^  in  compromising  with 
Bice^  was  certainly  not  material 

The  judgment  should  be  affiimed. 

Bacon  and  Mxjllin,  Justices^  conpurred. 

MoBOAK,  J.  (dissenting.)  The  theory  of  the  defense  in 
this  action  was,  that  the  note  for  five  hundred  dollars  was 
given  to  compound  a  felony,  and  tinder  circumstances  which 
would  render  it  void  on  account  of  duress.  It  was  ako 
claimed  that  the  parties  had  previously  settled  the  damages 
for  which  the  note  was  given,  and  that  the  note  in  question 
was  therefore  without  consideration.  No  objections  were 
taken  to  the  pleadings,  nor  to  the  charge  of  the  judge ;  and 
the  only  questions  to  be  considered  arise  out  of  the  rulings 
of  the  judge  on  the  trial.  The  case  shows  that  Sterling  Bob- 
bins, one  of  the  makers  of  the  note,  was  arrested  at  the  in- 
stance of  the  plaintiff,  upon  the  charge  of  rape  upon  Esther 
Bice,  the  wife  of  Burrill  Bice,  the  payees  of  the  note ;  that 
he  was  taken  by  an  officer  before  the  magistrate,  at  Herki- 
mer, and  detained  there  until  he  gave  his  note  with  his 
father,  Giles  Bobbins,  as  his  surety,  to  settie  the  private 
damages  which  Bice  and  wife  claimed  to  have  sustained  in 
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consequence  of  the  rape ;  and  then  that  he  was  saff<»^  to 
go  at  large,  and  no  farther  proceedings  of  a  criminal  chpame- 
ier  have  been  taken  against  him. 

One  of  the  witnesses,  George  Parkhnrst,  testified  that  jnat 
before  the  arrest  he  was  at  the  plainti£f 's  house,  with  Biee 
and  others,  and  that  the  plaintiff  told  Bice  to  take  Bobbins 
up.  Bice  said  he  had  settled  toith  Sterling  BobbinSy  and 
Bobbins  had  agreed  to  give  him  fifty  dollars^  and  had  paid 
five  down.  The  plaintiff  said  he  did  not  think  that  made 
any  difference ;  he  should  take  him  up,  any  way.  Some  one 
said  he  might  have  five  hundred  as  well  as  fifty.  '^  Burrill 
Bice  complained  of  Sterling  Bobbins  abusing  his  wife;  thfit 
he  had  committed  a  rape  on  her,  at  Sterling  Bobbins'  hotwe. 
He  settled  for  fifty  dollars^  and  paid  five  down;  the  ret/t 
was  to  be  paid  when  Bobbins  sold  his  oats"  It  would  also 
appear  from  the  case  that  the  plaintiff  was  fully  acquainted 
with  the  &cts  before  he  purchased  the  note.  At  least  there 
was  evidence  ^tending  to  prove  it,  suflSdent  to  auboat  the 
case  to  the  jury.  The  defendants,  in  the  course  of  the  trials 
bfiiared  to  show  an  agreement  between  Burrill  Bice  and  the 
defendant  Sterling  Bobbins,  substantially  as  stated  by  Bioe, 
at  the  plaintiff's  house.  The  plaintiff's  wunsel  objected  to 
this  evidence  as  incompetent  and  immaterial,  and  th0  cQUrt 
excluded  it.  The  defendants' counsel  ezoeptecL  It  is  claimed 
by  the  appellants'  counsel  that  the  evidence  was  Competent, 
as  it  tended  to  show  that  the  note  in  suit  was  given  withqut 
consideration. 

If  the  parties  had  in  fact  settled,  it  is  insisted  that  the 
original  claim  was  extinguished  or  satisfied,  so  that  the  sub* 
sequent  agreement  to  pay  five  hundred  dollars  was  without 
consideration.  c 

Whether  the  parties  intended  to  make  a  finul  and  icc^- 
plete  settlement  of  the  damages,  by  what  took  place  between 
them,  was  for  the  jury  to  decide,  if  the  evidence  of  such  a  set- 
tlement was  competent  in  the  defense  of  the  action.  It  is 
not  certain,  I  think,  that  the  jury  would  have  found  a  fittal 
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settlement.  It  may  have  been  conditional  upon  payment 
of  the  fifty  dollars  in  full ;  and  the  parties  may  have  con- 
templated that  the  payment  of  the  fifty  dollars  was  neces- 
sary, in  order  to  complete  the  settlement.  It  is,  however, 
claimed  in  the  answer,  that  all  the  alleged  matters  of  injury 
were  settled  and  '^  satisfied  by  the  agreement  and  the  then 
payment  of  five  dollars  on  account  of  the  said  fifty  dollars." 
It  would  therefore  be  a  question  for  the  jury  to  decide, 
whether  the  evidence  proved  such  an  agreement.  It  is 
enough  to  raise  the  question  that  the  evidence  was  offered 
for  such  a  purpose  and  was  competent  evidence  tending  to 
prove  it 

It  will  be  necessary,  therefore,  to  decide  whether  unliqui- 
dated damages  may  be  settled  by  a  valid  agreement  to  pay 
the  sum  agreed  upon,  so  as  to  bar  a  suit  upon  the  original 
cause  of  action.  The  respondent's  counsel  insists  that  the 
agreement,  if  proved,  would  have  been  no  defense ;  that  it 
was  an  accord  executory^  and  as  such,  no  bar  to  an  action. 
If  the  agreement  was  invalid,  I  think  there  would  be  no  dif- 
ficulty in  maintaining  the  proposition  of  the  learned  counsel. 
Bufc  the  agreement,  I  think,  was  valid,  and  could  be  enforced. 
A  consideration  which  has  for  its  object  the  prevention  of 
litigation  and  the  settlement  of  disputes  between  the  parties 
is  also  sufficient  to  support  a  promise.  (Chitty  on  Cont  43.) 
In  JRu&sell  v.  Gook,  (3  Hill^  504,)  the  plaintiff  settled  a  claim 
for  damages  to  his  property  on  occasion  of  a  collision  of  boats, 
and  took  the  defendant's  notes,  among  which  was  the  note  in 
suit  And  it  was  there  decided  that  a  note  given  upon  the 
settlement  of  a  doubtful  claim  preferred  against  the  maker, 
was  given  upon  a  good  consideration,  without  regard  to  the 
l^al  validity  of  the  claim.  Cowen,  J.,  in  delivering  the 
opinion  of  the  court,  cites  with  approval  the  case  of  O'Ke^on 
y.  Barclay,  (2  Penn.  Rep.  531,)  which  sustained  a  promis- 
sory note  given  on  the  settlement  of  a  slander  suit  for  words 
not  actionable.  The  court  will  not  look  behind  the  compro- 
mise.    And  in  case  of  doubtful  claims  and  unliquidated 
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damages  it  xnatterB  not  what  amount  is  claimed  by  the  plain-^ 
ti£  A  settlement  is  in  the  nature  of  an  account  stated,  and 
furnishes  a  new  and  valid  consideration  for  an  agreement  to 
pay  the  balance  agreed  upon.  Hence  the  payment  of  a 
smaller  sum  than  the  original  claim  may  be  accepted  in  full 
satisfEuHiion.  In  Donahue  v.  Woodhwryj  (6  Gushing^  ^SO^ 
the  original  claim  was  for  services  and  for  unliquidated 
damages.  An  offer  was  made  of  a  less  sum  than  that  claimed, 
and  was  accepted.  Shaw,  Ch.  J.,  in  delivering  the  opinion 
of  the  court,  held  that  ^^  the  acceptance  of  the  offer  fixed  and 
liquidated  the  sxun,  in  the  nature  of  an  insimul  comptUaa-- 
sent  and  eo  instanti  discharged  it.^'  And  see  1  Smith's  Lead' 
ing  GaaeSy  451,  where  it  is  said  that  ^^  the  rule  that  payment  of 
a  smaller  sum  cannot  be  a  satisfaction  of  a  larger  debt,  is  appli* 
cable  only  to  cases  where  the  larger  debt  is  fixed  and  liquidated| 
or  is  ascertainable  by  merely  an  arithmetical  calculation.''  It 
does  not  apply  where  the  previous  claim  is  unliquidated  and 
uncertain.  But  it  will  not  be  seriously  contended  that  the 
prior  settlement  in  this  case  was  without  consideration.  Nor 
was  it  necessary  that  it  should  have  been  reduced  to  writing. 
Its  validity  would  have  been  no  better  if  Bice  and  wife  had 
signed  a  receipt  in  full  and  acknowledged  satisfaction  of  the 
damages  by  payment  of  five  dollars  down,  and  Bobbins'  note 
to  pay  the  balance  when  his  oats  were  sold.  The  jury  might 
have  found  a  parol  agreement  as  complete  as  the  parties  could 
have  made  it  by  their  writings.  And  the  defendants'  promise 
to  pay,  although  verbal,  is  as  good  as  though  he  had  given  his 
nate  for  it.  Indeed  if  the  verbal  agreement  to  settle  for  fifty 
dollars  is  not  binding  upon  the  parties,  the  subsequent  agree- 
ment to  pay  five  hundred  dollars  could  not  be  enforced  as  a 
settlement,  except  from  the  circumstance  that  Bobbins'  father 
signed  the  note  with  him.  That  would  be  a  new  considera- 
tion, sufficient  to  discharge  a  sum  certain  due  upon  contract. 
Conceding,  therefore,  that  the  first  settlement  was  valid, 
it  is  still  contended  by  the  respondent's  counsel  that  it  was 
merely  an  accord  executory^  and  not  binding  until  the  fifty 
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dollan  was  paid.  It  would  be  very  extraordinary  if  'this 
proposition  could  be  sustained  to  its  full  extent,  so  as  to 
allow  the  parties  to  a  settlement  of  doubtful  claims,  to  go 
behind  the  settlement,  becauBe  the  defendant,  instead  of  pay- 
ing the  amount  agreed  upon,  had  given  his  own  note  to  pay 
it  at  a  future  day.  Indeed  the  rule  contended  for,  if  appli- 
cable in  this  case,  would  overthrow  a  majority  of  compro- 
mises and  tend  greatly  to  promote  litigation.  It  is  not 
uncommon  for  the  friends  of  the  parties  to  interfere  to  bring 
about  settlements  of  such  controversies ;  and  they  are  often 
settled,  for  the  sake  of  peace,  for  what  the  injured  party  con- 
siders a  very  small  compensation.  And  it  is  not  unfrequent 
that  the  defendant  gives  his  own  obligations  to  pay  all  or  a 
portion  of  the  amount  agreed  upon.  The  proposition  of  the 
respondent's  counsel  is,  that  imless  the  note  given  upon  such 
a  settlement  is  paid,  and  payment  is  accepted  by  the  injured 
party,  the  case  is  not  settled  at  all ;  for  it  is  said  in  the  books 
that  an  accord  executory  is  not  a  satisfaction  of  the  demand, 
and  that  it  is  not  %  good  bar  to  the  original  claim.  Without 
stopping  now  to  discuss  the  question  whether  a  new  valid 
agreement  not  performed  may  be  accepted  as  a  satisfaction 
of  a  liquidated  demand,  I  do  not  think  the  rule  applicable 
to  claims  for  unliquidated  and  uncertain  damages.  It  is  ad- 
mitted that  if  there  is  a  new  consideration  for  accepting  the 
defendant's  promise  to  pay  less  than  his  demand,  in  satisfac- 
tion of  it,  it  may  be  pleaded  as  a  satisfaction  without  wait- 
ing until  the  money  is  paid.  Thus  the  note  of  a  third  person 
win  operate  as  a  bar  to  a  debt  upon  contract,  if  it  is  accepted 
as  a  payment  or  satisfaction ;  and  the  existence  of  such  an 
agreement  is  in  general  a  question  for  the  jvry.  (7  HiU,  28. 
8  John.  507.)  And  the  note  of  one  partner  may  take  effect 
as  a  discharge  of  the  copartnership  debt.  (5  Hill,  448. 
3  DeniOy  410.)  The  weight  of  authority  in  England  and  this 
country  is  decidedly  in  favor  of  the  proposition  that  the  new 
cause  of  action  arising  from  the  receipt  of  a  promissory  note 
or  bill  of  exchange,  for  a  precedent  debt,  is  sufficient  consid- 
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eration  to  BUBtain  an  accord  and  satiflfaction,  even  when  the 
same  parties  are  liable  on  the  note  or  bill,  and  for  the  de-> 
mand  on  account  of  which  it  is  taken.  (2  Am.  Lead,  Oases, 
186.)  And  certainly  no  recovery  can  be  had  on  the  original 
cause  of  action  until  the  credit  has  expired.  {Myers  v. 
WeUeBy  5  HiU,  463.  Felloiva  v.  Prentiss,  3  Dento,  512.) 
Forbearance  to  sue  is  a  sufficient  consideration  to  support  an 
agreement,  and  will  be  binding  on  the  parties.  It  is  only 
necessary  that  the  forbearance  to  sue  should  be  unlimited,  to 
operate  as  a  total  discharge  of  liability ;  and  it  is  immate- 
rial whether  a  suit  be  already  commenced  or  not.  This  must 
be  so  in  all  cases  where  the  damages  claimed  are  unliquidated. 
{Story  on  Cont.  §§  440,  441.) 

But  if  it  should  .be  admitted  that  the  plaintiff  may  sue 
upon  the  original  cause  of  action  after  the  defendant's  obli- 
gation matures,  he  can  only  do  so  where  he  retains  the  note 
and  produces  it  upon  the  trial.  {Hughes  v.  Wheeler ,  8  Cow- 
en,  T7.)  But  in  my  opinion  the  amount  of  the  recovery  cannot 
go  beyond  the  sum  agreed  upon  in  the  case  of  a  settlement 
of  uncertain  damages  where  the  debtor's  note  is  taken  for  the 
amount,  whether  the  action  be  upon  the  note  or  for  the 
damages. 

The  settlement  itself  is  valid  and  creates  a  new  demand  if 
it  was  the  intention  of  the  parties  to  liquidate  the  amount 
It  is  binding  upon  the  parties,  and  cannot  be  reopened  even 
in  a  court  of  equity,  without  ^showing  fraud  or  mistake.  It 
creates  a  new  contract  in  respect  to  the  amount  agreed  upon, 
and  a  new  right  of  action.  The  plaintiff  in  such  case  does 
not  go  upon  the  original  debt  at  all.  {Add.  on  Cont.  1217.) 
In  PcUmerton  v.  Hux/ord,  (4  Denio,  167,)  Jewett,  J.  (after 
declaring  that  the  rule  was  well  settled  that  the  payment  of 
a  less  sum,  after  a  specific  debt  is  due,  in  satisfaction  of  the 
debt,  is  not  good  by  way  of  accord  and  satisfaction,)  held, 
that  the  rule  only  applied  in  a  case  where  there  is  no  dispute 
as  to  the  existence  of  the  debt,  and  when  the  sum  due  is  con- 
ceded.   That  it  never  had  been  applied  to  the  <ic{fusifnent  of 
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a  disputed  claim.  He  said :  '^  In  that  case  I  apprehend  the 
parties  have  always  been  held  concluded  as  to  the  amount'' 
The  authorities  are  generally  agreed  that  an  accord,  without 
satisfaction,  is  no  bar.  But  the  reason  given  is  because  the 
creditor  has  no  means  of  obtaining  satisfaction  by  enforcing 
it,  and  thus  in  fiict  obtains  no  satisfaction.  It  is  therefore 
no  bar,  for  the  simple  reason  that  it  is  without  any  consider- 
ation, and  there  is  no  mutuality  to  support  it.  It  is  rather 
in  the  nature  of  a  proposition  to  settle  not  yet  acted  upon  so 
as  to  bind  the  parties. 

In  Day  v.  Soth  (18  N.  T.  Bep.  456)  the  notes  and  bond 
of  the  defendant  were  not  accepted.  Judge  Comstock  no- 
ticed the  true  ground  of  the  decision  when  he  said  that  the 
plaintiff  '^  refused  to  consummate  the  a^eement."  The  at- 
tending circumstances  were  not  such  '^  as  would  justify  a 
court  of  equity  in  enforcing  a  specific  performance  of  the  con- 
tract" In  TiUon  v.  AlcoU  (16  Barb.  598)  the  agreement 
which  was  to  operate  as  a  satisfaction  was  not  executed,  and 
the  plaintiff  recanted  while  the  negotiation  was  going  on.  It 
did  not  appear  to  have  ripened  into  a  valid  contract  before  it 
was  abandoned.  Notwithstanding  what  is  said  by  the  learned 
judge  at  the  close  of  his  opinion,  it  was  plainly  intimated  by 
him  that  a  valid  substituted  agreement  (executed  but  not 
yet  performed)  might  be  accepted  as  a  satisfaction  of  a  prior 
demand.  That  this  must  have  been  the  opinion  of  the  court 
in  that  case,  follows,  I  think,  from  the  decision  of  the  same 
court  in  Billings  v.  Vanderbtcky  (23  Barb,  546,)  where  it 
was  held  that  a  new  valid  agreement,  accepted  by  the  cred- 
itor as  a  satisfaction  of  a  prior  demand,  would  operate  to  dis- 
charge it,  although  the  new  agreement  was  executory  in  its 
nature.  And  it  was  considered  in  that  case  that  the  settle- 
ment of  a  suit  brought  to  recover  damages  for  breach  of  war- 
ranty, was  a  sufficient  consideration  to  sustain  the  contract 
relied  upon  to  discharge  the  original  cause  of  action: .  The 
case  of  Bused  v.  Lytle  (6  Wend,  390)  is  referred  to  as  an- 
nouncing a  contrary  doctrine,  but  it  does  not  appear  that  the 
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agreement  in  that  case  was  valid.  It  is  rather  assumed  bj 
the  learned  justice  that  it  was  without  any  sufficient  consid* 
eration  to  sustain  it.  The  question  arose  on  the  pleadings, 
and  the  satisfaction  was  not  to  be  immediate  on  account  of 
the  agreement  set  up,  but  rested  upon  a  promise  that  the 
plaintiff  would,  at  a  future  day,  receive  something  else  be- 
side  money  in  satisfaction  of  his  demand.  Hawley  v.  Fooie 
(19  Wend,  516)  is  of  the  same  character.  But  it  would  be 
unprofitable  to  spend  time  in  reviewing  the  numerous  cases 
which  hold  that  an  accord  merely  exectUary  is  not  sufficient 
to  bar  an  action  on  the  original  demand.  These  cases  come 
short  of  deciding  that  the  plaintiff  is  not  barred  of  his  orig- 
inal cause  of  action,  when  he  accepts  a  new  and  valid  con- 
tract in  satisfaction  of  it.  And  although  the  language  of  the 
judges  in  some  of  the  cases  may  give  color  to  the  doctrine 
that  the  stipulations  of  the  new  agreement  must  be  perform- 
ed, to  operate  as  a  satisfaction  or  discharge,  the  cases  them- 
selves, when  examined,  do  not  generally  require  anjK  thing 
more  than  that  the  agreement,  which  is  to  operate  as  a  re- 
lease or  satisfaction,  should  be  executed  so  as  to  afford  the 
party  a  substituted  remedy.  Thus  it  is  said  that  an  accord 
executed  may  be  pleaded  as  a  discharge ;  which,  I  take  it, 
only  means  that  the  new  agreement  which  is  to  discharge  the 
demand,  must  be  executed  so  as  to  become  obligatory  upon 
both  parties.  And  there  is  no  reason  why  the  plaintiff  may 
not  accept  a  new  obligation  if  it  rests  upon  a  sufficient  con- 
sideration, in  discharge  of  a  prior  obligation,  as  well  as  to  ac- 
cept any  thing  else.  One  promise  may  not  in  law  discharge 
another,  where  there  is  no  new  consideration  to  support  the 
agreement  to  accept  it  in  satisfaction  ;  but  this  does  not  au- 
thorize the  conclusion  that  the  parties  may  not  enter  into  a 
valid  contract,  executory  in  its  character,  not  to  prosecute 
the  original  cause  of  action.  The  contrary  may  be  deduced 
from  many  authorities  which  have  never  been  questioned. 
Thus  a  covenant  not  to  sue,  operates  as  a  release,  to  prevent 
circuity  of  action.    The  seal  is  a  sufficient  consideration  to 
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iustain  it.  The  debtor's  own  note,  with  an  indorser,  or  the 
note  of  a  third  person,  may  be  accepted  as  a  satisfeMStion  of  a 
prior  demand ;  the  benefit  to  the  creditor  furnishing  a  suffi- 
cient consideration  to  sustain  the  agreement.  (3  Wend.  66. 
5  id  85.  21  id.  450.)  And  in  Myers  v.  Welles,  (5  HiU, 
463,)  the  dedsion  of  the  court  fully  sustains  the  doctrine  that 
the  liquidation  of  an  account  is  of  such  advantage  to  the 
plamtiff  as  to  constitute  a  sufficient  consideration  to  postpone 
the  payment.  And  it  necessarily  follows,  I  think,  that  the 
same  agreement  operated  to  discharge  the  original  claims 
which  had  been  liquidated  by  the  settlement.  In  Fennsyl* 
yania  the  courts  hold  that  one  note  of  the  same  parties  may 
by  agreement  be  a  satisfaction  and  discharge  of  another.  It 
IS  not  a  matter  of  law,  but  one  of  contract,  to  be  submitted 
to  the  jury.  (Hart  v.  ButUr,  15  8erg.  dt  Bawlcj  152.)  And 
such  is  the  law  in  Massachusetts  and  Main&  (1  Smith's 
Lead.  Gas.  4S1.)  But  in  this  state,  the  courts  doubtless 
hold  that  there  is  a  want  of  consideration  to  support  such  an 
agreement,  Where  nothing  is  given  in  exchange  but  the  new 
promise  of  the  same  debtor.  Still,  as  it  has  been  held  that 
there  is  a  sufficient  consideration  to  postpone  the  payment 
until  the  new  note  becomes  due,  and  to  discharge  the  de- 
mand altogether  when  the  new  note  has  been  negotiated  to 
a  third  person,  there  is  evidently  an  inconsistency  between 
the  two  classes  of  cases,  which  it  is  perhaps  too  late  to  recon- 
cile. But  when  the  new  contract  is  valid  and  obligatory 
upon  the  parties,  having  some  new  and  sufficient  considerar 
tion  to  sustain  it,  it  may  by  express  agreement  operate  to 
satisfy  and  dischai^e  the  prior  demand.  The  new  agreement 
may  be  accepted  as  a  satis&ction,  without  waiting  till  its 
stipulations  are  performed  and  performance  accepted.  And 
I  think  this  is  so  in  case  of  a  settlement  of  unliquidated  dam- 
ages. Thus  a  submission  to  arbitration,  with  mutual  cove- 
nants to  perform  the  award,  where  each  party  might  have  his 
remedy  upon  the  submission,  after  the  award,  the  arbitrament, 
without  performance,  was  held  a  good  bar  to  the  original  cause 
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of  action.  (Oaacotfne  y.  Edwards,  1  Tou.  dk  Jer,  19.)  Bat 
in  Allen  v.  MUner  (2  Gromp.  &  Jer.  47)  a  distinction  was 
taken  between  an  action  for  a  debt  (where  the  amount  only 
of  such  debt  is  referred)  and  an  action  for  general  damages. 
Lord  Lyndhurst  held  that  where  the  money  payable  under 
the  award  is  nothing  but  the  original  debt,  so  ascertained  in 
amount,  an  action  will  lie  for  the  debt  thus  ascertained,  not- 
withstanding the  submission.  The  question  was  as  to  the 
form  of  the  action,  and  I  think  the  language  of  the  judge 
authorizes  the  conclusion  that  the  amount  of  the  debt  was  to 
be  considered  as/ixed  by  the  award ;  and  so  Jbr  at  least,  the* 
matter  was  concluded  by  the  agreement  of  the  parties.  In 
Sibree  v.  Tripp  (15  Mee$.  &  WtU.  22)  it  was  held  that  the 
acceptance  of  a  negotiable  security  may  be  in  law  a  satis&o- 
tion  of  a  greater  amount.  Parke,  B.  observed  that  in  oase  of 
a  liquidated  demand,  the  satisfaction  is  by  giving  a  different 
thing,  not  part  of  the  sum  itself.  But  when  the  damages  are 
vnliqtUdated,  the  payment  of  an  agreed  sum  was  a  good  con- 
sideration for  a  promise  by  the  plaintiff  to  stay  proceedings 
and  pay  his  own  costs,  citing  Wilkinson  v.  Byera,  (1  AdoL 
d  EIL  106.)  *  And  it  was  admitted  in  Flochton  v.  Hall,  (14 
%d,N.  S.  380,)that  the  makingof  the  agreement  itself,  without 
performance  of  it,  might  be  accept^  as  a  satisfaction  of  a  de- 
mand for  damages  for  infringing  a  patent.  Coleridge,  J.  said : 
There  may  be  two  kinds  of  accord ;  the  making  of  the  agree- 
ment itself  may  be  what  is  stipulated  for,  or  the  doing  of  the 
things  mentioned  in  the  agreement.  The  same  doctrine  was 
held  by  the  court  in  Flagg  v.  Mann,  (30  Vermont  B,  573.) 
And  in  Goodrich  v.  Stanley  (24  Gonn.  B,  613)  it  was  ex- 
pressly decided  that  an  acceptance  in  dischai^  of  a  debt,  of 
an  agreement  with  mutual  promises,  on  which  the  creditors 
had  a  legal  remedy  for  its  non-performance,  is  a  satisfaction 
of  the  debt,  although  such  promises  are  not  performed. 
Without  therefore  attempting  to  reconcile  the  authorities,  I 
think  it  may  be  safely  concluded  that  the  settlement  of  tin- 
certain  damages  is  a  sufficient  consideration  to  support  aa 
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agreement  to  pay  the  amount  agreed  upon,  and  to  release  the 
residue ;  and  that  such  a  settlement  cannot  be  opened  without 
showing  fraud  or  mistake.  That  it  depends  upon  the  inten- 
tion of  the  parties  whether  an  agreement  to  pay  a  certain 
sum  in  discharge  of  the  demand  in  such  a  case  is  to  operate 
as  a  discharge  of  the  residue,  or  whether  it  is  only  a  proposi- 
tion that  if  the  defendant  pays  a  certain  sum,  it  shall  dis- 
charge the  original  claim.  In  the  latter  case  the  contract  is 
not  binding,  and  no  satisfaction  ensues,  unless  the  payment 
is  tendered  and  accepted  by  the  party  injured. 

Regarding  the  settlement  in  this  case  as  obligatory  upon 
the  parties,  if  they  intended  to  rely  upon  it  as  a  final  settle- 
ment of  the  controversy,  the  recovery  could  not  exceed  the 
amount  agreed  upon  if  the  suit  had  been  against  Sterling 
Bobbins  alone.  The  note  in  suit  would  be  without  consider- 
tion,  the  damages  for  which  it  was  given  having  been  extin- 
guished by  the  settlement  and  agreement  to  pay  the  amount 
agreed  upon,  on  such  settlement.  I  think,  therefore,  the  evi- 
dence rejected  should  have  been  submitted  to  the  jury. 

There  is  another  exception  taken  to  the  rejection  of  evi- 
dence, which  demands  attention.  The  defendants  proposed 
to  show  that  the  charge  on  which  Sterling  Bobbins  was  ar- 
rested was  groundless.  The  offer  was  rejected.  It  is  quite 
likely  that  the  defendants  would  have  entirely  failed  in  mak- 
ing good  their  offer,  if  the  judge  had  consented  to  receive  the 
evidence.  But  I  think  we  are  bound  to  consider  it,  as  it  is 
in  the  case.  The  respondent's  counsel  has  only  noticed  this 
exception  so  far  as  the  evidence  had  a  tendency  to  disprove 
the  consideration  upon  which  the  note  was  given.  And  I 
think  he  is  quite  right  in  saying,  that  after  a  full  settlement 
and  compromise  the  court  will  not  look  behind  it.  This  I 
have  attempted  to  show,  in  answering  the  first  exception. 
But  there  was  another  defense  set  up  to  avoid  the  note  ;  and 
one  question  is,  whether  this  evidence  was  not  material  to 
prove  duress.  One  rule  stated  by  Justice  Wellbs  in  Strong 
y.  Qrannia,  (26  Barh.  126,)  is,  that  where  there  is  an  arrest 
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for  improper  purposes,  without  just  cause,  it  may  be  con- 
strued a  duress.  And  this,  although  the  arrest  is  made  regu- 
lar and  lawful  in  form  by  the  perjury  of  the  complainant 
This  rule  was  acted  upon  in  the  decision  of  that  case.  And 
money  may  be  recovered  back  which  is  paid  in  discharge  of 
an  alleged  claim,  which  is  fictitious  and  false,  and  known  to 
be  so  to  the  party  making  the  claim,  and  who  induces  the 
payment  by  means  of  duress  or  taking  undue  advantage  of 
the  party's  situation.  {Sartnell  v.  HortoUy  28  Vermont 
JSep.  370.) 

I  my  opinion  it  was  competent,  upon  such  an  issue,  to  prove 
the  charge  groundless,  as  one  of  the  elements  tending  to  es- 
tablish the  defense  of  duress.  (Chit,  on  Cont,  34,  note  a. 
Story  on  Gont.  §  436.)  After  the  note  was  executed,  one  of 
the  witnesses  had  a  conversation  about  it  with  Bice  and  his 
wife.  This  conversation  was  offered  in  evidence  without  spe- 
cifying what  it  was  intended  to  prove.  The  evidence  was 
excluded.  It  is  now  claimed  by  the  appellant's  counsel  lliat 
it  was  material  to  give  character  to  the  transaction.  But  in 
my  opinion  it  was  not  a  part  of  the  res  gestcBy  and  was  inad- 
missible unless  accompanied  by  some  act  which  could  be  re- 
garded as  part  of  the  transaction.  It  is  sufficient  to  sustain 
the  ruling  of  the  learned  judge  to  say,  that  the  appellant's 
counsel  is  unable  to  connect  it  with  a  single  act  in  the  drama 
which  led  to  the  giving  of  the  note  and  to  the  discharge  of 
the  prisoner  from  arrest. 

I  say  nothing  as  to  the  point  that  this  note  was  given  to 
compound  a  felony.  Although  we  might  think  that  the 
transaction  plainly  showed  that  the  prosecution  was  got  up 
to  overhaul  the  first  settlement,  and  to  drive  the  defendant, 
Sterling  Bobbins,  into  the  payment  of  five  hundred  dollars 
instead  of  fifty ;  and  that  it  was  the  implied  understanding 
of  all  the  parties,  the  justice  included,  that  the  prosecution 
was  to  be  abandoned  when  it  had  accomplished  its  object,  we 
have  no  power,  on  this  appeal,  to  disturb  the  verdict  of  the 
jury  which  legalizes  the  transaction,  merely  upon  the  ground 
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ihat  we  think  it  is  against  the  weight  of  the  evidence.  Bnt 
upon  the  two  fint  ezoeptions,  which  I  have  noticed,  I  think 
the  judgment  must  be  leveraed  and  a  new  trial  granted ;  costs 
to  abide  the  event 

Judgment  affirmed. 

[OvoNDi.01.  Obvbbal  Tcbm,  October  1,  1861.    Sacon,  AUm,  MuUin  and 
Morgan,  Jii8tic«B.] 


8nsAK  Burks  vs.  Charles  C.  Olark  and  others,  execu- 
tors, &c. 

Wlwre  a  tMiator  gtre  the  plaintiff  a  legacy  of  |200,  to  be  paid  in  one  year 
after  hii  decease,  upon  the  express  condition  that  the  plaintiff  shooldi  at  the 
time,  be,  in  the  Judgment  of  the  testator's  wife,  worthy  of  that  token  of 
his  remembrance ;  EM  that  the  legacy  was  given  upon  a  condition  prece- 
dent, and  that  the  legatee  took  no  Tested  interest  therein,  upon  the  will  b«h> 
coming  operatiTe. 

Hdif  dUo,  that  the  legacy  not  having  been  given  over  to  any  one  else,  and  a  • 
compliance  with  the  condition  being  impoistbie,  in  consequence  of  the  tf»- 
sanUy  of  the  testator's  wife  rendering  her  incapable  of  acting,  it  was  suffl- 
dent  that  it  was  complied  with  as  nearly  as  practicable,  or  cyprt$.  And 
that,  upon  showing  that  she  had,  so  ikr  as  lay  in  her  power,  compiled  with 
the  requirement  of  the  condition  by  so  conducting  herself  as  to  become 
entitled  to  be  a4)udged  worthy  of  the  testator's  bounty,  she  could  take  the 
legacy. 

r[IS  is  a  case  agreed  upon  and  submitted  without  action, 
pursuant  to  section  372  of  the  code.  The  facts  stated  in 
the  submission  are  substantially  these :  The  testator,  Alvah 
Hunt,  died  on  the  30th  of  October,  1858,  leaving  a  will  of 
'  real  and  personal  estate,  which  has  been  duly  proved  in  the 
tmrrc^te's  court,  and  appointing  the  defendants  executors 
thereof,  and  they  have  duly  qualified  and  entered  upon  their 
duties  as  such  executors.  The  following  is  one  of  the  provis- 
ions of  said  will. 

<<  Fifth.  I  give,  devise  and  bequec^th  to  Susan  Gresn,  a 
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mulatto  girl,  who  formerly  lived  Mriih  us,  the  sum  of  two 
hundred  dollars,  one  year  after  my  decease ;  this  bequest, 
however,  is  upon  the  express  condition  that  the  said  Susan 
shall  at  that  time  be,  in  the  judgment  of  my  wife,  worthy  of 
this  token  of  remembranoe  from  me,  otherwise  to  be  y(AL" 
The  plaintiff,  who  is  now  the  wife  of  one  Thomas  M.  Burns, 
is  the  same  Susan  Green  mentioned  and  described  in  the 
above  clause  of  said  will.  She  had  lived  in  the  family  of  the 
testator  from  the  time  she  was  six  till  she  was  twelve  years 
old.  Prior  to  the  execution  of  the  will  she  had  ceased  to  live 
in  the  testator's  family,  by  reason  of  his  discontinuing  house- 
keeping, and  at  the  time  of  the  execution  of  the  will  she  re- 
sided in  Monroe  county,  at  a  distance  from  the  residence  of 
the  testator,  who  had  not  seen  her  for  some  four  years,  and 
did  not  then  know  what  her  character  was.  At  the  time  the 
legacy  became  due,  the  plaintiff  was  and  still  is  of  good  char- 
acter and  reputation.  At  that  time  the  wife  of  the  testator, 
mentioned  in  the  above  clause  of  the  will,  ^^  was  and  ever 
since  has  been,  and  still  is,  insane  and  demented  and  entirely 
devoid  of  reason  and  judgment,  so  that  she  is  not  capable  of 
judging  whether  the  said  Susan  is  worthy  of  such  a  token  of 
remembrance  from  said  testator  as  he  desired  she  should  have, 
in  case  she  was  thus  worthy." 

Lee  d  Hastinge,  for  the  plaintiff. 

W.  Barnes,  for  the  defendants.   • 

By  the  Court,  Davis,  P.  J.  There  can  be  no  question,  I 
think,  but  that  the  legacy  is  given  upon  a  condition  prece^ 
dent,  and  that  the  plaintiff  took  no  vested  interest  thereia, 
upon  the  will  becoming  operative.  It  was  directed  to  be 
paid  in  one  year  from  the  decease  of  the  testator,  '^  upon  the  ^ 
express  condition  that  the  plaintiff  should  at  the  time  be,  in 
the  judgment  of  his  wife,  worthy  of  this  token  of  his  reman^ 
brance."    These  are  appropriate  terms  to  create  a  condition 
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precedent.  (Bobertsan  v.  Caw,  3  Barb.  418 ;  S.  C,  1  Seld. 
125.  Fres^.  on  Leg.  130.  2  Will.  Ex.  785.)  And  there 
are  no  words  to  be  rejected  as  snrplnsagey  to  ascertain -the  tes- 
tator's meaning.  The  dicnmstances  stated  in  the  submission 
show  that  the  intention  of  the  testator  was  to  make  this  be- 
quest dependent  upon  the  good  character  and  conduct  of  the 
legatee,  and  to  create  at  the  same  time  a  tribunal  whose  de- 
cision on  that  subject  should  be  both  necessary  and  final. 
He  had  confidence  in  the  moral  int^rity  of  his  wife  to  beliere 
that  she  would  judge  &yorably  to  the  legatee  4f  in  point  of 
ftct  the  latter  should  be  worthy ;  and  he  therefore  left  her  to 
judge,  without  any  other  trammel  than  her  own  sense  of  jus- 
tice and  right ;  but  he  undoubtedly  imposed  on  her  the  duty 
of  exercising,  or  rather  expressing,  her  judgment  The  con- 
dition that  the  legatee  should  be  so  worthy  of  this  token  of 
his  remembrance  as  to  secure  the  favorable  judgment  of  his 
wife,  was  obviously  placed  over  the  l^atee  in  ierrorem  to 
ensure  her  worthiness  and  good  conduct.  I  think  the  case 
shows  that  this  object  has  been  attained.  When  the  legacy 
became  due,  the  plaintiff  was,  and  still  is,  of  good  character 
and  reputation,  but  she  has  failed  to  comply  with  the  condi- 
tion, by  obtaining  the  judgment  of  Mrs.  Hunt,  that  she  is 
worthy  of  the  legacy.  This  failure  is  through  no  fault  of 
hers,  but  is  occasioned  by  the  act  of  God.  Mrs.  Hunt  was, 
and  is,  as  the  case  shows,  ^^  insane  and  demented  and  entirely 
devoid  of  reason  and  judgment,''  and  wholly  incapable  of 
forming  or  expressing  any  judgment  on  the  subject.  We 
must  presume  that  if  sane,  and  capable  of  judging,  she  would 
have  judged  favorably  to  the  plaintiff,  because  the  facts  be- 
fore us  would  render  such  a  judgment  right,  and  all  persons 
are  presumed  to  act  rightly,  till  the  contrary  appears. 

The  case  undertakes  also  to  set  forth  "  the  facts  upon 
which  the  controversy  depends ;"  and  we  must  assume,  there- 
fore, that  the  legacy  to  the  plidntiff  was  not  given  of;er  to  any 
other  party,  on  the  failure  of  the  condition.  If  it  had  been 
given  over,  I  should  regard  Caw  v.  Bobertson  (1  Sdd.  125) 
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as  decisive  in  favor  of  the  defendants  ;  bat  that  fact  being 
out  of  the  case,  that  decision  is  not  an  authority  in  point 
The  question  then  is  whether  by  the  rules  of  law  or  equity 
governing  such  cases  the  plaintiff  is  entitled  to  the  legacy, 
under  the  circumstances  of  this  case,  notwithstanding  the  non- 
compliance with  the  conditions  of  the  bequest.  Mr.  Justice 
Story,  in  his  Commentariesi  on  Equity  Jurisprudence,  after 
referring  to  the  contrariety  of  decisions  on  this  subject,  says : 
'^  But  whichever  of  these  decisions  shall  be  deemed  to  main-  / 
tain  the  correct  doctrine  on  this  subject,  there  is  a  modifica- 
tion of  the  strictness  of  the  conmion  law  as  to  conditions 
precedent  in  regard  to  personal  legacies,  which  is  at  once  nat- 
ural and  convenient  and  promotive  of  the  real  intention  of  the 
testator.  It  is  that  where  a  literal  compliance  with  the  con- 
dition becomes  impossible  from  unavoidable  circumstances, 
and  without  any  default  of  the  party,  it  is  sufficient  that 
it  is  complied  with  as  nearly  as  it  practicably  can  be,  or  (as 
it  is  technically  called)  cy  pres.  This  modification  is  derived 
from  the  civil  law,  and  stands  upon  the  presumption  that  the 
donor  could  not  intend  to  require  impossibilities,  but  only  a 
substantial  compliance  with  his  directions  as  far  as  they 
should  admit  of  being  fairly  carried  into  execution.  It  is 
upon  this  ground  that  courts  of  equity  constantly  hold,  in 
cases  of  personal  legacies,  that  a  substantial  compliance  with 
the  condition  satisfies  it,  although  not  literally  fulfilled.  Thus 
if  a  legacy  upon  a  condition  precedent  should  require  the  con- 
sent of  three  persons  to  a  marriage,  and  one  or  more  of  them 
should  die,  the  consent  of  the  survivor  or  survivors  would  be 
deemed  a  sufficient  compliance  with  the  condition.'^  (Story^s 
Eq.  §  209.  Swinburne  on  WUU^  pt  4,  p.  262.  1  Boper  on 
Legacies,  by  White,  ch.  13,  §  2,  p.  691.  Clark  v.  Parker, 
19  Ves.  1,  16,  19.) 

Judge  Willard,  in  his  work  on  Equity  Juri^prudenoe, 
states  the  rule  thus :  '^  In  case  a  condition  precedent  be  im- 
possible to  perform,  a  different  rule  prevails  in  respect  to 
legacies  of  personal  property  from  that  which  obtains  in  relar 
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tioii  to  deviBes  of  realty.  la  the  lattor  case,  if  the  oondition 
he  impossible  no  estate  vests,  and  the  devise  is  void.  In  the 
foi!mer,  as  the  roles  of  the  oivil  law  prevail,  the  bequest  is 
single,  that  is,  discharged  of  the  condition.''  (WiUartFa 
Sq.SSS.) 

80  £Eur  as  I  have  had  access  to  the  authorities  cited  b^  these 
learned  authors,  they  seem  to  justify  their  deductions. 

In  Peyton  v.  Bivtry  (2  Ath.  625)  the  testator  bequeathed 
the  residue  of  his  personal  estate  to  Jane  Styles  provided  she 
married  with  the  consent  of  A.  &  B.  his  executors,  and  if  she 
married  otherwise,  then  the  residue  to  J.  N.  One  of  the  ex- 
ecutors died.  Jane  afterwards  married  without  the  consent 
of  the  survivor. '  The  master  of  the  rolls  held  that  the  condi- 
tion having  become  impossible,  she  might  marry  and  take 
ihe  l^acy.  He  seems  to  have  regarded  the  condition  in  that 
case  as  a  condition  subsequent,  but  apparently  only  for  <  the 
absurd  reason  that  it  was  subsequent  in  order  in  the  will. 
The  case  is,  if  entitled  to  any  weight,  an  authority  for  hold* 
ing  the  condition  precedent  discharged  by  the  act  of  God. 

In  Thomas  v.  Howell  (Salkeldj  170)  one  devised  to  his 
eldest  daughter  on  condition  that,  she  should  marry  his  neph- 
ew, on  or  before  she  attained  the  age  of  twenty.  The  nephew 
died  young.  The  daughter  never  refused  and  was  never  re- 
quired to  marry  him.  After  the  death  of  the  nephew  the 
daughter,  then  being  about  seventeen,  married.  Hold  the 
condition  not  broken ;  it  having  become  impossible  by  the 
actofGU)d. 

In  Loveiass  on  Wills  (p.  334,  Law  Lib.  v.  25,  p.  179)  it 
is  stated  that  ^^  where  the  condition  becomes  impossible  by 
tile  death  of  the  person  whose  consent  was  necessary  to  the 
marriage,  the  condition  is  discharged ;"  citing  Graydon  v. 
Eicky  (2  Atk.  18.)  And  see  Knight  v.  Catnerony  (14  Ves. 
389 ;)  Beynish  v.  Martin^  (3  Atk.  330.) 

AU  the  cases  I  have  seen,  arose  on  conditions  in  restraint 
of  marriage ;  and  it  is  not  difficult  to  see  that  the  decisions 
have  been  affected  and  perhaps  induced,  to  some  extent  by 
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ihe  hostility  of  the  oourtS;  and  particularly  of  the  eodeeiavtih 
cal  tribunals^  to  all  restrictions  of  that  kind ;  bat  tiie  condi- 
tion being  adjudged  legal,  there  seems  to  be  no  soond  pnnia'ple 
that  should  not  apply  the  same  rule  to  conditions  not  relating 
to  marriage.  I  see  no  reason  why  the  rule  should  not  be  ap- 
plied to  this  case  and  the  plaintiff  permitted  to  take  the  lega- 
cy,  on  performing  the  condition  cy  pres.  She  has,  so  fSnr  as 
in  her  power,  complied  with  the  requirement  of  the  condition 
by  so  conducting  herself  as  to  become  entitled  to  be  adjudged 
worthy  the  testator^s  bounty.  She  was,  at  the  appointed 
time,  ready  to  have  judgment  pronounced  on  her  worthiness, 
but  by  the  act  of  God  the  person  selected  to  judge  is  wholly 
incapable  of  acting.  It  could  hardly  have  been  the  intention 
of  the  testator  that  in  such  case,  being  in  fact  worthy,  she 
should  lose  the  bequest,  without  fault  on  her  part,  by  the 
interposition  of  death  or  disease.  The  severe  lo^c  of  the 
common  law  might  perhaps  demand  such  a  result,  but  the 
milder  principles  of  the  civil  law,  followed  by  the  ecclesiasti- 
cal courts  and  adopted  by  equity  so  far  as  rdates  to  penonal 
bequests,  I  think,  allow  us  to  reach  a  result  which  is,  in  the 
language  of  Justice  Story,  ^'  at  once  rational^  convenient  and 
promotive  of  the  real  intention  of  the  testator/' 
In  my  opinion  judgment  should  be  given  for  the  j^iatvK 

Judgment  ordered  accordingly.*  : 
[Bbib  Owmmslal  Tsbv,  February  10, 1862.    DtwUf  €frov$r  and  Sayi,  Jwh 

tlOM.] 
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The  People,  ex  rel.  Thomas  Reilly,  and  Thomas  Reilly, 
plaintifb  in  error,  V8,  Fbederice  Johkson  and  James  D. 
MoMahn,  defendants  in  error. 

A  judgment  concludes  the  parties  thereto  only  as  to  the  grounds  covered  hy 
it,  and  the  facts  necessary  to  uphold  it.  In  order  to  make  a  record  eyi- 
dence  to  conclude  any  matter,  it  should  appear  that  that  matter  was  in 


An  action  was  brought  in  the  superior  court  of  New  Tork,  by  B.,  against  C, 
J.  and  M.;  the  object  of  which  was  to  have  a  deed,  given  to  C.  and  J.,  de< 
clared  to  be  a  mortgage  only  to  secure  the  repayment  to  them  of  the  sum 
of  |6600  advanced  by  them,  with  interest ;  and  the  only  question  in  issue 
was  whether  the  deed  was  held  by  J.  and  C.  as  a  mortgage.  The  decree 
of  the  superior  court,  dismissing  the  suit,  only  adjudged  the  fact  that  they 
did  not  hold  the  deed  as  a  mortgage,  and  that  B.  was  not  entitled  to  a  de- 
cree declaring  the  deed  a  mortgage  to  secure  the  payment  of  |5600.  EM 
that  the  fkct  whether  R.  was  or  was  not  the  UnaiU  of  J.  and  C.  not  being  in 
issue  in  that  suit,  and  the  Ikct  being  wholly  immaterial  to  support  the  judg- 
ment given,  the  record  was  not  evidence  to  establish  the  fact,  in  summary 
proceedings  instituted  in  this  court  by  J.  andM.  as  landlords,  against  B.  as 
their  tenant,  to  remove  him  from  the  possession  of  certain  premises. 

THIS  matter  comes  before  the  court  upon  a  statutory  cer- 
tiorari,  to  review  the  proceedings  before  the  justice  of  the 
district  court  in  the  city  of  New  York  for  the  7th  judicial 
district,  instituted  to  recover  summary  possession,  under  the 
statute  relative  to  landlord  and  tenant,  of  the  premises  known 
as  Hermitfi^e  Hall,  situated  on  the  southwesterly  comer  of 
Houston  and  Allen  streets,  in  that  city.  The  landlords  are 
the  defendants  in  error,  Johnson  and  McMann,  and  the  ten- 
ant is  the  plaintiff  in  error,  Reilly.  The  premises  are  partic- 
ularly described  in  the  return  in  the  affidavit  of  Johnson,  one 
of  the  landlords.  By  that  affidavit  the  tenant  was  charged 
with  holding  over  and  continuing  in  possession  of  the  prem- 
ises in  question,  without  the  permission  of  his  landlords,  af- 
ter the  expiration  of  his  term.  The  demise  originally  is  laid 
to  have  been  for  the  term  of  six  months  from  March  22, 1859, 
expiring  in  the  following  September,  and  extended  or  renewed 
for  three  months  from  that  time,  so  as  to  have  expired  De- 
cember 22, 1859.    One  Charles  G-.  Cornell,  with  Johnson, 


NSW  TOBK— FEBBUABT,  1862.  50$ 

The  Pe<^le  «.  Johnson. 

was  the  owner  of  the  premises  at  the  time  of,  and  during  these 
lettings,  and  down  to  January  4, 1860,  when  he  conveyed  to 
MoMann,  one  of  the  defemiants  in  error.  The  application 
was  made  to  the  justice,  on  this  af&davit,  on  March  1,  1861, 
who  issued  a  summons  to  the  tenant  returnable  on  the  same 
day.  On  the  return  of  the  summons  the  tenant  filed- an  affi- 
davit denying  (in  substance)  that  he  made  any  agreement  to 
hire  the  premises  of  the  allied  landlords,  or  that  he  was  their 
tenant,  or  that  he  had  ever  made  any  agreement  to  hire  the 
premises  with  Cornell  and  Johnson,  before  the  deed  to  Mc» 
Mann.  He  then  alleged  that  he  was  in  possession  of  the 
premises,  claiming  title  thereto  as  the  owner  in  fee,  and  had 
so  possessed  the  same  for  three  years  last  past.  He  then  set 
forth  that  on  December  24, 1860,  the  landlords,  on  the  affi- 
davit of  James  L.  Berrien,  had  instituted  a  similar  proceedii^ 
before  Justice  Stewart  of  the  first  judicial  district,  claiming 
that  they  had  rented  the  premises  to  him  for  one  month,  fi*om 
February  22, 1860,  and  that  he  held  over  after  the  expiration 
of  that  term  without  their  consent ;  upon  which  proceeding 
a  verdict  and  judgment  had  passed  in  his  favor,  which  he 
urged  as  a  bar  to  the  proceedings  in  question.  He  then  set 
forth  that  on  January  18,  1861,  a  similar  proceeding  had 
been  instituted  by  the  landlords,  before  Justice  Maynard  of 
the  marine  court,  charging  a  demise  for  three  months  from 
September  22,  1859 ;  that  after  that  term  he  (Beilly)  had 
occupied  as  tenant  from  month  to  month ;  that  the  term  had 
expired,  and  that  he  held  over  without  their  permission; 
which  proceeding  was  tried  before  a  jury,  and  a  judgment 
given  in  his  (Beilly's)  favor,  upon  the  ground  that  he  had 
made  an  agreement  with  Cornell  and  Johnson  to  purchase 
the  premises.  From  the  return  it  appeared  that  the  land- 
lords' proof  on  the  trial  was  the  judgment  record,  in  an  ac- 
tion brought  by  Beilly  against  Cornell,  Johnson  and  McMann, 
in  the  superior  court  of  the  city  of  New  York,  which  record 
was  filed  in  the  office  of  the  clerk  of  that  court,  December  8, 
1860.    It  was  admitted  that  Beilly,  Johnson  and  McMann, 
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flMDtioiied  in  die  said  judgment  Teoord,  were  the  same  parties 
named  in  this  proceeding,  and  that  the  premises  mentioned 
in  tiie  said  record  were  die  same  premises  described  in  the 
smramons  issued  in  this  matter.  The  attorneys  for  the  land* 
lords  then  offered  the  said  judgment  record,  with  the  findings 
of  the  court,  in  evidence  before  the  jury  to  prove  and  estab^ 
lish  the  fiicts  set  up  in  the  affidavit  of  the  said  landlords. 
The  attorney  for  the  tenant  objected  to  the  admission  of  said 
judgment  record  in  evidence,  and  insisted  that  it  was  not 
evidence  of  any  facts  which  should  be  allowed  to  be  given  to 
the  jury.  The  justice  overruled  the  objections  and  allowed 
the  said  record  to  be  read  in  evidence,  to  which  ruling  the 
attorney  for  the  defendant  excepted.  From  that  record  it 
appeared  that  the  action  in  the  superior  court  was  commenced 
March  21,  1860,  and  the  story  of  the  complaint  is  briefly 
this :  That  Beilly  became  the  owner  of  the  premises  in  ques- 
tion about  May  6,  1857 ;  that  he  had  been  in  possession  of 
them  ever  since  ;  that  he  had  executed  divers  mortgages  upon 
them  to  divers  parties ;  that  one  of  these  parties  commenced 
a  foreclosure  action,  making  the  other  mortgagees  parties ; 
that  a  judgment  of  sale  was  ordered,  and  the  premises  adver-^ 
tised  to  be  sold ;  that  prior  to  the  sale  he  had  set  about  pro- 
curing some  fiiend  to  bid  the  property  off  for  his  benefit ; 
that  he  had  been  an  invalid,  confined  to  his  house,  during  the 
period  embraced  in  the  notice  of  sale ;  that  prior  to  the  sale 
he  had  called  upon  one  of  the  attorneys  for  the  plaintiff  in 
the  foredosure,  who  had  agreed  to  buy  the  property  for  his 
benefit,  and  to  convey  it  to  his  nominee  on  payment  of  the 
judgment,  costs  and  referee's  fees ;  that  th^said  attorney  did 
buy  the  property  under  that  arrangement ;  that  Cornell  and 
Johnson  agreed  to  advance  the  requisite  sum  to  carry  out  the 
arrangement  made  with  the  attorney ;  that  before  the  at- 
torney would  convey  to  them  he  extorted  a  bonus  of  $1400 ; 
that  Oomell  and  Johnson  took  the  deed,  holding  it  to  secure 
them  for  the  amount  of  their  advance,  by  thdr  understand- 
ing with  him,  Beilly;  that  Oomell  had  made  a  fraudulent 
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tranifer  of  one  half  interest  in  the  property  to  McMann ;  that 
the  three  defendants  asserted  title  in  fee  to  the  premises  ;  thai 
they  were  at  most  mere  mortgagees ;  that  the  amount  of  the 
advance  made  to  take  np  the  deed  had  been  tendered  to  them, 
whioh  they  had  refused  to  receive ;  that  they  were  then  seek« 
ing  to  obtain  possession  of  the  property  as  owners,  with  a 
view  of  leasing  a  portion  of  it  to  the  corporation  of  the  city 
of  New  York.  The  complaint  prayed  judgment  that  the 
deed  to  Cornell  and  Johnson  be  declared  to  be  a  mortgage  for 
the  repajrment  of  their  advance ;  that  the  defendants  be  r^ 
quired  to  cancel  their  interests  as  mortgagees,  and  toreconvey 
the  property  on  payment  of  the  advance ;  and  that  they  be 
perpetually  enjoined  from  asserting  any  other  than  a  mort-» 
gage  interest  in  the  property.  The  answer  of  the  defendant* 
denied  throughout  the  material  allegations  of  the  complaint. 
Oomell  and  Johnson,  in  their  answer,  alleged  that  they  took 
the  deed  of  the  property  absolutely  as  purchasers,  untram-^ 
meled  by  any  agreement  with  Beilly  of  any  description,  and 
that,  afterwards  they  verbally  consented  to  allow  Beilly  to 
purchase  the  property  from  them,  at  an  advance  of  $500,  at 
any  time  within  six  months  from  March  22,  1859,  which  he 
had  wholly  failed  to  do.  That  afterwards  the  period  was  ex-* 
tended  three  months  on  the  terms  stated  in  the  answers,  one 
of  which  was  that  Beilly  should  pay  an  additional  rent  of 
$33  a  month  for  the  property,  which  rent  he  paid  for  the 
three  months  from  September  22  to  December  22,  1^9. 
That  for  the  first  six  months  he  was  to  pay  rent  equal  to  the 
interest  upon  the  advance  made  by  Oomell  and  Johnson,  and 
for  the  last  three  months  the  same  amount  of  rent  with  the 
additional  sum  of  $33.  In  other  words,  the  answers  asserted 
that  as  soon  as  Cornell  and  Johnson  took  their  deed,  from 
that  very  moment  Beilly  became  their  tenant,  subject  to  the 
payment  of  rent  to  be  computed  upon  the  basis  stated  in  the 
answers.  The  findings  of  the  court  in  this  superior  court 
action  sustained  the  ground  of  Cornell,  Johnson  and  McMann, 
and  particularly  as  to  the  absoluteness  of  the  deed  to  Cornell 


506  OAfiBS  Df  THE  BUPBEME  OOUBT. 

The  People  «.  JohDMO. 

and  Johnson ;  as  to  their  having  purchased  the  property  in 
their  own  right ;  and  as  to  Beilly  having  thereafter  heoome 
their  tenant  on  the  nsnal  conditions  of  paying  rent ;  and  that 
there  was  no  other  agreement  for  tiie  occupancy  of  the  prem- 
ises hy  Beilly,  than  that  he  was  to  be  tenant,  and  they  his 
landlords.  Beilly  (the  tenant)  called  Judge  Stewart  of  the 
first  district  court,  who  produced  the  proceedings  before  him 
reierred  to  in  Beilly's  affidavit.  The  first  set  of  proceedings 
was  dismissed  on  the  filing  of  the  tenant's  affidavit.  The 
second  set  of  proceedings  resulted  in  fitvor  of  the  tenant 
The  verdict  is  thus  recorded  :  ^^  The  jury  find  that  the  within 
described  premises  were  not  rented  for  the  term  of  one  month 
fiom  22d  day  of  February,  1860,  and  that  the  term  has  not 
expired"  Judge  Maynard,  of  the  marine  court,  was  next 
called  by  the  tenant.  He  produced  the  proceedings  before 
him,  and  testified  that  he  dismissed  them  because  the  land- 
lords had  not  made  out  their  case,  and  that  no  verdict  was 
rmdered  by  the  jury.  The  ground  of  claim  before  him  was 
that  the  tenant  held  over  after  the  expiration  of  a  tenancy 
from  month  to  month,  beginning  with  the  termination  of  a 
term  for  three  months,  which  ended  December  22,  1859. 
Beilly,  the  tenant,  next  took  the  stand  and  denied  any  ten- 
ancy, or  any  payment  of  rent ;  alleging  that  what  he  bad 
paid  was  interest  upon  an  advance  of  money  by  Cornell  and 
Johnson.  He  stated,  on  cross-examination,  that,  on  the  trial 
of  the  superior  court  action,  he  swore  to  the  same  facts  (and 
no  other)  which  he  had  sworn  to  before  the  justice.  On  these 
facts  that  court  found  against  him.  The  issue  was  then  given 
to  the  jury,  who  found  that  the  landlords  were  entitled  to 
the  possession  of  the  premises,  by  reason  of  the  expiration  of 
the  tenant's  term  therein.  And  judgment  was  thereupon  en- 
tered by  the  justice,  in  favor  of  the  landlords,  upon  which  a 
warrant  was  issued  and  Beilly  was  dispossessed,  and  Johnson 
and  McMann  were  put  in  possession  of  the  premises. 
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E.  W.  Dodge^  for  the  plaintifb  in  error. 

John  Oraham,  for  the  defendants  in  error. 

By  the  Gourty  Mason^  J.  It  seemB  to  me  very  clear,  in  this 
ease,  that  the  conrt  below  erred  in  allowing  this  record  in  the 
suit  in  the  superior  conrt,  between  Beilly  and  these  defend- 
ants and  Cornell,  to  be  given  in  evidence  to  establish  the  fact 
that  the  conventional  relation  of  landlord  and  tenant  existed 
between  these  parties.  The  object  of  that  snit  was  to  have 
the  deed  given  to  Cornell  and  Johnson  declared  to  be  a  mort* 
gage  only  to  secure  the  repayment  to  them  of  the  principal 
sum  of  $5600  advanced  by  them  to  Mr.  Shea,  and  the.  inter- 
est thereon ;  and  the  only  question  really  in  issue  in  that 
suit,  so  far  as  these  parties- were  concerned,  was  whether  the 
deed  held  by  Johnson  and  Cornell  was  held  by  them  as  a 
mortgage  to  secure  the  payment  of  the  said  sum.  The  decree 
of  the  superior  court  dismissing  the  suit  and  complaint  only 
ac^udged  the  fact  that  they  did  not  hold  the  deed  as  a  mort- 
gage, and  that  Beilly  was  not  entitled  to  a  decree  declaring 
that  deed  a  mortgage  to  secure  the  payment  of  $5600.  Tlie 
issue  in  that  suit  in  no  sense  raised  the  question  whether 
Beilly  was  or  was  not  the  tenant  of  Cornell  and  Johnson,  and 
consequently  the  judgment  record  in  that  case  could  not  be 
evidence  of  the  fact. 

It  is  only  necessary  tp  state  a  few  familiar  principles  of  law 
to  show  that  this  must  be  so.  It  is  a  familiar  rule  of  law 
that  facts  found  by  a  former  decree,  which  are  not  necessary 
to  uphold  the  decree,  do  not  conclude  the  parties.  {Coit  v. 
Tracy  J  8  Gonn.  It.  268,  276.  2  Cowen  dk  HilVa  Notes,  917, 
and  cases  there  cited,)  And  though  a  decree  in  express  terms 
profess  to  affirm  a  fact,  if  such  fact  was  immaterial  in  the 
case,  the  decree  will  not  conclude  the  parties  as  to  such  fact. 
(2  Day's  Rep.  138.  8  Gorni.  R.  268.)  A  judgment  concludes 
the  parties  only  as  to  the  grounds  covered  by  it  and  the  facts 
necessary  to  uphold  it.     (2  Gowen  d  HilVs  Notes,  826.)    In 
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ofder  to  make  a  reocnd  endenoe  to  condade  any  matter^  it 
should  appear  that  that  matter  mm  in  issue.  (Manning  t. 
Harris,  2  John.  24  Jackson  r.  Wood,  3  Wend.  27.  1  Ssp. 
a  43.  4  Conn.  B.  276.  4  Dajfs  B.  274,  431.)  The  feet 
whelher  Beilly  was  or  was  not  the  tenant  of  Johnson  and 
Cornell  not  heing  in  issne  in  that  suit,  and  the  feet  being 
whoUy  immaterial  to  support  the  judgment  gi^en  in  diat 
case,  the  record  is  not  evidence  to  establish  the  feci.  Thai 
this  feet,  although  found  by  the  judge  as  a  feet  in  his  findings, 
was  wholly  immaterial,  and  that  the  judgment  given  in  that 
case  did  not  in  the  least  rest  upon  that^  is  most  manifest  fitm 
the  pleadings  in  the  case  and  the  judgment  itsel£ 

The  relief  which  the  plaintiff  Beilly  demanded,  in  his  com* 
plaint  in  that  suit,  was  that  the  said  deed  to  Oomell  and 
Johnson  might  be  declared  to  be  a  mortgt^  and  stand  as  se* 
curity  for  $5600,  and  that  they  be  enjoined  firom  asserting 
any  other  or  different  title  to  the  said  premkes  under  said 
deed,  &c.  It  follows,  therefore,  that  the  court  below  erred 
in  allowing  this  record  to  be  put  in  evidence  to  estaUishthe 
relation  of  landlord  and  tenant  between  these  parties.  The 
court  also  erred  in  submitting  this  record  to  the  jury^  and  in 
submitting  it  as  a  question  for  the  jury  whether  this  reoc»d 
did  or  did  not  show  that  Reilly  was  the  tenant  of  Johnson 
and  ComelL  The  jury  must  have  feund  the  feet  £rom  this 
record  alone ;  for  there  is  no  other  evidence  in  the  case  from 
which  Ihey  could  find  it. 

I  advise  the  reversal  of  the  proceedings  in  Ihe  icourt  betow, 
with  cQpts  to  be  taxed. 

Proceedings  in  the  court  below  reversed,  with  costs. 

[Niw  ToBK  Obvijux  Tbbx,  Febmaiy  8,  1862.  Matoi^  Liimard  and 
OliHbi,  Jutloet.] 
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and  others. 

Where  the  owner  Toluntarily  delivers  the  powession  of  merchandise  to  a 
Tendee,  subsequent  honafide  parehasers  from  such  Tendee,  and  those  Incur- 
ring liabilities  and  making  advances  on  the  faith  of  such  possessioni  or 
standing  in  the  relation  of  htma  fiie  purdtasen,  are  entitled  to  protection 
against  the  claims  of  the  former  owner,  although  the  sale  he  conditional 
and  the  purchase  price  has  not  been  paid. 

So,  also,  evidence  or  indicia  of  the  ownership  of  merchandise,  in  writing, 
transferred  by  assignment  or  delivery,  as  the  nature  of  the  instrument  or 
usage  may  require,  may  be  lufiAcient  evidence  of  the  sale  and  deliveiy  of 
merchandise. 

A  quantity  of  grain  was  delivered  by  the  plaintififa,  fi'om  a  canal  boat,  on 
board  a  vessel,  at  the  port  of  New  York,  for  the  account  of  M.  &  B.  as 
purchasers,  to  be  paid  for  by  them  in  cash,  on  delivery.  A  measuring  offi- 
oer  measured  the  grain  as  it  was  put  on  board  the  Teasel.  The  plaintiflb' 
agent,  on  receiving  firom  the  measurer  his  certificate  of  quantity,  and  the 
"  half  bill "  for  measuring  the  grain,  sent  them,  together  with  the  plaintiffs' 
own  bill  for  the  price  of  the  grain,  to  the  purchasers,  M.  &  B.,  who  sent 
back  their  check  for  the  amount,  which  was  not  paid.  A  custom  existed 
in  the  city  of  New  Tork,  at  the  time,  whereby  the  holder  of  the  <*  half  bill " 
of  the  measurer  of  grain  shipped  for  transportation  is  entitled  to  a  biU  of 
lading  for  the  grain  mentioned,  therein,  on  the  production  of  such  "  half 
bill "  to  the  agent  or  owner  of  the  vessel.  M.  &  B.  presented  the  meas- 
urer's "  half  blU  "  to  the  owners  of  the  vessel,  and  obtained  a  bill  of  lading, 
In  their  own  names,  which  they  assigned  to  M.  ^  Sons,  as  collateral  secur- 
ity for  an  advance  of  money,  HM  that  there  was  a  voluntary  delivery  of 
the  grain^  by  the  vendors,  to  M.  db  B.,  although  the  price  had  not  been 
paid ;  and  that  M.  &l  B.  became  the  possessors  thereof  in  such  a  manner 
that  aU  persons  dealing  with  them  rei^ecting  the  grain,  in  good  ftdth,  were 
entitled  to  be  protected. 

THIS  action  waa  for  the  recovery  of  the  possesgjon  of  a 
quantity  of  wheat  shipped  on  board  the  ship  Great  West- 
em,  at  the  city  of  New  York,  by  the  defendants  Meyer  & 
Bee,  in  September,  1857.  The  defendant  Marshall  was  sued 
as  the  owner  of  the  ship,  and  the  defendant  Furber  as  mas- 
ter. The  defendants  Mathew  Morgan  and  Henry  Morgan 
wore,  by  order  of  the  court,  before  issue  joined,  added  as  par- 
ties defendant,  being  the  holders  of  the  bills  of  lading  for  the 
wheat  in  controyersy,  the  same  having  been  transferred  to 
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them  as  security  for  advances  made  thereon  in  good  faith, 
before  the  commencement  of  this  action. 

The  leading  facts  established  at  the  trial  (before  Justice 
Clebke  and  a  jury,  November  21,  1859,)  were  as  follows : 
The  plaintifb,  who  do  business  at  Buffalo,  N.  Y.,  as  common 
carriers,  consigned  the  wheat  in  question,  being  a  cai^o  of 
4000  bushels,  per  boat  "  Worthington,"  to  the  firm  of  Tut- 
tle,  Cutting  &  Co.,  produce  commission  merchants  in  the 
city  of  New  York.  The  boat  arrived  at  New  York  on  Sep- 
tember 9th  or  10th,  1857.  Tuttle,  Cutting  &  Co.  sold  the 
cargo,  on  its  arrival,  to  Meyer  &  Bee,  who  were  large  shippers 
of  grain  to  London  and  Liverpool,  and  who  were  then  in  good 
commercial  credit  and  standing.  The  sale  was  made  through 
William  G.  Lord,  broker  for  Meyer  &  Bee.  The  sale  was 
made  by  sample,  at  the  Com  Exchange,  in  the  ordinary  way, 
at  the  price  of  $1.35  per  bushel ;  nothing  was  said  about 
terms,  but  it  was  understood  to  be  cash  on  delivery,  in  the 
usual  course  of  the  trad^.  The  sample  was  delivered  to  the 
measurer,  whose  duty,  according  to  the  usage  of  the  trade, 
is  to  measure  the  wheat  and  see  if  it  corresponds  with  the 
sample,  and  make  his  returns  in  writing  to  the  seller.  Meyer 
&  Bee,  through  their  broker,  engaged  freight  for  the  wheat 
at  the  office  of  C.  H.  Marshall  &  Co.,  agents  of  the  ship,  on 
the  9th  September,  1857 ;  on  the  10th  the  boat  was  ordered 
along  side  of  the  ship  by  the  plaintiffs'  agent,  for  shipment 
of  the  wheat  on  account  of  Meyer  &  Bee.  The  measurer 
'went  on  board  the  boat  on  the  11th  of  September,  and  meas- 
ured the  wheat  into  the  ship.  The  entire  cargo,  as  shipped, 
amounted  to  3964i^  bushels.  The  measurer,  in  accordance 
with  the  usual  custom,  then  made  out  duplicate  returns,  each 
stating  the  result  of  the  measurement  as  to  quantity ;  one 
stating  the  entire  charge  for  measuring,  and  the  other  one 
half  of  such  charge,  and  each'  stating  the  entire  charge  for 
screening.  These  returns  are  called,  in  the  trade,  ^^  whole 
bills''  and  '^ half  bills."  .  They  are  both  sent  to  the  seller. 
The  buyer  pays  one  half  of  the  measuring  and  the  whole  of 
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the  screening,  and  the  ordinary  course  is  for  the  seller  to  re- 
tain the  whole  bill  or  return,  and  send  the  half  bill  or 
return  to  the  buyer,  with  the  bill  for  the  wheat.  The  pos- 
session by  the  buyer  of  the  half  bill  or  return,  enables  him  to 
procure  a  bill  of  lading,  which  is  issued  on  the  production 
and  surrender  of  such  measurer's  return.  The  duplicate  re- 
turns in  this  case  were  delivered  by  the  measurer  to  Tuttle, 
Cutting  &  Co.,  September  12,  1857.  They  made  out  a  bill 
to  Meyer  &  Bee,  as  follows : 

New  York,  Sept  10,  1867. 
Messrs.  Meyer  &  Bee, 

Bought  of  Tuttle,  Cutting  &  Co.,  Produce  and  Com- 
mission Merchants,  117  Broad  street 
(Cash.) 
3964M  bushels  wheat,  at  $1.35,    ....    $5,351  92 

^  meas., 10  20 

Scg., 6  55 

$5,368.  67 

'  This  bill  was  sent  to  Meyer  &  Bee  on  the  12th  of  Sep- 
tember, 1857,  together  with  the  measurer's  returns  pinned  to 
the  bill.  This  was  the  usual  course  of  dealing  between  Tuttle, 
Cutting  &  Co.  and  Meyer  &  Bee.  Meyer  &  Bee  on  the  same 
day  fOled  out  bills  of  lading  according  to  the  measurer's  re- 
turns, and  sent  them  with  the  measurer's  returns  to  the 
office  of  C.  H.  Marshall  &  Co.,  and  there  surrendered  the  re- 
turns and  procured  bills  of  lading,  in  the  ordinary  course  of 
business.  Meyer  &  Bee  then,  on  the  same  day,  drew  their 
drafts  or  bills  of  exchange  on  Warbury,  Azmyr  &  Co.,  their 
correspondents  in  London,  for  £1175,  attached  to  and  upon 
the  security  of  the  bills  of  lading  for  the  1261  bags  of  wheat 
in  question,  and  other  like  drafts  or  bills  for  £8000,  attached 
to  and  upon  the  security  of  the  bill  of  lading  for  the  338 
bushels  in  bulk  in  the  middle  bin,  and  other  wheat  in  bulk, 
and  procured  advances  in  cash  from  Matthew  Morgan  &  Sons 
to  the  amount  of  $15,000  on  the  first  mentioned  bill  of 
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lading,  and  from  Dennistoan,  Wood  &  Co.  to  the  amount 
of  £8000  on  the  last  mentioned  bill  of  lading.  The  giving 
of  the  bills  of  lading  by  C.  H.  Marshall  &  Co.y  and  the  mak- 
ing of  the  advances  by  Morgan,  and  Dennistoun,  Wood  &  Go., 
were  all  on  the  12th  of  September,  1867,  and  all  in  the  usual 
oourse  of  business,  mthout  any  notioe  of  any  claim  on  the  part 
of  the  plaintiffs  or  any  other  person.  Tuttle,  Cutting  &  Co. 
did  not  send  to  Meyer  &  Bee  for  payment  of  the  bill  for  the 
wheat  until  the  14th  September.  It  is  the  custom  of  the 
trade  to  leave  the  bill  a  day  or  two,  and  then  send  for  the 
money.  On  the  15th  September,  the  bill  being  still  un- 
paid, they  sent  again,  and  Meyer  &  Bee  then  paid  the  bill 
by  their  check  on  the  Merchants'  Bank,  dated  September  15, 
1857,  payable  to  the  order  of  Tuttle,  Cutting  &  Co.,  for 
$6368.67,  and  the  following  receipt  was  given :  ^^  Beceived, 
New  York,  September  15,  1857,  from  Messrs.  Meyer  &  Bee, 
fifty-three  hundred  and  sixty-eight  i^  dollars,  in  full  for  bill 
of  wheat,  of  September  10, 1857.  Tuttle,  Cutting  &  Co. 
$5368.67.  Thomas  Glover." 

This  was  also  according  to  the  usual  course  of  dealing  be- 
tween the  parties.  Similar  transactions  in  June,  1857,  and 
July,  1857,  had  been  settled  in  the  same  way  and  by  similar 
receipts.  Up  to  this  time  Meyer  &  Bee  were  in  good  credit 
On  the  15th  September,  1857,  by  the  steamer  Persia,  whidi 
arrived  on  that  day,  they  received  advices  that  their  drafts 
drawn  previously  upon  their  correspondents  in  London  had 
been  dishonored ;  and,  in  consequence  of  these  advices,  they 
stopped  payment,  and  the  check  given  by  them  to  Tuttle, 
Cutting  &  Co.  was  returned  unpaid.  Tuttle,  Cutting  &  Co. 
on  the  next  day  (September  16, 1857)  commenced  this  action, 
in  the  name  of  the  Western  Transportation  Company,  for  the 
recovery  of  the  possession  of  the  wheat.  The  ship  G-reat 
Western  was  then  loaded  and  ready  for  sea;  she  had  been 
hauled  out  into  the  stream,  The  wheat  in  question  was  im 
the  middle  of  the  vessel  and  the  hatches  down.  No  offer  of 
indemnity,  nor  to  pay  exposes  of  unloading,  was  made  by 
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the  plaintiffs.  The  wheat  was  all  delivered  in  Liverpool  by 
the  master  of  the  ship,  in  pursuance  of  the  bills  of  lading. 
The  drafts  drawn  against  it,  and  held  by  Messrs.  Morgan, 
and  Dennistoun,  Wood  &  Co.,  were  not  accepted,  and  the 
wheat  was  sold.  The  proceeds  did  not  cover  the  drafts.  The 
plaintiffs  gave  evidence  to  show  contemporaneous  purchases 
and  shipments  of  grain  by  Meyer  &  Bee,  which  were  paid  for 
by  their  checks  on  the  15th  September,  1857,  in  respect  to 
all  of  which  it  appeared  that  all  the  grain  had  been  bought 
for  foreign  shipment ;  that  the  parties  selling  the  grain  had, 
on  rendering  their  bills  for  the  purchases,  respectively  deliv- 
ered to  Meyer  &  Bee  the  measurer's  returns,  which  enabled 
them  to  procure  bills  of  lading  for  the  wheat  shipped  therein, 
from  the  masters  of  t^e  different  vessels  on  which  it  was 
laden,  and  to  procure  advances  in  cash  on  the  faith  and 
pledge  of  such  bills  of  lading,  with  their  drafts  attached. 

At  the  close  of  the  evidence  the  complaint  was  dismissed  as 
to  the  defendants  Marshall,  Furber  and  Morgans.  The  plain- 
tiffs excepted,  and  the  jury,  under  the  direction  of  the  court, 
found  a  verdict  in  favor  of  the  plaintiffs  against  the  defend- 
ants Meyer  &  Bee  for  the  value  of  the  property,  $5368.67, 
and  assessed  their  damages  for  the  detention  at  $827.81. 
The  exceptions  were  directed  to  be  heard,  in  the  first  instance, 
at  the  general  term.    Judgment  entered  accordingly. 

John  HubheUy  for  the  plaintiffs. 

Wm.  A.  Butler^  for  the  defendants  Marshall  &  Co. 

Jos^k  H.  Choat^y  for  the  defendants  Morgan  &  Sons. 

By  the  Gourty  Leonard,  J.  Where  the  owner  voluntarily 
delivers  the  possession  of  merchandise  to  a  vendee,  subse- 
quent bona  fide  purchasers  from  such  vendee,  and  those 
incurring  liabilities  and  making  advances  on  the  faith  of  such 
possession,  or  standing  in  the  relation  of  bona  fide  purchas- 
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era,  are  entitled  to  protection  against  the  claims  of  the  former 
owner,  although  the  sale  be  conditional  and  the  purchase 
price  has  not  been  paid. 

So  also  evidence  or  indicia  of  the  ownership  of  merchan- 
dise in  writing,  transferred  by  assignment  or  delivery,  as  the 
I     nature  of  the  instrument  or  usi^e  may  require,  may  be  suffi- 
cient evidence  of  the  sale  and  delivery  of  merchandise. 
I        A  custom  existed  in  the  city  of  New  York  at  the  time  of 
•     the  transaction  in  question  here,  undisputed  so  far  as  the 
evidence  shows,  whereby  the  holder  of  the  half  bill  (so  called) 
of  the  measurer  or  officer  who  has  measured  grain  shipped  on 
board  of  a  vessel  for  transportation,  is  entitled  to  a  bill  of 
lading  for  the  grain,  mentioned  in  such  half  bill,  on  its  pro- 
duction to  the  agent  or  owner  of  the  vessel. 

In  the  present  case,  a  large  amount  of  grain  had  been  de- 
livered by  the  plaintiffs,  or  their  agents,  from  a  canal  boat, 
on  board  a  vessel  at  the  port  of  New  York,  belonging  to  the 
defendants  Marshall  &  Co.,  or  for  which  they  were  the  agents, 
for  the  account  of  Meyer  &  Bee  as  purchasers,  to  be  paid  for 
in  cash,  on  delivery,  and  a  measuring  officer  had  been  em- 
ployed, and  had  measured  and  screened  the  grain  as  it  had 
been  put  on  ship  board  from  the  canal  boat.  The  measurer 
had  also  delivered  his  bill  and  the  half  bill  to  the  sellers  for 
measuring  and  screening  the  grain,  stating  also  the  quantity. 
The  sellers,  who  were  the  agents  of  the  plaintiffs,  soon  after 
receiving  the  measurer's  certificate  of  quantity,  and  the  half 
bill,  sent  them,  together  with  their  own  bill  for  the  price  of 
the  grain,  to  the  purchasers,  Meyer  &  Bee. 

These  facts  are  not  disputed,  and  in  my  opinion  they  con- 
.  Btitute  a  voluntary  delivery  of  the  grain  by  the  plaintiffs, 
through  their  agents,  to  the  purchasers,  although  the  cash 
had  not  been  paid. 

It  is  true  the  plaintiffs  might  still  rescind  the  sale,  as  to 
Meyer  &  Bee,  if  the  purchase  money  should  not  be  immedi- 
ately paid.  Meyer  &  Bee  became,  however,  by  the  voluntary 
delivery  to  them  of  the  half  bill,  after  the  grain  had  been  so 
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placed  on  ship  board,  the  possessors  thereof,  in  such  manner 
that  all  persons  having  transactions  with  them  concerning  the 
grain,  in  good  faith,  without  knowledge  of,  or  reason  to  sus- 
pect the  existence  of,  any  fraud  in  obtaining  the  grain,  were 
entitled  to  be  protected. 

This  conclusion  is  further  corroborated  by  the  fact,  that 
the  sellers  did  not  call  on  the  purchasers  for  pajrment  till  two 
full  days  had  elapsed  after  they  had  so  delivered  the  meas- 
urer's half  bill  and  certificate ;  and  that  the  sellers  on  tiie 
third  day  received  the  bank  check  of  the  purchasers,  Meyer 
&  Bee,  in  payment,  which  was  not  presented  at  bank  till  the 
next  day  thereafter ;  thus  voluntarily  giving  to  the  purchas- 
ers four  days'  credit  after  full  delivery  on  ship  board,  with 
the  possession  of  the  measurer's  half  bill,  constituting  such 
indicia  of  title  as,  by  the  custom  prevailing  at  New  York, 
entitled  the  holders  to  a  delivery  to  them  of  bills  of  lading 
for  the  grain.  It  was  not  claimed  by  the  plaintiffs  that  the 
grain,  or  the  measurer's  half  bill,  had  been  obtained  from 
the  sellers  by  any  trespass  or  felonious  act ;  which,  had  such 
fact  existed,  would  have  been  fatal  to  the  defense. 

It  is  undoubtedly  true  that  no  certificate,  receipt  or  bill 
of  lading  of  a  common  carrier,  warehouseman,  or  other  bailee, 
can  be  made  to  operate  so  as  to  divert  the  title  to  merchan- 
dise from  the  true  owner ;  unless  some  other  party  has  ob- 
tained the  possession  of  the  merchandise,  or  the  customary 
indicia  of  title  thereto,  by  the  direct  and  voluntary  consent 
of  the  real  owner.  But  a  bill  of  lading  will  carry  the  title 
of  the  merchandise  therein  mentioned,  to  any  bona  fide  pur- 
chaser of  such  bill,  without  knowledge  or  reason  to  suspect 
the  existence  of  fraud  or  other  malpractice  on  the  part  of  the 
shipper  in  obtaining  such  possession,  although  the  shipper 
had  actually  obtained  the  merchandise  or  the  indicia  of  title 
thereto  by  fraud,  not  however  amounting  to  a  felony  or 
trespass. 

Applying  these  principles  to  the  present  case,  it  will  be 
found  that  the  defendants  Marshall  &  Co.,  on  behalf  of  the 
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Tetsel  and  owners,  executed  a  bill  of  lading  to  the  plaintifb' 
TendeeSy  Meyer  &  Bee,  and  thereby  incurred  a  liability  in 
respect  to  the  said  grain ;  and  that  the  defendants  Morgan 
&  Sons  advanced  money  on  the  security  of  the  said  bill  of 
lading  after  the  defendants  Meyer  &  Bee  came  to  the  pos- 
session of  the  grain,  and  the  measurer's  half  bill  and  certifi- 
cate therefor,  in  the  mannar  above  mentioned,  and  that  they 
stand  in  the  relation  of  bona  fide  purchasers  to  the  extent 
of  the  liability  incurred,  and  the  advances  made  as  aforesaid, 
and  are  entitled  to  the  protection  afibrded  by  law  to  such 
purchasers.  Ko  indemnity  has  been  offered  to  these  parties, 
but  the  plaintiffii  claim  to  recover  against  them  in  disr^ard 
of,  or  rather  denying  to  them  any  rights,  as  purchasers  or 
lien  holders. 

The  defendants  Marshall  &  Co.,  and  Morgan  &  Sons,  are 
entitled  to  judgment  in  th^r  fiivor,  with  costs. 

[Niw  ToBK  OsMKSAL  TxRM,  February  8, 1862.    In^aAam,  Leonard  and 
difilf ,  Jwtioes.] 


BowKAH  VS.  Thx  Trot  akd  Boston  Bail  Boad  Compamt. 

Oss  wbo  irohiiitarily  aoffera  hit  oow  to  go  at  large  in  the  public  street  of  a 
city,  with  no  one  to  take  charge  of  her,  and  to  stray  npon  a  rail  road 
track  therein,  at  a  time  when  cars  are  passing,  is  guilty  of  carelessness, 
and  hence  cannot  recoTer  for  injuries  to  the  cow,  happening  through  the 
negligence  of  the  nil  road  company,  not  amounthig  to  gross  negligence. 

THIS  was  an  appeal  hy  the  defendant  from  a  judgment  of 
the  Bensselaer  county  court.  The  action  was  originally 
commenced  before  a  justice  of  the  peace,  to  recover  the  value 
of  a  cow  belonging  to  the  plaintiff  killed  by  the  train  of  cars 
of  the  defendant  upon  its  road,  in  October,  1854.  The  plain- 
tiff claimed  to  recover,  upon  the  ground  that  the.  defendant 
negligently  and  carelessly  ran  over  and  killed  the  cow.    The 
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defendant  in  its  answer  denied  the  carelessness  and  negli* 
gence  alleged,  and  averred  that  the  cow  was  unlawfully  and 
improperly  at  large  and  trespassing  upon  the  defendant's 
rail  road,  and  obstructing  the  defendant's  right  to  run  its 
cars,  &c. 

It  appeared  upon  the  trial  before  the  justice,  that  the 
plaintiff's  cow  was-  killed  while  on  a  public  street  in  the  city 
of  Troy,  upon  or  near  the  rail  road  track  where  the  train 
passed.  The  cow  was  standing  on  the  track  alone  and  un-» 
attended.  Some  one  drove  her  off,  and  she  came  back  on  the 
track  just  forward  of  the  engine.  The  train  was  moving  at 
the  rate  of  from  four  to  six  miles  an  hour.  The  defendant 
moved  for  a  nonsuit,  upon  the  ground  tiiat  the  evidence 
showed  that  the  plaintiff  was  guilty  of  n^ligence,  and  the 
justice  overruled  the  motion.  The  case  was  submitted  to 
the  jury,  who  found  a  verdict  in  favor  of  the  plaintiff  for 
sixty-five  dollars,  the  value  of  the  cow.  Upon  appeal  to  the 
county  court  the  judgment  was  affirmed,  and  the  defendant 
appealed  to  the  supreme  court. 

O.  H,  DeniOy  for  the  appellant. 

W.  A.  Beachy  for  the  respondent. 

By  the  Court,  Miller,  J.  The  only  question  arising  in 
this  case  is  whether  the  wrongful  act  of  the  plaintiff  contrib* 
uted  to  produce  the  injury  complained  of.  At  common  law 
the  owner  of  cattle  was  bound  at  his  peril  to  keep  them  on 
his  own  premises,  and  if  they  escaped  he  was  liable,  in  an 
action  of  trespass,  for  damages,  at  the  suit  of  the  party  in- 
jured. The  owner  has  also  a  right  for  the  passage  of  his 
cattle  over  and  upon  a  highway,  using  ordinary  and  proper 
care  and  diligence  in  driving,  and  if  they  stray  out  of  his 
sight  and  pass,  against  his  will^  into  uninclosed  land  adjoin- 
ing the  highway,  he  making  fresh  pursuit  to  bring  them 
back)  he  would  not  be  chai^eable  for  this  involuntaiy  trot* 
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pass  on  the  land,  nor  for  the  herb^e  the  cattle  may  crop 
raptim  et  sparaim  as  they  go  along.  (The  Tonawanda  Rail 
Road  Co.  V.  Muuger^  5  DeniOj  255.)  In  the  case  cited, 
which  was  affirmed  in  the  court  of  appeals,  (4  Comst.  349,) 
it  was  held  that  a  rail  road  company  was  not  liable  for  neg- 
ligently running  an  engine  upon  and  killing  the  cattle  of  the 
plaintiff,  which  had  come  from  the  highway  upon  the  track 
of  the  rail  road,  though  there  was  no  physical  obstruction  to 
prevent  their  entering.  This  decision  was  made  upon  the 
ground  that  the  wrongful  act  of  the  plaintiff  co-operated 
with  the  misconduct  of  the  defendant  to  produce  the  damage 
complained  of.  (See  also  Terry  v,  N.  F.  Central  Rail  Road 
Co.j  22  Barb.  574,  and  authorities  there  cited.) 

Since  the  passage  of  the  general  rail  road  act,  it  has  been 
held  that  a  rail  road  corporation  which  omits  to  comply  with 
the  statute  as  to  erecting  fences  and  cattle  guards,  is  liable 
to  the  owner  of  the  cattle  which  stray  upon  the  track  from 
an  adjoining  close,  or  the  highway  crossing  it,  and  are  there 
injured  by  the  engines  of  the  company ;  although  they  were 
not  lawfully  in  such  close  or  highway.  In  such  case  the 
mere  negligence  of  the  owner  in  permitting  his  cattle  to  run 
at  large  in  the  highway  which  crosses  it,  is  not  a  defense  to 
the  corporation.  (Corwin  v.  The  New  York  and  Erie  Rail 
Road  Co.j  13  N,  Y.  Rep.  42.)  In  that  case  the  company 
had  n^lected  to  make  fences  and  cattle  guards,  and  it  was 
held  that  the  statute  was  not  to  be  regarded  as  merely  a  reg- 
ulation respecting  division  fences  between  the  lands  of  the 
rail  road  corporations  and  those  of  adjoining  proprietors; 
but  that  it  was  rather  to  be  considered  as  providing  a  safe- 
guard for  the  protection  of  the  lives  of  persons  traveling  by 
rail  road  and  the  property  in  animals  which  citissens  in  the 
vicinity  of  those  roads  may  own.  The  provisions  of  the  gen- 
eral rail  road  act  of  1848,  requiring  compcmies  to  construct 
and  maintain  cattle  guards  at  all  rail  road  crossings,  sufficient 
and  suitable  to  prevent  cattle  and  animals  from  getting  on 
the  rail  road,  does  not  however  apply  to  streets  in  cities  and 
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villages.  (  Vanderkar  v.  The  Sensselaer  and  Saratoga  Sail 
Road  Co.,  13  Barh.  390.  Parker  v.  TU  Benssdaer  Bail 
Boady  16  id,  315.)  The  principle  decided  in  the  case  of 
Cortoin  V.  The  New  York  and  Erie  Bail  Boad  Co.,  (13  N. 
T,  Bep.  42y)  therefore,  does  not  affect  the  case  under  consid- 
eration. The  question  then  recurs,  was  the  plaintiff  in  fault 
in  suffering  his  cow  to  be  at  large  in  the  public  street  and 
on  the  track  of  the  rail  road  ?  The  cow  was  apparently 
alone  and  unattended,  with  no  one  to  take  charge  of  her,  in 
a  public  street  of  a  city,  on  a  rail  road  track,  at  a  time  when 
the  cars  were  passing.  It  does  not  appear  that  she  was  in 
the  vicinity  of  the  plaintiff's  residence,  or  had  been  previ- 
ously taken  care  of  by  the  plaintiff,  or  had  escaped  without 
his  fault ;  nor  is  it  shown  that  the  cow  was  lawfully  travel- 
ing along  the  street  to  or  from  the  place  where  she  was  usu- 
ally kept  and  provided  for. 

Although  the  plaintiff  had  a  right  to  use  the  street  for  the 
passage  of  his  cow,  exercising  due  diligence,  there  is  no  evi- 
dence that  she  was  driven  along  for  that  purpose  by  the 
owner  or  his  servant.  Neither  is  there  any  evidence  in  the 
case  from  which  an  absence  of  carelessness  or  negligence  may 
be  fairly  inferred.  The  plaintiff  was  guilty  of  negligence  in 
suffering  the  cow  to  be  at  large  and  astray  upon  the  rail 
road  track. 

In  Hartfield  v.  Boper,  (21  Wend.  622,)  Justice  Bronson, 
in  delivering  the  opinion  of  the  court,  says:  "The  illustra- 
tion sought  to  be  derived  from  the  law  in  respect  to  the  in- 
jury to  animals  turned  or  suffered  to  stray  into  the  street, 
does  not  strike  me  as  fortunate.  If  they  be  there  without 
any  one  to  attend  and  take  care  of  them,  that  is  a  degree  of 
carelessness  in  the  owner  which  would  preclude  his  recovery 
of  damages  arising  from  mere  inattention  on  the  side  of  tho 
traveler.  Indeed,  it  could  rarely  be  said  that  animals  en- 
tirely unattended  are  lawfully  in  the  roads  or  streets  at  all. 
They  may  be  driven  along  the  road  by  the  owner  or  his  ser- 
vants, but  if  allowed  to  run  at  large  for  the  purpose  of  graz- 
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ingy  or  anj  other  purpose,  entirely  unattended,  and  yet  trar- 
•lers  are  to  be  made  accountable  in  case  of  collision,  such  a 
doctrine  might  supersede  the  use  of  the  road,  so  far  as  com- 
fort and  expedition  is  concerned/'  In  Halloran  v.  Hie  New 
York  and  Harlem  Bail  Road  Co.^  (2  E.  B,  Smith,  ^SJ^  it 
was  held  that,  ^^  A  person  who  voluntarily  suffers  his  horse 
to  go  at  large  upon  the  public  streets  and  stray  upon  the 
rail  road,  cannot  recover  for  injuries  to  the  horse  happening 
Arough  the  negligence  of  the  rail  road  company/'  .  Apply- 
ing the  principle  of  the  authorities  cited  to  the  case  under 
consideration,  it  is  very  apparent  that  the  plaintiff  was  guilty 
of  carelessness.  He  was  in  fault.  His  own  act  and  n^li- 
gence  contributed  to  produce  the  injury  complained  of,  and 
caused  the  death  of  the  cow ;  and  there  is  no  evidence  of 
gross  n^ligence  on  the  part  of  the  defendant. 

The  judgments  of  the  justice,  and  of  the  county  court, 
were  erroneous,  and  should  be  reversed. 

[Albavt  Gsvsbal  Tbbk,  March  8, 1862.    EogAoom,  Peekham  and  MtBer, 
Justices.] 


The  People  vs.  Samuel  P.  Townsend. 

H.  being  the  admlDistrator  and  C.  the  administratrix  of  an  estate,  a  ciution 
was  issaed  by  the  sarrogate,  on  the  petition  of  H.,  to  the  persons  interested 
In  the  estate,  to  attend  the  final  settlement  of  the  accounts  of  H.  as  admin- 
latrator.  C.  was  present  daring  the  proceedings,  and  took  part  in  the 
Mooonting,  and  all  the  parties  interested  were  represented,  before  the  sur- 
rogate. H.  was  the  acting  administrator,  and  was  held  accountable,  by 
the  surrogate,  for  the, whole  estate  of  the  deceased.  Held  that  the  ac- 
counting was  to  be  deemed  a  final  settlement  of  the  whole  estate — an 
entire  proceeding — and  not  a  partial  settlement  of  the  accounts  of  one  of 
its  representatives.  And  that  it  was  not  necessary  that  both  the  adminls* 
trators  should  make  an  application  for  a  final  account. 

When  a  citation  has  been  issued  against  both  the  administrators  of  an  estate, 
to  render  an  account,  upon  its  return  one  or  both  of  them  has  a  right  to 
■ak  for  adtalloo  to  the  persona  interested  in  the  estate,  to  attend  the  find 
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■eUlemeDt  of  ihe  accounts  of  the  administrator  or  administratoni  applying, 
which  will  bring  in  and  conclude  all  the  parties. 

So  long  as  there  is  authority  on  the  part  of  a  surrogate  to  call  an  adminis- 
trator to  account,  and  his  decree  made  upon  such  accounting  does  not 
indicate  a  corrupt  intent,  or  show  upon  its  face  that  the  court  has  been 
penrerted  to  accomplish  a  fraudulent  and  an  illegal  purpose,  and  the  decree 
remains  unrevoked,  it  cannot  be  pronounced  fraudulent  and  roid,  in  a  col- 
lateral proceeding,  hbwoTer  mistaken  the  surrogate  may  have  been  in  his 
Tiew  of  the  fricts,  or  the  law. 

Where  the  main  question  before  a  Jury  was  whether  a  decree  was  procured 
by  tnnd  and  collusion,  and  they,  after  hearing  evidence  on  both  sides,  hate 
decided  the  question  in  favor  of  one  of  the  parties,,  there  is  no  rule  of  law 
which  allows  the  court  to  interfere  with,  or  disturb,  their  verdict. 

Neither  will  a  new  trial  be  granted  where  the  testimony  is  contradictory,  and 
the  character  and  credit  of  the  witnesses  questioned,  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence. 

An  action  upon  an  administrator's  bond  should  be  brought  in  the  name  of  the 
people. 

Where,  in  an  action  upon  an  administrator's  bond,  against  the  surety,  the 
plaintiff  introduces  testimony  to  show  that  certain  claims  against  the  prin- 
cipal in  the  bond,  allowed  by  the  surrogate  in  his  decree  made  on  the  final 
accounting  of  the  administrator,  were  fair  and  honest  demands,  the  defend- 
ant should  be  allowed  to  show,  by  rebutting  evidence,  that  the  claims  so 
allowed  by  the  surrogate  were  not  fair  and  honest ;  that  the  parties  to  the 
accoontiDg  did  not  act  in  good  faith ;  and  that  the  decree  of  the  surrogate 
against  him  was  procured  by  fraud  and  collusion. 

Although,  ordinarily,  an  inquiry  in  reference  to  the  subject  matter  of  an  ac- 
counting before  a  surrogate  would  not  be  competent,  in  a  collateral  pro- 
ceeding ;  yet  in  a  case  where  the  defendant  was  seeking  to  invalidate  a 
decree  there  made,  by  proof  that  it  was  procured  by  fraud,  collusion  and 
conspiracy,  and  where  similar  evidence  had  already  been  introduced ;  it 
was  Juid  that  the  most  liberal  rule  should  have  been  allowed  to  prevail,  and 
any  testimony  which  might  tend  to  throw  light  upon  the  question  of  intent, 
and  the  good  faith  of  the  parties,  should  hare  been  admitted. 

THIS  was  an  action  against  the  defendant  as  one  of  the 
sureties  in  a  bond  taken  by  the  surrogate  of  the  county 
of  Albany,  from  Huldah  M.  Clapp  flnd  William  O.  Howard, 
as  administrator  and  administratrix  of  &c,  of  Reuel  Clapp, 
late  of  Albany,  deceased.  The  bond  is  in  the  penal  sum  of 
$200,000,  dated  January  24,  1850,  and  is  signed  by  Huldah 
M.  Clapp,  administratrix,  William  G.  Howard,  administra- 
tor, and  the  defendant  and  Oliver  W.  Clapp  as  sureties.    The 
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suit  was  brought  upon  a  decree  made  by  the  surrogate  of  the 
county  of  Albany,  upon  a  final  accounting,  bearing  date ' 
June  21,  1855,  by  which  Howard,  the  administrator,  was 
directed  to  pay,  within  sixty  days  from  June  21,  1855, 
$86,665,  as  hereafter  mentioned.  The  action  was  com- 
menced May  20,  1856,  and  was  tried  before  Justice  Hogb- 
BOOM  and  a  jury,  at  the  Albany  circuit,  in  January,  1858. 
It  appeared  on  the  trial  that  Beuel  Clapp,  of  Albany,  died 
intesl^te,  January  17,  1850,  leaving  a  widow,  Huldah  M. 
Olapp,  and  four  children.  On  the  26th  of  January,  1850, 
letters  of  administration  upon  his  estate  were  granted  by  the 
surrogate  of  Albany  to  Huldah  M.  Clapp,  the  widow,  and 
William  G.  Howard.  The  defendant,  Samuel  P.  Townsend, 
and  Oliver  W.  Clapp,  a  son  of  the  intestate,  became  sureties  on 
the  administration  bond.  In  February,  1853,  Perry  Yates, 
assignee  of  the  interest  of  Oliver  W.  Clapp  in  his  father's 
estate,  applied  to  the  surrogate  of  the  county  of  Albany  to 
compel  an  accounting  by  the  administratrix  and  administra- 
tor. In  pursuance  of  this  application,  the  surrogate  issued 
a  citation  requiring  the  administrator  and  administratrix  to 
account.  This  appears  to  have  been  only  served  on  Howard, 
the  administrator.  On  the  return  of  this  citation,  on  How- 
ard's application,  the  surrogate  issued  a  citation  to  the  per- 
sons interested  in  the  estate  of  the  intestate,  to  appear  on 
the  22d  of  August  1853,  to  attend  ^'  the  final  settlement  of 
the  accounts  of  William  G.  Howard,  an  administrator  of  all 
and  singular  the  goods,  chattels  and  credits  of  the  said  de- 
ceased, on  the  application  of  the  said  administrator."  All 
the  parties  interested  appeared  and  were  represented  upon 
the  accounting  before  the  surrogate. 

In  October,  1853,  some  of  the  parties  went  to  New  York 
to  see  the  defendant  in  respect  to  a  claim  alleged  to  exist  in 
favor  of  Clapp's  estate,  growing  out  of  an  alleged  transfer  by 
the  defendant  of  notes  and  accounts  belonging  to  the  Albany 
branch  of  the  business  of  Clapp  &  Townsend,  for  an  allied 
violation  of  the  contract  of  division,  made  on  the  1st  of  Feb- 
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rnary,  1850.  The  defendant  denied  the  existence  of  any 
claim  against  him,  and  offered  to  annal  the  contract  of  divis- 
ion and  have  an  accurate  accounting  of  the  firm's  business. 
It  was  suggested  to  have  a  suit  brought  by  the  administra- 
tors against  Townsend ;  but  none  was  commenced.  On  the 
31st  of  January,  1855,  Howard  filed  his  account  as  adminis- 
trator. The  matter  was  then  adjourned  to  a  day  in  April, 
when  some  proceedings  were  had,  and  then  to  the  4th  of 
May,  1855,  and  on  that  day  the  proceedings  were  closed,  and 
submitted  to  the  surrogate.  A  decree  of  the  surrogate  was 
finally  made,  bearing  date  June  21, 1855,  which  recited  that 
the  proceedings  had  been  instituted  by  Howard,  one  of  the 
administrators  of,  &c.,  and  also  that  from  his  account,  and 
the  testimony  taken,  it  appeared  that  Howard  was  the  act- 
ing administrator  in  the  settlement  of  the  estate^  and  ac- 
countable for  the  whole  estate ;  and  charging  him  with  the 
whole  amount  of  money  actually  collected  and  received,  being 
$56,809.71,  and  giving  him  credit  for  $48,075.79,  leaving  a 
balance  to  be  paid  over  by  him  of  $8733.92.  It  was  further 
adjudged  that  Howard  be  charged  with  the  sum  of  $60,993.23, 
with  interest  from  February  1, 1851,  '^  that  being  the  amount 
lost  to  the  estate  of  the  said  Beuel  Clapp,  deceased,  from  and 
by  reason  of  the  neglect  and  omission  of  the  said  William  G. 
Howard,  as  such  administrator  as  aforesaid,  in  neglecting 
and  omitting  to  collect  that  sum  out  of  certain  claims  and 
demands  which  were  legal,  valid  and  collectable,  and  which 
ought  to  have  been  collected  by  him,  the  said  administrator, 
but  which,  by  reason  of  such  neglect  and  omissions,  have  be- 
come and  are  entirely  lost  to  the  estate  of  the  said  deceased/' 
After  disposing  of  costs,  &c.,  the  decree  finds  a  balance  for 
distribution  of  $86,665,  which  Howard  is  directed  to  pay 
within  sixty  days,  afl  follows  :  To  Huldah  M.  Clapp,  widow 
of  Beuel  Clapp,  deceased,  $30,221.66;  to  Joseph  Carey, 
general  guardian  of  Charles  F.  Clapp  and  Edwin  A.  Clapp, 
infant  children  and  next  of  kin  of  the  deceased,  $28,221.66 ; 
to  Sarah,  wife  of  Thomas  J.  Van  Alstyne,  one  of  the  chil- 
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dren  and  next  of  kin  of  the  deceased^  $14,110.83,  and  to  pay 
the  sarrogate  $14,110.83,  on  account  of  the  share  of  Oliver 
W.  Clapp,  to  be  disposed  of  according  to  law,  the  same  being 
claimed  by  John  B.  Borst  as  against  Olivw  W.  Olapp,  one 
of  the  heirs  and  children  of  the  intestate.  The  decree  con- 
cludes as  follows :  ^^  And  it  farther  appearing  to  this  court 
that  the  said  Huldah  M.  Clapp,  as  administratrix  as  afore- 
said, hath  fully  accounted  for  all  the  property  of  the  estate 
received  by  her,  it  is  ordered,  adjudged  and  decreed  that  sh^ 
has  fcQly  administered  upon  the  property  taken  under  her 
charge,  and  is  not  therefore  chargeable  with  any  deficiency 
in  these  proceedings,  but  on  the  contrary  has  fully  adminis- 
tered as  above  stated/"  The  defendant  gave  evidence  for  the 
purpose  of  showing  that  the  decree  was  procured  and  entered 
by  the  fraud  and  collusion  of  those  c6ncemed  in  the  estate 
of  Clapp,  and  with  a  view  of  holding  the  defendant  as 
surety  on  the  administration  bond,  to  a  large  amount  The 
intestate  Beuel  Clapp  and  the  defendant  Townsend  had  been 
for  many  years  engaged  in  the  business  of  manufacturing 
and  vending  sarsaparilla,  under  the  firm  name  of  Clapp  is 
Townsend.  They  had  oflBlces  in  New  York  and  Albany,  the 
former  managed  by  Townsend  and  the  latter  by  Clapp. 
Prior  to  the  death  of  Clapp,  the  firm  of  Clapp  &  Townsend 
had  sold  the  good  will  of  their  sarsaparilla  concern  for 
$100,000,  to  Nostrom  &  Bache.  Soon  after  the  death  of 
Clapp,  and  the  granting  of  administration  upon  his  estate, 
Townsend  proposed  to  divide  the  assets  of  the  old  firm,  giv- 
ing to  the  Clapp  estate  all  that  pertained  to  the  Albany 
office,  and  retaining  himself  all  connected  with  the  New 
York  office — he  paying  the  debts  of  the  firm,  amounting  to 
about  $80,000,  and  indemnifying  the  Clapp  estate  against 
them.  This  proposition  was  finally  accepted,  and  consum- 
mated by  a  written  contract  between  Townsend  and  the  ad- 
ministrators, bearing  date  the  1st  day  of  February,  1850. 

Testimony  was  also  given  on  behalf  of  the  defendant  for 
the  purpose  of  showing  that  the  decree  of  the  surrogate  was 


ALBANY— MARCH,  1862.  526 


The  People  v.  Townsend. 


entered  by  consent,  with  a  view  of  reaching  the  defendant^ 
nnder  an  agreement  that  they  were  not  to  proceed  against 
Howard,  the  administrator,  who  was  insolvent  and  unable  to 
pay.  About  $30,000  of  the  amount  charged  against  How- 
ard, the  administrator,  was  for  neglect  to  prosecute  Towns- 
end  for  an  alleged  claim  in  favor  of  the  estate  against 
Townsend,  growing  out  of  the  transfer  of  accounts  under  the 
contract  between  the  administrators  of  the  estate  and  Towns- 
end  ;  $10,000  was  for  alleged  damages  by  reason  of  a  provis- 
ion in  the  contract  of  sale  of  the  good  will  of  the  sarsaparilla 
business  to  Nostrom  &  Bache,  and  $20,000  or  $30,000  for 
an  alleged  loss  in  accounts  transferred,  by  reason  of  their 
being  on  commission. 

A  number  of  questions  arose  and  were  decided  on  the  trial, 
which  are  especially  considered  in  the  opinion.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $104,617.89. 
On  motion  at  special  term  a  new  trial  was  denied.  The  de- 
fendant appealed  to  the  general  term,  from  the  order  deny- 
ing a  new  trial. 

J.  H.  Eeynolds,  for  the  appellant. 

L.  Tremain,  for  the  respondent 

By  the  Court,  Miller,  J.  This  was  an  action  brought  in 
the  name  of  the  people,  upon  an  administrator's  bond,  against 
the  defendant  as  one  of  the  sureties.  Letters  of  administra- 
tion were  granted  on  the  estate  of  Beuel  Clapp,  deceased,  to 
William  G.  Howard  and  Huldah  M.  Clapp,  the  widow  of 
Beuel  Clapp.  An  application  was  made  by  ope  of  the  parties 
in  interest  to  compel  an  accounting.  The  accounting  was 
had  before  the  surrogate  of  Albany  county,  and  resulted  in  a 
decree  against  Howard  the  administrator,  charging  him  sep- 
arately with  a  large  amount  as  acting  administrator,  being 
the  whole  estate.  A  considerable  portion  of  the  amount 
charged  upon  Howard  was  for  losses  to  the  estate  by  reason 
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of  his  neglect  and  omission^  as  administrator,  to  collect  claims 
and  demands  against  the  defendants,  which  were  adjudged 
by  the  surrogate  to  be  legal  and  valid,  and  which  he  ought 
to  have  collected. 

Several  questions  arose  upon  the  trial  of  the  cause,  which 
require  examination.  It  is  insisted  by  the  defendant  that 
the  accounting  before  the  surrogate  was  only  a  final  account- 
ing of  one  of  the  several  administrators  of  the  estate,  and 
hence  the  surrogate  had  no  jurisdiction  in  the  premises.  Al- 
though the  decree  recites  that  the  citation  was  issued  on  the 
petition  of  Howard  the  administrator,,yet  it  appears  that  the 
administratrix  was  present  during  the  proceedings,  and  took 
part  in  the  accounting,  and  that  all  the  parties  interested 
were  represented.  It  also  appears  from  the  decree  itself  and 
from  the  evidence  adduced,  that  Howard  was  the  acting  ad- 
ministrator in  the  settlement  of  the  estate,  and  was  held 
accountable  for  the  whole  estate  of  the  deceased  by  the 
surrogate.  It  appears  to  me,  therefore,  that  the  accounting 
was  a  final  settlement  of  the  whole  estate ;  an  entire  proceed- 
ing and  not  a  partial  settlement  of  the  accounts  of  one  of  its 
representatives.  Nor  was  it  necessary  that  both  the  admin- 
istrator and  administratrix  should  make  an  application  for 
a  final  account.  A  citation  had  been  previously  issued 
against  both,  and  upon  its  return  one  or  both  of  them  had  a 
right  to  ask  for  a  citation  which  would  bring  in  and  conclude 
aU  the  parties.  (2  B,  8.  92,  §  52.  Id.  93,  §  60.)  This 
was  done,  and  as  they  participated  in  the  proceedings  I  see 
no  force  in  the  objection. 

It  is  claimed  that  the  decree  is  fraudulent  upon  its  face  as 
against  the  defendant,  as  one  of  the  sureties  on  the  adminis- 
tration bond.  The  decree  provides  for  the  payment  of  a  large 
amount  by  the  administrator,  which  it  charges  upon  him  sep- 
arately, by  reason  of  an  alleged  neglect  in  not  collecting  cer- 
tain demands  existing  against  the  defendant,  which  were  lost 
to  the  estate  in  consequence  of  such  neglect.  While  it  exon- 
erates the  administratrix  from  neglect  on  her  part,  it  makes 
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the  administrator  liable  for  an  alleged  failure  to  perform  his 
duty.  One  administrator  is  not,  ordinarily,  responsible  for 
moneys  received  and  expended  by  or  for  the  wrongful  act  of 
his  associate  ;  but  in  a  case  where  both  have  the  same  power 
to  act  and  fail  to  do  so,  can  one  of  them  alone  be  made  per- 
sonally liable  and  the  other  entirely  exonerated  ?  In  this 
case  the  administrator  had  the  principal  charge  and  manage- 
ment of  the  business  of  the  estate,  yet  at  the  same  time  there 
was  nothing  to  prevent  the  administratrix  from  taking  meas- 
ures to  prosecute  the  defendant  for  the  alleged  demand.  She 
had  full  knowledge  of  its  existence,  and  had  undoubted  au- 
thority to  prosecute  a  suit  in  the  name  of  both  for  its  recov- 
ery. Although  she  relied  upon  her  associate  to  attend  to  the 
business  of  the  estate,  she  could  hardly  thus  relieve  herself 
from  the  performance  of  a  plain  duty.  It  is  at  least  very 
questionable  whether  this  excuse  is  a  legal  bar  to  a  claim 
against  her  for  a  neglect  so  clear  and  palpable.  Were  this 
an  original  question,  I  should  be  inclined  to  hold  that  it  was 
not  sufficient  to  exonerate  her  from  liability.  {Slaughter  v. 
jProwan,  5  Monr,  19.  Edwards  v.  Whitty  12  Conn.  Rep. 
28.  Hoell  V.  Blanchard,  4  Dessau.  Oh.  It.  21.  Collins  v. 
CarliUy  7  B.  Monr.  13.  Green  v.  Hapherry,  2  Brock.  403. 
Morrow  v.  Peyton^  8  Leigh,  54.)  The  surrogate  has  however 
passed  upon  the  question,  and  after  having  judicially  determ- 
ined it,  when  there  has  been  no  appeal  from  his  decision  and 
it  remains  unrevoked,  can  it  be  said  there  is  sufficient  evi- 
dence to  stamp  the  decree  as  fraudulent  upon  its  face  and  to 
authorize  this  court,  in  a  suit  upon  the  bond,  to  set  it  aside 
for  that  reason  ?  For  the  purpose  of  arriving  at  a  proper 
determination  of  this  question,  it  is  perhaps  appropriate  to 
examine  the  surrounding  circumstances  of  the  transaction. 
It  appears  that  Howard  was  insolvent ;  that  Mrs.  Clapp  was 
responsible  to  some  extent,  and  was  a  distributee  of  the  es- 
tate and  provided  for  in  the  decree  to  a  considerable  amount. 
It  is  claimed  that  the  effect  of  the  decree  is  to  relieve  Mrs. 
Clapp  from  her  obligation  as  principal,  to  the  defendant,  as 
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her  surety,  and  to  compel  him  to  pay  a  large  amoont,  arising 
from  her  neglect,  and  to  deprive  him  of  his  remedy  oyer 
against  her ;  that  it  also  compels  the  defendant  to  pay  money 
for  the  benefit  of  his  co-surety,  Oliver  W.  Clapp,  although 
he  has  a  much  larger  claim  against  him  than  the  amount  de* 
creed,  for  contribution.  Conceding  that  such  is  the  Inti- 
mate effect  of  the  surrogate's  decree  and  that  it  operates  to 
produce  great  injustice,  that  the  surrogate  made  an  entire 
mistake  and  erred  in  his  decision,  it  is  scarcely  sufficient  to 
establish  fraud  upon  the  face  of  the  decree.  It  does  not  show 
upon  its  face  that  the  surrogate's  court  was  perverted  to  ac- 
complish a  fraudulent,  and  an  illegal  purpose.  So  long  then 
as  there  was  authority  on  the  part  of  the  surrogate  to  act  in 
the  premises,  and  there  is  nothing  apparent  to  show  a  corrupt 
intent,  and  the  decree  remains  unrevoked,  it  would  be  ex- 
ceedingly dangerous  to  pronounce  it  fraudulent  and  void 
upon  its  face.  However  mistaken  the  surrogate  may  have 
been  in  his  view  of  the  facts  or  the  law,  I  cannot  assent  to 
the  proposition  that  the  decree  can  be  disregarded  on  that 
account. 

The  decree  being  valid  upon  its  face,  do  the  facts  connected 
with  the  accounting,  as  developed  on  the  trial,  necessarily 
show  that  it  is  invalid  as  against  the  defendant  for  fraud  and 
collusion  f  This  was  the  principal  question  litigated,  and 
presented  to  the  jury,  on  the  trial.  It  is  true  that  it  appeared 
that  the  administrator  assented  to  the  decree  against  himself 
alone,  and  there  are  circumstances  tending  to  establish  a  col- 
lusive and  fraudulent  arrangement  by  which  the  decree  was 
permitted  to  be  made,  with  the  express  design  and  ultimate 
object  of  compelling  the  defendant,  as  one  of  the  sureties  on 
the  bond,  to  pay  the  amount  of  the  alleged  claim  against  him. 
It  also  appears  that  a  considerable  portion  of  the  large  claim 
presented  and  allowed  against  the  administrator  was  not  very 
strongly  contested.  Without  entering  upon  a  discussion  of 
the  evidence  on  this  subject,  it  is  sufficient  to  say  these  cir- 
cumstances were  sought  to  be  contradicted,  and  the  evidence 
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is  at  least  conflictiDg.  It  is  so  upon  the  question  of  intent 
The  alleged  fraud  and  collusion  was  investigated,  and  as  I 
understand  the  rule  of  law  applicable  to  such  cases,  the  find- 
ing of  the  jury  disposes  of  the  matter.  The  verdict  must  be 
clearly  against  the  weight  of  evidence,  to  justify  an  appellate 
tribunal  in  setting  it  aside.  Whatever,  therefore,  may  be 
the  opinion  of  the  court  as  to  the  weight  of  the  testimony 
upon  the  trial,  the  jury,  whose  province  it  was  to  weigh  and 
pass  upon  it,  and  who  saw  and  heard  the  witnesses,  have 
thought  the  preponderance  was  against  the  defendant.  {CuU 
ver  V.  Aven/y  7  Wend,  380.)  Neither  will  a  new  trial  be 
granted  where  the  testimony  is  contradictory,  and  the  char- 
acter and  credit  of  the  witnesses  questioned,  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence.  ( FPtn- 
chell  V.  Latham^  6  Cowen,  682.)  I  do  not  discover  that  this 
case  is  brought  within  that  class  of  cases  which  allows  a  new 
trial  when  it  is  apparent  from  the  whole  transaction  that  the 
verdict  is  entirely  against  evidence.  (3  Ora,  dt  Wat.  on  New 
Trials,  1206,  1207,  1208.)  It  appears  to  me  that  the  case 
is  characterized  by  circumstances  which  rendered  it  peculiarly 
proper  for  the  determination  of  a  jury,  and  there  is  not  such 
a  preponderance  in  the  weight  of  the  evidence  as  would  au- 
thorize a  new  trial  upon  that  ground.  The  main  question 
before  tbe  jury  was  whether  the  decree  was  procured  by  fraud 
and  collusion.  They  have  decided  this  question,  after  hear- 
ing evidence  on  both  sides,  in  favor  of  the  plaintiffs,  and  there 
is  no  rule  of  law  which  allows  the  court  to  interfere  with  or 
disturb  their  verdict  in  such  cases.  (1  Ora.  dk  Wat  on  New 
Trials,  353.     10  John.  101.    3  id.  180.) 

I  think  the  action  was  properly  brought  in  the  name  of 
the  people.  (The  People  v.  Norton,  5  Seld.  176.  The  Feo^ 
pie  V.  Law,  3  Abb.  450.  The  People  v.  Cram,  8  How.  Pr. 
R.  152.)  Nor  do  I  find  any  valid  grounds  for  the  motion 
made  by  the  defendant  to  dismiss  the  plaintiff's  complaint. 

The  defendant's  counsel,  upon  the  cross-examination  of  the 
witness  Calanan,  proved  that  the  witness  had  a  conversatioQ 
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with  Mrs.  Clapp  in  reference  to  her  duty  in  prosecuting  the 
claim  against  Townsend.  The  plaintiff,  on  the  re-direct  ex- 
amination, asked  the  witness  what  Mrs.  Olapp  said  in  reply 
to  the  advice  given  her  to  sue  Townsend  ?  This  was  object- 
ed to  by  the  defendant's  counsel,  and  the  objection  overruled. 
The  evidence  was  clearly  proper,  and  the  plaintiff  had  a  right 
to  show  the  whole  conversation. 

The  defendant's  counsel  offered  to  prove  by  Horace  Wy- 
man,  for  the  purpose  of  rebutting  the  plaintiff's  testimony 
on  that  subject,  that  he,  Wyman,  drew  the  decree  which  was 
entered  by  the  surrogate,  exclusively  from  the  skeleton  draft 
furnished  by  Schenck,  one  of  the  counsel,  and  that  he  insert- 
ed from  that  the  particular  sums  which  appear  in  the  decree. 
Calanan,  one  of  the  plaintiff's  witnesses,  swore  on  his  direct 
examination  that  he  thought  Schenck  drew  a  form  of  a  de- 
cree, and  that  Wyman  had  something  to  do  with  it,  and  he 
drew  some  part  of  it.  It  was  clearly  proper  to  show  all  the 
facts  in  r^ard  to  the  drawing  of  the  decree.  It  was  deemed 
material  to  the  issue  on  trial,  and  I  think  the  defendant  had 
a  right  to  show  that  Wyman  was  merely  acting  under  the 
direction  of  the  persons  engaged  in  transacting  the  business 
.before  the  surrogate,  and  that  the  amounts  were  furnished  by 
them.  I  cannot  therefore  arrive  at  any  other  conclusion  than 
that  this  evidence  was  improperly  excluded  by  the  justice  on 
the  trial. 

The  remaining  offers  of  evidence  made  by  the  defendant  on 
the  trial  deserve  a  careful  consideration.  They  comprised 
testimony  which  seriously  assailed  the  plaintiff's  claim,  and 
the  good  faith  and  fairness  of  the  proceedings  before  the  sur- 
rogate. The  decree  was  mainly  founded  upon  an  alleged  de- 
mand against  Howard,  the  administrator,  for  neglecting  to 
prosecute  the  defendant.  With  a  view  of  characterizing  the 
transaction,  to  rebut  the  proof  given  by  the  plaintiff,  and  for 
the  purpose  of  showing  that  the  claim  against  Townsend  was 
a  false  and  pretended  one,  without  any  foundation  whatso- 
ever, the  defendant  offered  to  prove  that  certain  property 
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which  the  plaintiff  attempted  to  show  and  claimed  was  em- 
braced in  the  division  between  the  estate  and  the  defendant, 
and  was  transferred  to  the  estate  and  constituted  a  portion 
of  the  claim  for  which  the  decree  was  made,  was  not  embraced 
in  the  division,  and  that  none  such  existed,  belonging  to  the 
firm  of  Clapp  &  Townsend,  or  either  of  them.  Evidence  had 
been  introduced  by  the  plaintiff  adverse  to  this  proposition. 
The  defendant  also  offered  to  prove  that  the  transfer  of  the 
accounts  from  Albany  to  New  York  preceded  the  proposition 
for  a  division  ;  that  they  belonged  to  the  New  York  house, 
and  were  taken  to  New  York  to  be  applied  to  meet  the  ma- 
turing paper  of  the  firm  of  Clapp  &  Townsend,  and  that  Mrs. 
Clapp  and  Mr.  Howard  knew  these  facts  at  and  before  the 
time  of  the  transfer.  It  was  these  accounts  which  consti- 
tuted a  large  portion  of  the  claim  for  which  the  surrogate 
made  a  decree  against  Howard  upon  the  ground  that  they 
had  been  fraudulently  transferred  by  the  defendant,  and  that 
the  administrator  had  neglected  to  prosecute  Townsend  for 
the  same.  The  defendant  also  offered  to  prove  that  all  the 
accounts  transferred  in  the  contract  of  division  were  for  goods 
sold  on  commission,  and  that  this  was  known  to  the  admin- 
istrator and  administratrix  at  and  before  the  time  when  the 
division  was  made ;  that  the  books  containing  the  accounts 
were  examined  by  Mrs.  Clapp  and  Mr.  Howard  before  exe- 
cuting the  contract  of  division,  and  that  the  accounts  as  there 
isntered  purported  upon  their  face  to  be  not  absolute  sales, 
but  charges  to  commission  agents  for  goods  to  be  sold  on 
commission ;  that  the  books  were  in  the  possession  of  the 
administratrix  at  the  time  of  the  accounting,  and  were  not 
produced  before  the  surrogate.  These  offers  were  made  col- 
lectively and  severally  as  evidence  upon  the  question  of  good 
faith  of  the  proceedings  in  obtaining  the  decree,  and  to  rebut 
the  proof  given  by  the  plaintiff  tending  to  establish  that  they 
were  substantial  claims  against  Townsend  in  favor  of  the  es- 
tate, and  that  the  parties  to  the  accounting  were  acting  in 
good  faith.    This  evidence  was  objected  to  on  the  grounds, 
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let  That  it  was  camnlative  and  not  rebatting.  2d.  Tbat  it 
involved  an  inqniiy  into  the  merits  of  the  original  dainuL 
The  evidence  was  rejected  by  the  justice  partly  on  both 
grounds. 

First.  Was  the  evidence  cumulative  and  not  rebutting? 
The  defense  to  the  plaintiff's  action  was  principally  upon 
the  ground  that  the  decree  of  the  surr<^te  had  been  procured 
by  firaud  and  collusion,  by  a  conspiracy  and  combination  to 
reach  the  defendant  as  one  of  the  sureties  on  the  bond.  The 
defendant,  for  the  purpose  of  establishing  the  allegation  of 
fraud,  introduced  the  evidence  of  Howard  taken  by  virtue  of 
a  commission  issued  in  the  cause,  in  which  he  swears,  sub- 
stantially, that  the  decree  of  the  surrogate  was  entered  and 
made  by  the  consent  of  the  parties,  for  the  purpose  of  reach* 
ing  the  defendant  as  surety  on  the  bond,  under  an  arrange- 
ment that  it  was  not  to  be  enforced  against  him,  Howard. 
The  testimony  of  Edward  T.  Schenck,  who  was  also  sworn 
as  a  witness  for  the  defendant,  was  mainly  to  the  same  point 
He  however  testified  as  to  the*  items  which  composed  the 
amount  charged  against  Howard  as  administrator,  which  it 
was  alleged  was  lost  to  the  estate  by  reason  of  Howard's  neg- 
lect to  prosecute  the  defendant,  and  generally  as  to  the  pro- 
ceedings ^before  the  surrogate.  The  defendant  then  rested. 
The  plaintiff  called  James  Calanan,  jun.,  and  several  other 
witnesses,  to  contradict  the  defendant's  evidence.  A  consid- 
erable portion,  however,  of  the  plaintiff's  evidence  was  for 
the  purpose  of  showing  that  the  demands  against  Townsend, 
for  which  Howard  had  been  charged,  in  the  decree,  by  reason 
of  his  neglect  to  prosecute,  were  substantial  claims,  in  favor 
of  the  estate,  and  that  the  parties  acted  in  good  faith  upon 
the  accounting.  The  surrogate's  minutes  of  the  evidence 
Were  also  introduced,  containing  the  testimony  of  Howard 
and  Mrs.  Clapp.  It  appeared  that  Howard,  when  he  was 
first  examined,  only  testified  generally  as  to  the  alleged  de- 
mands against  Townsend,  and  that  Mrs.  Clapp's  evidence  was 
the  same  in  substance  as  Howard's.     Upon  being  recalled, 
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Bome  time  afterwards^  Howard  gave  additional  evidence  as  to 
the  particulars  of  these  claims.  Mrs.  Clapp  was  also  sworn 
as  a  witness  for  the  plaintiff  upon  the  trial,  after  the  defend- 
ant had  rested.  I  think  that  the  whole  case  in  reference  to 
the  nature,  items  and  substantial  character  of  the  all^d  de- 
mands against  Townsend,  and  the  good  faith  of  those  who 
were  engaged  in  the  proceedings  before  the  surrogate,  had 
not  been  fairly  and  fully  presented  on  the  trial,  prior  to  this 
period.  It  was  only  then  that  Mrs.  Clapp  and  the  witnesses 
adduced  by  the  plaintiff  on  this  subject,  and  the  statements 
made  by  them,  were  in  a  position  to  be  attacked.  To  rebut 
this  evidence  ;  to  contradict  these  witnesses ;  to  show  that  the 
^alleged  claims  were  not  substantial ;  to  prove  bad  faith  on 
the  part  of  Howard,  Mrs.  Clapp  and  those  associated  with 
them,  in  reference  to  the  facts  proved,  and  to  establish  a 
knowledge  of  facts  by  the  representatives  of  the  estate  which 
would  be  inconsistent  with  the  fairness  and  honesty  of  the 
claims  charged  upon  Howard,  the  defendant  made  these  of- 
fers of  evidence.  In  view  of  all  the  facts,  and  the  surround- 
ing circumstances,  I  think  that  this  was  the  first  time  when 
the  defendant  had  a  right  to  assail  Mrs.  Clapp  and  the  other 
witnesses  introduced  by  the  plaintiff,  and  that  the  testimony 
was  proper  as  rebutting  evidence  to  that  which  had  been 
mainly  presented  to  show  that  the  claims  against  the  defend- 
ant, allowed  in  the  decree,  were  substantial,  honest  and  bona 
fide  demands,  and  that  it  should  have  been  admitted.  It 
was  not  rejected  as  wholly  cumulative,  but  partly  on  the 
ground  that  it  involved  an  inquiry  into  the  merits  of  the  orig- 
inal claims  against  Townsend. 

Second,  Was  the  evidence  properly  excluded  because  it  in- 
volved the  merits  of  the  original  claim  and  not  the  immediate 
question  of  fraud  and  collusion  in  the  proceedings  ?  The 
defense  was  of  a  character  which  admitted  of  a  wide  and 
extended  field  of  inquiry — the  largest  latitude  of  evidence. 
Fraud  at  all  times  opens  a  door  for  the  most  rigid  scrutiny, 
the  most  searching  investigation.    Although,  ordinarily,  an 
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inquiry  in  reference  to  the  subject  matter  of  an  accounting 
before  a  surrogate's  court  would  not  be  competent  io  a  col* 
lateral  proceeding,  yet  in  a  case  where  the  defendant  was 
seeking  to  invalidate  a  decree  there  made,  by  proof  that  it 
was  procured  by  fraud,  collusion  and  conspiracy,  and  where 
similar  evidence  had  already,  as  I  think  very  properly,  been 
introduced ;  the  most  liberal  rule  should  have  been  allowed, 
and  any  testimony  which  might  tend  to  throw  light  upon  the 
question  of  interest  and  the  good  faith  of  the  parties  should 
have  been  admitted.  (Hendrickson  v.  The  People^  10  N.  T. 
Rep.  13.  Suell  v.  True,  33  Maine  Rep.  367.  1  Oreerdf. 
Ev,  §  57.)  The  defendant  proposed  by  his  offers  to  strike  at 
the  very  foundation  of  the  subject  matter  in  controversy,  and. 
to  prove  facts  which  established  bad  faith  on  the  part  of  the 
administrator  and  administratrix ;  to  show  in  fact  that  they 
had  knowledge  of  transactions  at  the  time  which  were  utterly 
irreconcilable  with  the  justice,  honesty  and  integrity  of  the 
proceedings  in  obtaining  the  decree.  If  certain  property  at 
Albany  was  not  embraced  in  the  division,  as  was  claimed, 
and  none  such  existed,  belonging  to  the  firm ;  if  certain  ac- 
counts were  transferred  to  Townsend  before  the  division,  and 
the  facts  in  regard  to  them  were  at  the  time  known  to  Mrs. 
Clapp  and  Howard ;  if  they  knew  that  the  accounts  trans- 
ferred in  the  contract  of  division  were  all  accounts  on  com- 
mission, at  the  time  the  contract  was  made ;  if  they  had 
examined  the  books  before  executing  the  contract  of  division, 
and  knew  that  the  accounts  there  entered  were  charges  for 
goods  sold  on  commission,  and  did  not  produce  them  before 
the  surrogate,  then  a  large  portion  of  the  amount  for  which 
Howard  was  charged,  in  the  decree  of  the  surrogate,  had  no 
soldid  basis  to  rest  upon.  The  testimony  was  certainly  ma- 
terial and  important  to  the  issue  made  upon  the  trial  At 
least  it  would  tend  to  establish  a  want  of  good  faith  and  the 
fraud  and  collusion  alleged.  If  such  would  be  the  effect  of 
the  evidence,  it  is  no  answer  to  say  that  it  involved  the  mer- 
its of  the  original  claims.    The  merits  had  already  been  in- 
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vestigated  to  some  ex  ten  t,  and  from  the  necessity  of  the  case 
and  the  nature  of  the  defense  the  inquiry  was  unavoidable. 
I  think,  therefore,  that  the  justice  erred  in  excluding  the  ev- 
idence. I  discover  no  error  in  the  charge  made  by  the  jus- 
tice to  the  jury,  nor  in  the  decisions  made  upon  the  requests 
of  the  defendant's  counsel  to  charge  the  jury ;  but,  for  the 
reasons  already  given,  a  new  trial  should  be  granted,  with 
costs  to  abide  the  event. 

[Albart  Gxhbbal  Tbbm,  March  8,  1862.    Bogeboam,  FaUmr  and  MtOir, 
Jiutices.] 


The  Richmondville  Union  Seminary  and  Female  Col- 
legiate Institute  vs.  Brownell. 

Tba  tnutces  of  a  literary  iDsUtation  being  engaged  in  erecting  a  bnilding,  the 
defendant  requested  them  to  complete  the  same,  and  for  the  purpose  of  en- 
abling them  to  do  so,  he  subscribed  a  paper,  by  which  he  agreed  to  pay  to 
the  institution  $200,  in  consideration  of  which  he  was  to  receive  eight 
shares  of  the  capital  stock  of  the  institution.  Upon  the  ftith  of  this  prom- 
ise expenditures  were  Incurred,  and  the  building  completed,  to  the  defeod- 
ant's  knowledge,  and  with  his  consent  and  approval.  ffM,  on  demurrer, 
that  the  agreement  was  upon  a  sufficient  consideration,  and  that  an  action 
would  lie,  thereon. 

THE  complaint  in  this  action  avers,  that  previous  to  and 
on  the  first  day  of  August,  1853,  a  building  was  being 
erected  in  Richmondville,  Schoharie  county,  under  and  by 
the  direction  of  the  trustees  of  the  plaintiff;  that  the  defend- 
ant and  numerous  other  persons  were  desirous  that  said  build- 
ing should  be  completed,  and  in  pursuance  of  said  object  and 
for  the  purpose  of  completing  said  building,  the  defendant  and 
various  other  persons  mutually  agreed,  to  and  with  each  other, 
by  a  subscription  signed  by  them,  on  or  about  the  1st  day  of 
August,  1853,  to  pay  to  the  trustees  of  said  plaintiff,  or  to 
their  successors  in  office,  the  sums  affixed  to  their  names,  at 
such  times  and  in  such  installments  as  the  trustees  should 


536  CASES  rs  the  supreme  cx)ubt. 

The  Ricfamcfiidnile  Unioo  Semumry,  Ac  r.  Brtnmeil. 

require.  That  the  said  defeDdaDt^  for  the  purpose  of  cairying 
oat  the  common  object  of  erecting  said  building,  did  on  or 
about  the  Ist  day  of  Angnsty  1853,  Bobflcribe  and  mntoaUy 
promise  and  agree,  as  aforesaid,  to  pay  the  sum  of  $200  to 
the  trustees,  &c.  as  aforesaid ;  that  being  the  sum  subscribed 
by  him  on  or  about  the  1st  day  of  August,  1853,  as  afore- 
said, and  being  for  eight  shares  of  the  capital  stock  of  the 
Bichmondville  Union  Seminary  and  Female  Collegiate  Insti- 
tuta  Thai  upon  the  faith  of  said  subscription,  promise  and 
agreement  made  by  the  defendant  as  aforesaid,  the  plaintiff, 
by  its  trustees,  officers  and  agents,  has  paid,  laid  out  and  ex- 
pended large  sums  of  money  in  the  erection  and  completion 
of  said  building,  and  that  upon  the  faith  thereof  work  has 
been  performed  and  liabilities  assumed  and  incurred  by  said 
plaintiff;  and  that  said  building,  upon  the  faith  thereof,  has 
been  completed  by  said  plaintiff.  The  complaint  then  al- 
kies that  all.  of  said  outlay,  expeuses,  liabilities  and  engage- 
ments have  been  incurred  by  said  plaintiff,  and  all  the  work 
done  has  been  done  to  the  defendant's  knowledge,  and  by  his 
consent  and  approval  That  the  amount  of  subscription  was 
due  before  the  commencement  of  this  suit.  That  the  de- 
fendant, although  often  requested  by  the  said  trustees  to  pay 
said  sum  of  two  hundred  dollars  and  interest,  has  not  paid 
the  same,  or  any  part  thereof,  and  is  justly  indebted  to  the 
plaintiff  therefor ;  wherefore  the  plaintiff  demands  judgment 
for  the  sum  of  two  hundred  dollars  and  interest  and  costs. 
The  defendant  interposed  a  general  demurrer  to  the  com- 
plaint. The  case  was  heard  at  the  Schoharie  circuit,  in  May, 
1859^  before  Justice  Wbight,  and  the  demurrer  overruled, 
with  the  usual  leave  to  amend.  The  defendant  appealed  to 
the  general  term. 

A.  O.  Paige,  for  the  appellant 

L.  TremoMj  for  the  respondent 
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By  the  Court,  Milleb,  J.  I  do  not  think  that  the  com- 
plaint demurred  to  can  be  considered  as  presenting  one  of 
that  class  of  cases  within  the  principle  which  holds  that  a 
voluntary  donation  for  the  endowment  of  a  literary  institu- 
tion is  void  for  want  of  consideration.  In  the  case  of  The 
Trustees  of  Hamilton  College  v.  Stewart,  (1  Comst.  681,) 
in  which  it  was  held  that  there  was  no  consideration*  for  the 
subscription,  and  that  no  action  would  lie,  there  was  no  en- 
gagement on  the  part  of  the  plaintiff,  or  of  any  other  person, 
to  do  or  forbear  to  do  any  thing  as  a  consideration  for  the 
promise  of  the  defendant,  and  no  request  by  any  of  the 
subscribers  that  the  plaintiff  should  do  any  thing.  It  was 
conceded  by  Justice  Gardiner,  who  delivered  the  opinion  of 
the  court,  that  if  the  agreement  had  furnished  evidence  of  a 
request  to  the  plaintiff,  by  the  defendant,  to  perform  certain 
services,  in  consideration  of  which  he  promised  to  pay  them 
the  sum  subscribed  by  him,  the  right  of  the  plaintiff  to  the 
subscription  money  would  have  been  unquestionable.  In 
Limerick  Academy  v.  Davis,  (11  Mass.  Rep.  113,)  the  ac- 
tion was  upon  a  subscription  very  similar  to  the  one  in 
1  Comst.  581,  and  the  court  held  '^  that  it  was  a  promise  to 
give,  connected  with  a  similar  promise  of  others  to  give,  for 
that  same  purpose ;  at  most  it  was  a  donation,  to  come  into 
operation  at  the  will  of  the  subscriber."  In  Bridgewater 
Academy  v.  Oilbert,  (2  Pick.  578,)  it  was  a  mere  naked  sub- 
scription to  a  fund  for  rebuilding  an  academy,  and  the  court 
held  that  the  subscription  paper  alone  would  not  sastain  the 
action.  In  neither  of  the  last  two  cases  was  there  any  evi- 
dence to  show  a  request,  or  that  the  defendants  had  knowl- 
edge that  the  trustees  were  incurring  the  expenses,  upon  the 
faith  of  the  subscription,  or  that  the  defendants  sanctioned 
their  acts  or  induced  them  to  incur  the  expenses.  Neither 
of  the  cases  cited  are  similar  to  the  one  now  under  consider- 
ation. Here  there  is  an  averment  of  a  consideration.  The 
case  may  be  properly  stated  thus :  The  defendant  and  others 
were  desirous  of  completing  the  building,  and  requested  the 
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plaintiff  to  complete  the  same ;  and  for  the  purpose  of  en* 
abling  the  plaintiff  to  do  so,  the  defendant  subscribed  and 
agreed  to  pay  the  plaintiff  the  sum  of  two  hundred  dollars, 
in  consideration  of  which  he  was  to  receive  from  the  plaintiff 
eight  shares  of  the  capital  stock  of  the  Bichmondville  Union 
Seminary  and  Female  Collegiate  Institute.  The  expendi- 
ture was  incurred,  and  the  work  done,  to  the  defendant's 
knowledge,  and  by  his  consent  and  approval  The  defendant 
was  in  fact  a  subscriber  for  eight  shares  of  the  capital  stock 
of  the  company,  which  gave  him  rights  and  privil^es  as  a 
share  holder,  and  which  shares  the  corporation  were  bound 
to  issue  for  the  amount  of  his  subscription.  This  was  a 
sufficient  consideration  to  sustain  the  agreement  It  appears 
to  me  that  the  allegations  in  the  complaint  show  a  promise 
on  the  part  of  the  plaintiff  to  complete  the  building. 

The  object  and  design  of  the  subscription  was  for  this  pur- 
pose ;  and  it  is  averred  that  in  pursuance  of  said  object  the 
defendant  subscribed  and  agreed  to  pay  the  sum  of  two  hun- 
dred dollars,  for  which  he  was  to  receive  eight  shares  of  the 
stock.  The  subsmption  was  accepted  and  received  with  at 
least  an  implied  promise  that  the  object  should  be  carried 
out.  There  are,  however,  cases  which  hold  that  the  consid- 
eration for  a  promise  may  consist  in  the  inconvenience,  dis- 
advantage or  harm  incurred  by  the  promisee.  Where  some 
detriment  or  injury  has  arisen  by  reason  of  the  express  or 
implied  promise  of  the  defendant,  it  is  a  sufficient  considera- 
tion to  sustain  the  promise  of  the  latter.  Gratuitous  prom- 
ises may  be  enforced,  where  they  have  operated  to  induce 
engagements  or  liabilities,  within  the  knowledge  of  the  prom- 
issor.  Incurring  expenses,  and  assuming  liabilities  in  conse- 
quence of  the  promise,  is  regarded  as  a  sufficient  consideration. 
(See  Barnes  v.  Periney  9  Barb.  211,  212,  and  authorities 
there  citedJ)  The  complaint  in  this  case  was  that  the  plaintiff, 
upon  the  faith  of  the  subscription,  promise  and  agreement  of 
the  defendant,  expended  money  and  incurred  liabilities,  and 
that  this  was  done  with  the  knowledge,  consent  and  approval 
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of  the  defendant.  This  expenditure  was  a  detriment  to 
the  plaintiff,  which  would  constitute  a  sufficient  considera- 
tion. I  am  inclined  to  think  that  the  subscription  paper,  as 
jset  forth  in  the  complaint,  shows  a  request.  The  building 
was  to  be  erected.  The  defendant  desired  it  completed,  and 
agreed  to  pay  a  certain  sum  towards  it.  This  involved  a 
request  to  proceed  with  its  erection.  The  averment  of  the 
defendant's  consent  and  approval  (which  I  think  is  intended 
to  be  before  and  at  the  time  the  work  was  done,  and  not 
afterwards,)  is  also  sufficient  to  show  at  least  an  implied  re- 
quest to  the  plaintiff.  The  other  objections  taken  to  the 
complaint  cannot  be  sustained ;  and  upon  the  whole  I  am 
of  the  opinion  that  this  complaint  can  be  upheld,  within 
the  principle  laid  down  in  Barnes  v.  Periney  (9  Barb,  203 ; 
15  id.  247;  2  Kern.  18.)  See  also  The  First  Religious 
Society  in  Whitestown  v.  Stone,  (7  John.  112 ;)  McAuley 
V.  Billinger^  (20  id.  89 ;)  Hamilton  and  Deansville  Plank 
Road  Co.  V.  Ricey  (7  Barb.  157.) 

In  accordance  with  this  view  of  the  case,  the  same  ques- 
tions have  been  substantially  raised  and  decided  by  the  gen- 
eral  term  of  this  district  in  the  case  of  The  same  plaintiff  v. 
John  McDonald y  jr. 

The  judgment  of  the  special  term  must  be  affirmed  with 
costs,  with  leave  to  the  defendant  to  amend  upon  the  usual 
terms. 

[Albavt  Gbhbbal  Tbbm,  March  8, 1862.  JSoffeboom,  Peckham  and  JtfiZZfr, 
Jnstioet.] 
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Jahks  Fobsyth,  appeUantj  vs.  Maby  S.  Bubb,  adm'x  &c.f 

respondent 

Creditors  of  a  decedent's  estate  have  a  right  to  require  the  executor  or  ad- 
ministrator to  file  an  inrentory  of  the  estate ;  and  an  application  to  the 
surrogate,  for  an  order  for  that  purpose,  is  rarely,  if  erer,  reAised,  if  made 
within  a  reasonable  time. 

It  is  no  answer  to  an  application  for  an  order  compelling  the  filing  of  an  in- 
ventory, that  the  executor  has  assets  to  a  large  amount  orcr  and  above  all 
debts  against  the  estate,  and  offers  to  deposit  security  sulBcient  to  pay  any 
debt  which  may  be  recovered  against  him  or  the  estate ;  or  that  it  would  be 
troublesome  and  expensive  to  make  an  inventory ;  or  to  allege  that  the 
creditor,  in  asking  for  an  inventory,  is  actuated  by  curiosity,  and  a  design 
to  abuse  the  process  of  the  court. 

CHABLES  BURB  died  at  Saratoga  Springs,  in  the  month 
of  August,  1860,  intestate.  On  the  23d  of  August,  1860, 
letters  of  administration  were  issued  to  Mary  S.  Burr,  his 
widow,  by  the  surrogate  of  Saratoga  county.  She  accepted 
and  qualified.  The  appellant  had  an  account  and  claim 
against  the  estate,  which  the  respondent  had  knowledge  of 
when  she  became  administratrix,  as  she  soon  after  sent  her 
agent  to  get  it  On  the  14th  of  August,  1861,  about  a  year 
afterwards,  the  appellant  presented  his  claim  as  a  creditor, 
duly  verified,  to  the  administratrix,  the  respondent,  who  re- 
jected it  entirely.  No  inventory  of  the  estate  has  ever  been 
returned  or  filed  by  the  administratrix.  On  the  24th  of  Au- 
gust, 1861,  the  time  for  returning  an  inventory  having  expired, 
and  no  further  time  having  been  obtained,  the  appellant  pre- 
sented his  petition  to  the  surrogate,  for  an  inventory  to  be 
returned  and  filed.  And  the  surrogate  issued  a  summons  re- 
quiring the  administratrix,  the  respondent,  to  return  an  in- 
ventory of  the  estate  according  to  law,  or  show  cause  before 
him  on  the  7th  of  September,  1861,  why  an  attachment 
should  not  issue  against  her.  On  the  7th  of  September  the 
parties  appeared  before  the  surrogate,  and  the  matter  was  ad- 
journed to  the  28th  of  September,  on  which  adjourned  day 
the  appellant  appeared  but  the  respondent  did  not  appear, 
and  an  attachment  was  issued  against  the  respondent  and 
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placed  in  the  hands  of  the  sheriff  of  Saratoga  county.  On 
the  7th  day  of  November,  1861,  -while  the  attachment  was 
yet  in  the  hands  of  the  sheriff,  the  respondent  appeared  ex 
parte  before  the  surrogate  with  affidavits,  and  obtained  an 
order  staying  all  proceedings  on  the  attachment  till  the  25th 
of  November,  and  that  on  that  day  the  appellant  show  cause 
why  the  attachment  should  not  be  set  aside,  and  enjoining 
and  restraining  the  sheriff  from  executing  the  attachment. 
On  the  said  25th  of  November  the  parties  appeared,  and  the 
surrogate  set  aside  and  vacated  the  attachment,  on  the  ground 
of  an  irregular  adjournment  made  by  him,  and  further  ordered 
that  the  hearing  on  the  original  order  to  show  cause  why  an 
inventory  should  not  be  filed,  be  fixed  for  the  30th  of  Decem- 
ber, 1861,  upon  affidavits  then  to  be  presented. ,  On  the  30th 
of  December  the  parties  appeared  and  were  heard,  and  the 
matter  was  submitted  to  the  surrogate,  who,  on  the  14th  of 
January,  1862,  made  and  entered  an  order  dismissing  the  pe- 
tition for  an  inventory.  On  the  final  hearing,  December  30, 
1861,  the  respondent  set  forth  in  her  affidavits  as  reasons 
why  she  should  not  file  an  inventory,  that  she  was  advised 
by  counsel,  when  she  was  appointed  administratrix,  that 
there  was  no  necessity  of  fiiling  an  inventory,  there  being  no 
creditors  to  her  kmowledge  or  belief,  nor  any  other  person  be- 
sides herself  liaving  any  interest  in  the  personal  estate  of 
the  deceased ;  that  she  had  assets  to  an  amount  exceeding 
$50,000  over  and  above  all  debts  against  the  estate,  and  she 
offered  to  deposit  security  sufficient  to  pay  any  debt  which 
might  be  recovered  against  her,  or  the  said  estate  ;  that  an 
inventory  would  be  troublesome  and  expensive  to  make ;  that 
the  appellant  was  actuated  by  curiosity,  and  a  design  to  abuse 
the  process  of  the  court  in  asking  for  an  inventory.  All  of 
which  averments  were  denied  in  the  affidavit  of  the  appellant, 
and  he  insisted  upon  having  the  inventory  filed,  as  his  right, 
as  a  creditor  of  the  estate,  and  as  her  bounden  duty  as  the 
trustee  and  administratrix  of  the  same.  An  appeal  was  taken 
from  the  surrogate's  decision  to  the  general  term. 
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J,  Forsyth^  appellant,  in  person. 

J,  W,  OranCf  for  the  respondent. 

By  the  Courts  Milli&b,  J.  The  statute  requires  that  ex- 
ecutors and  administrators,  within  a  reasonable  time  after 
qualifying  and  after  giving  the  proper  notice,  shall  make  an 
inventory  of  the  property  of  the  deceased.  (2  R.  8.  82,  §  2.) 
Upon  the  inventory  being  completed  a  copy  of  it  must  be  re- 
turned to  the  surrogate,  within  three  months  after  the  date 
of  the  letters  issued  by  him.  (Id.  84,  §  15.)  The  inventory 
must  be  verified  by  the  oath  of  the  executor  or  administrator. 
{Id.  84,  85,  §  16.)  If  the  executor  or  administrator  neglect 
or  refuse  to  return  such  inventory  within  the  time  required 
by  law,  the  surrogate  is  authorized  to  issue  a  summons  re- 
quiring the  executor  or  administrator  to  appear  before  him 
and  return  an  inventory  according  to  law,  or  show  cause  why 
an  attachment  should  not  be  issued  against  him.  {Id,  85, 
§  17.)  If  after  the  personal  service  of  such  summons  such 
executor  or  administrator  shall  not  by  the  day  appointed  re- 
turn such  inventory  on  oath,  or  obtain  further  time  to  do  so, 
the  surrogate  shall  issue  an  attachment  against  him,  and 
commit  the  executor  or  administrator  to  the  common  jail  of 
the  county,  there  to  remain  until  he  shall  return  such  inven- 
tory. {Id.  §  18.)  Any  person  interested  in  the  personal 
property  of  the  deceased  may  compel  the  executor  or  admin- 
istrator to  return  an  inventory.  {Dayton's  Surrogatey  Sd 
ed.  281,  282..  Thomson  v.  Thomson,  1  Brad.  24,  27,  28.) 
The  executor  or  administrator  may  appear  on'  the  return  day 
and  show  cause  against  the  order,  and  contest  the  petitioner's 
allegation  of  interest,  and  if  he  show  that  the  petitioner  has 
no  interest,  or  that  the  demand  of  an  inventory  be  vexatious, 
the  petition  will  be  dismissed.  {Dayton's  Surrogate^  281, 2.) 
But  when  the  executor  or  administrator  contests  the  claim, 
the  surrogate,  if  the  petition  be  properly  verified,  will  require 
the  inventory  and  account  without  trying  the  issues  between 
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the  parties.  (1  Brad.  27,  28.  WUliams  on  Ex'ra,  837.) 
I  do  not  think  that  there  was  in  this  case  sufficient  cause 
shown  for  the  neglect  of  the  administratrix.  Although  the 
claim  was  disputed,  yet  there  was  not  evidence  to  prove  it 
was  entirely  invalid,  and  that  the  demand  was  vexatious. 
The  cases  cited  by  the  respondent  do  not  sustain  the  doctrine 
contended  for.  In  Boon's  caae^  (Sir  T.  Baym.  470,)  the 
plaintiff  had  paid  two  installments  of  the  legacy  and  tendered 
the  third  ;  thus  rendering  the  application  entirely  unneces- 
sary and  vexatious.  In  Leighton  v.  Leighton  (2  Oas.  Temp, 
jLee,  356)  the  decision  was  put  upon  the  ground  that  there 
were  no  effects  to  inventory,  and  it  would  be  a  useless  expense. 
In  Fleet  v.  Holmes  (Id.  101)  the  legacy  was  one  thousand 
pounds,  and  the  executrix  had  tendered  one  thousand  pounds 
principal  and  sixty  pounds  for  interest.  Sir  George  Lee,  in 
delivering  the  opinion  of  the  court,  says  :  ^^  I  refused  to  de* 
cree  an  inventory  because  I  thought  it  useless,  because  the 
executrix  would  certainly  be  bound  by  her  confession  of  as- 
sets and  of  having  made  interest,  in  her  answer  to  the  libel 
for  this  legacy,  and  therefore  Fleet  was  already  sufficiently 
founded  to  have  the  judgment  of  the  court  whether  she  ought 
to  pay  interest  or  not."  The  executrix  was  here  ready  and 
willing  to  pay,  and  had  tendered  all  but  some  interest,  and 
there  was  no  question  as  to  responsibility  raised.  It  will  be 
seen  that  neither  of  the  cases  was  like  the  one  now  consid- 
ered. In  two  of  them  the  executrix  had  tendered  and  was 
ready  to  pay.  In  one,  there  were  no  assets.  In  neither  was 
the  principal  debt  disputed.  It  was  no  answer  to  the  appli- 
cation that  the  administratrix  offered  to  deposit  the  money. 
She  did  not  actually  deposit  it,  and  I  do  not  understand  that 
the  applicant  was  bound  to  enter  into  negotiations  with  her 
for  that  purpose.  The  averment  of  ability  to  pay  is  not  a 
sufficient  answer  to  the  application.  And  in  the  cases  cited 
it  appeared  that  there  was  not  only  ability  but  willingness  to 
pay.  I  think  no  sufficient  cause  was  shown  for  neglect  to 
file  the  inventory.    The  applicant,  as  a  creditor,  had  a  right 
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to  require  it.  As  a  general  role,  if  a  creditor  swears  posi- 
tively to  a  debt  due  to  him  from  the  decedent,  he  will  be  en* 
titled  to  an  order  for  an  inventory  and  an  account  of  the 
estate.  And  the  snrrogate  will  not  proceed  to  try  the  valid- 
ity of  the  debt,  or  to  inqoire  as  to  the  amount  thereof  upon 
a  mere  application  for  an  inventory.  (Smith  v.  Pryctj  1 
Lee' 8  Ecc.  Rep.  525.)  The  all^ation  that  the  application 
is  vexatious  and  to  gratify  the  curiosity  of  the  petitioner  is 
denied,  and  cannot  be  available  when  there  is  a  claim  made 
in  good  &ith,  even  though  the  demand  is  disputed.  An  ap- 
plication to  compel  an  executor  or  administrator  to  file  an 
inventory,  by  a  party  in  -interest,  is  rarely  if  ever  refused,  if 
made  within  a  reasonable  time.  And  in  this  case  I  see  no 
good  reason  for  the  decision  of  the  surrogate.  The  party  in- 
terested had  a  right  by  statute  to  know  the  condition  of  the 
decedent's  property,  and  the  surrogate  erred  in  refusing  to 
order  the  inventory  to  be  filed* 

The  order  should  be  reversed,  with  costs  to  be  paid  by  the 
estate. 

[Albavt  QsvimAL  Tun,  VLmj  6,  1862.    HogAocm,  Pkkham  and  JftZZ^r, 
Jnsticea.] 


WiLLiAH  H.  Van  Eleeck  vs.  Philip  Le  Rot  and 
William  H.  Deyo. 

To  Jufltify  a  yeodor  in  treating  a  sale  of  personal  property  as  void,  and  in  r»> 
taking  the  property,  on  the  ground  of  false  and  fraudulent  representations, 
such  representations  must  be  made  to  Atm,  or  made  for  the  purpose  of 
being  communicated  to  him,  and  with  the  design  of  influencing  ki$  conducL 

False  statements  made  to  a  stranger,  without  any  intent  to  influence  the  con- 
duct of  the  plaintiff,  cannot  be  made  the  pretext  for  aroiding  a  sale  made 
by  the  plaintiff  himself.    Pbckhah,  J.  dissented. 

THIS  action  was  brought  to  recover  certain  goods  on  the 
alleged  ground  that  they  had  been  purchased  by  William 
F.  Le  Boy^  under  fraudulent  representations  as  to  his  ciT^* 
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cumstances  and  responsibility.  A  few  weeks  after  the  pnr^ 
chase,  Le  Boy  made  an  assignment  for  the  benefit  of  creditora, 
to  the  defendants.  The  property,  which  consisted  of  gro- 
ceries,  &c.,  was  replevied  oat  of  the  possession  of  the  de» 
fendants,  shortly  after  the  assignment.  The  action  was 
commenced  without  any  demand  upon  the  defendants  or 
Wm.  F.  Le  Boy  for  the  goods,  or  any  notice  that  the  plain- 
tiff had  elected  to  rescind  the  contract  of  sale,  under  which 
he  had  parted  with  the  possession  of  the  property.  This  ob^ 
jection  was  duly  taken  on  the  trial,  but  was  not  important 
to  be  considered,  as  the  defendants  succeeded  on  the  trial 
It  appeared  on  the  trial  that  William  F.  Le  Boy  had  for 
some  time  been  dealing  with  the  plaintiff,  and  purchasing  on 
credit.  That  on  the  5th  of  December,  1860,  he  purchased 
the  goods  in  question.  That  at  the 'time  of  the  purchase, 
Le  Boy  remarked  to  the  plaintiff  that  he  was  responsible  for 
all  the  goods  he  would  buy — was  good  enough  for  it.  The 
plaintiff  did  not  at  this  time,  or  ever  previously,  inquire  of 
him  about  his  circumstances.  He  says  he  made  inquiries  of 
others  about  him ;  among  them  was  Mr.  Kenworthy,  before 
he  sold  him  the  goods.  Le  Boy  had  been  inquired  of  by 
Kenworthy  with  reference  to  a  bill  he  (Kenworthy)  was 
about  to  sell  him,  and  Be  Boy  informed  him  that  he  was 
worth  $2000  or  $3000,  and  was  perfectly  good.  Tho  jury 
found  a  verdict  for  the  defendants.  The  only  exception  taken 
by  the  plaintiff  was  to  the  charge  of  the  court  respecting  the 
representation  to  Kenworthy.  An  order  was  made  that  the 
case  be  heard  in  the  first  instance  at  the  general  term. 

M.  Schoonmaker,  for  the  plaintiff. 

K  Cooke^  for  the  defendants. 

HooEBooH,  J.  This  case  comes  here  on  exceptions  ordered 
to  be  heard  in  the  first  instance  at  the  general  term.  There 
was  no  motion  made  for  a  new  trial  on  a  case,  or  on  the  min* 
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ntes  of  the  judge,  and  no  order  made  in  relation  thereto.  The 
case  is  not  open,  therefore,  to  the  argoment  so  often  pressed 
in  similar  cases,  that  the  verdict  is  against  the  weight  of  evi- 
dence. (Code,  §§  264,  265.  Fry  v.  Bennett^  16  How.  Pr. 
B.  385.    Morange  v.  Morris,  20  id  257,  263,  264) 

The  only  exception  made  by  the  plaintiff,  in  the  case,  is  a 
single  one  to  the  charge  of  the  judge.  The  judge  charged  as 
follows :  1.  That  the  action  was  brought  to  test  the  title  to 
the  property  replevied.  2.  That  if  the  goods  were  purchased 
and  procured  by  Le  Boy  of  the  plaintiff  upon  knowingly 
false  and  fraudulent  representations,  no  title  passed,  and  the 
plaintiff  was  entitled  to  recover.  No  exception  was  taken  to 
either  of  these  propositions,  and  they  are  plainly  unobjection- 
able. 3.  That  if  the  plaintiff  made  or  was  influenced  to 
make  the  sale  to  Le  Boy  upon  the  strength  of  the  represent- 
ations made  by  Le  ftoy  to  Kenworthy,  the  sale  was  not  for 
that  reason  fraudulent,  unless  the  jury  further  believed  that 
such  representations  to  Kenworthy  were  made  by  Le  Boy 
with  the  intent  to  be  communicated  to  the  plaintiff,  and  to 
influence  him  to  give  Le  Boy  credit  To  this  the  plaintiff 
excepted. 

I  discover  no  error  in  this  charge.  It  was,  in  substance, 
that  to  justify  a  vendor  in  treating  a  sale  of  personal  prop- 
erty as  void,  and  retaking  the  property,  upon  the  ground  of 
false  and  fraudulent  representations,  such  representations 
must  be  made  to  him  or  be  made  for  the  purpose  of  being 
communicated  to  him.  In  other  words,  false  statements 
made  to  a  stranger,  without  any  intent  to  influence  the  con- 
duct of  the  plaintiff,  cannot  be  made  the  pretext  for  avoiding 
a  sale  made  by  the  plaintiff,  himself.  The  plaintiff  has  no 
right  to  rely  upon  statements  made  to  other  parties.  He 
cannot  know  all  the  circumstances  under  which  Ihey  were 
made,  nor  the  object  of  making  them.  For  while  falsehood, 
in  a  moral  point  of  view,  is  never  justifiable,  nor  wholly  ex- 
cusable, its  design  and  object  may  be  wholly  misapplied  and 
unintentiontially  enlarged,  if  made  to  cover  a  case,  or  a  party, 
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never  originally  meant  to  be  embraced  within  its  operation. 
Nor  is  it  a  fair  and  legitimate  inference  that  its  subsequent 
communication  to  a  third  person  (like  the  plaintiff)  was  a 
natural  and  Intimate  consequence  of  its  original  utterance, 
and  should  therefore  have  been  foreseen  by  the  defendant, 
and  he  consequently  be  held  responsible  for  it.  This  is  not 
BO.  The  plaintiff,  at  all  events,  had  no  just  reason  to-  be- 
lieve that  the  representations  were  designed  to  influence  his 
conduct,  and  therefore  had  no  right  to  make  them  the  basis 
of  his  action.  It  is,  I  think,  of  the  essence  of  a  false  and 
fraudulent  representation  that  it  was  designed  to  influence 
the  conduct  of  the  plaintiff.  The  fraud  must  be  one  perpe- 
trated upon  him.  He  has  no  right  to  rely  upon  any  other, 
as  the  foundation  of  a  business  transaction — of  a  sale  of 
goods.  It  is,  I  think,  a  degree  of  negligence  and  rashness 
which  should  defeat  his  action,  to  pickiip  the  loose  and  irre- 
sponsible declarations  of  a  party,  made  for  a  totally  different 
purpose,  and  make  them,  without  further  inquiry,  the  basis 
of  his  own  action.  It  would,  in  my  opinion,  be  a  dangerous 
rule,  and  one  which  has  no  just  foundation  in  the  law  or 
sound  reason. 

It  is  upon  a  different  principle,  and  for  a  totally  different 
purpose,  that  cotemporaneous  representations,  made  to  others, 
are  admissible  in  evidence.  It  is  simply  as  aiding  to  show 
the  9V0  animo  with  which  the  representations  to  the  plain- 
tiff were  made.  (Cary  v.  Hotailingj  1  JETi'K,  316.  Hall  y. 
Naylor,  18  N,  T,  Rep,  588.)  The  latter  may  be  to  some 
extent  inconclusive  or  ambiguous  upon  their  face ;  and  it  has 
therefore  been  considered  proper,  with  a  view  to  throw  light 
upon  them,  or  upon  the  intent  with  which  they  were  made — 
which  is  in  its  nature  a  most  material  question,  and  often 
difficult  of  solution — to  admit  evidence  of  false  and  suspi- 
cious statements  made  about  the  same  time  to  other  persons. 
And  this  with  a  view  only  to  help  to  a  right  understanding  of 
the  transaction  with  the  plaintiff,  and  not  to  create  an  orig*^ 
inal  and  substantive  cause  of  action  on  his  part. 
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This  is  the  fair  readiog  of  the  judge's  charge ;  to  wit,  that 
representations  made  to  others  do  not  furnish  a  substantive 
cause  of  action  to  him,  unless  designed  to  be  communicated 
to  and  to  operate  upon  him.  If  the  plaintiff  had  desired 
more  explicit  instructions,  he  should  have  sought  for  them. 
If  he  had  asked  the  judge  to  charge  that  cotemporaneous 
fraudulent  representations  to  others,  made  with  a  view  to  obi- 
tain  from  them  money  or  property  thereby,  were  admissible 
evidence  for  the  consideration  of  the  jury  on  the  question  of 
fraudulent  intent  affecting  the  statements  made  to  the  plain- 
tiff,  he  would  doubtless  have  so  charged.  But  no  such  re- 
quest was  made.  And  I  am  opposed  to  wresting  the  language 
of  a  judge  from  its  natural  and  obvious  meaning  and,  so 
understoofl,  announcing  a  correct  rule  of  law,  simply  because 
by  a  forced  and  unnatural  construction  of  language  it  is 
barely  possible  that  his  remarks  might  have  been  so  inter- 
preted as  to  convey  an  erroneous  notion  of  the  law.  The 
remedy  for  such  an  evil  is  a  totally  different  but  simple  and 
natural  one,  to  wit,  to  ask  for  more  pointed  and  explicit 
instructions. 

In  reaching  this  conclusion,  I  have  endeavored  carefully  to 
distinguish  between  a  representation  which  is  made  the  basis 
of  an  action,  and  a  representation  which  is  proved  simply  for 
the  purpose  of  establishing  a  fraudulent  intent.  The  first  is 
a  substantive  cause  of  action,  when  accompanied  by  extrinsic 
proof  of  its  false  and  fraudulent  character.  And  this  proof 
may  be  in  fact  by  showing  other  representations  false,  and 
fraudulent,  and  from  them  drawing  a  like  inference  in  regard 
to  the  first  The  former,  as  I  think,  must  always  be  made 
directly  to  the  vendor  of  the  goods,  oi;  for  the  purpose  of 
being  communicated  to  him.  The  latter  may  be  made  to 
other  persons,  being  employed  merely  as  evidence  of  intent. 
To  justify  the  rescission  of  a  contract  on  account  of  fraudu- 
lent representations,  the  contract  must  be  founded  upon 
them — they  must  be  the  basis  of  the  contract.  It  is  some- 
times said  that  a  purchase  of  goods  is  fraudulent  when  it  is 
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xaikte  with  intent  not  to  pay  for  them.  But  there  must  be 
satisfaotory  evidence  of  such  intent.  And  this  evidence  con- 
siste  in  misrepresentations  or  suppressions  of  factA  designed 
and  calculated  to  deceive.  I  cannot  suppose  that  a  purchase 
of  goods  could  properly  be  treated  as  fraudulent,  where  there 
has  been  a  full  disclosure  of  all  material  facts,  to  the  yendor ; 
notwithstanding  the  purchaser  may  have  cotemporaneously 
misrepresented  or  suppressed  these  facts  to  other  vendors  who 
might  have,  on  account  thereof,  a  valid  cause  of  action.  I 
think  the  charge  of  the  judge  was  founded  on  this  distinction, 
and  was  therefore  unexceptionable. 

I  am  of  opinion  that  there  was  no  error  in  the  charge  of  the 
judge,  and  that  the  motion  for  a  new  trial  should  be  denied. 

Miller,  J.  The  judge,  upon  the  trial  of  this  cause  at 
the  circuit,  among  other  things  charged ;  that  if  the  goods 
were  sold  by  the  plaintiff  to  William  F.  Le  Boy  upon  the 
strength  of  the  representations  made  by  him  (Le  Boy)  to 
Thomas  Kenworthy,  or  the  plaintiff  was  influenced  to  mak<) 
the  sale  by  such  representations  to  Kenworthy,  the  sale  was 
not  for  that  reason  fraudulent,  unless  the  jury  further  be- 
lieved that  such  representations  to  Kenworthy  were  made  by 
Le  Boy  to  be  communicated  to  the  plaintiff,  and  with  the 
intent  to  influence  the  plaintiff  to  give  him,  Le  Boy,  credit 
Exception  was  taken  by  the  plaintiff  to  this  portion  of  the 
charge. 

The  object  of  the  evidence  introduced  by  the  plaintiff  in 
regard  to  the  representations  made  to  Kenworthy,  was  to 
show  the  fraudulent  intent  of  the  party  in  making  the  rep- 
resentations which  induced  the  sale.  If  it  is  not  fairly  to.be 
presumed  that  the  judge  in  his  charge  so  stated  to  the  jury, 
as  I  think  it  must  be,  it  is  certainly  clear  that  no  n^uest 
was  made  to  the  judge  in  this  respect  by  the  plaintiff's  .coun- 
sel. Assuming  that  no  request  was  made,  then  that  portion 
of  the  charge  to  which  exception  was  taken  must  be  consid- 
ered as  an  independent  proposition  of  itself^  entirely  discon- 
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nected  from  any  other  portion  of  it,  which  was  made,  or  which 
was  omitted  to  be  made,  by  reason  of  the  failure  of  the  plain- 
tiff's counsel  to  call  the  attention  of  the  judge  to  it. 

The  question  then  arises,  if  the  legal  proposition  embodied 
in  the  charge  is  correct  Upon  no  hypothesis,  it  appears  to 
me,  can  it  be  claimed  that  a  vendor,  relying  upon  represent- 
ations made  by  the  vendee  to  another  person,  in  another 
transaction  and  at  another  time,  can,  for  that  reason  alone, 
hold  the  person  making  them  for  fraud.  Certainly  not, 
when  the  representations  were  not  made  for  the  purpose  of 
being  communicated  to,  and  there  was  no  intention  to  influ- 
ence, the  vendor  thereby.  This  species  of  evidence  is  not 
admissible  for  any  such  purpose.  The  action  is  based  upon 
the  representations  made  by  the  vendee  to  the  vendor,  and 
it  is  only  to  show  the  quo  animoj  and  for  no  other  purpose, 
that  contemporaneous  statements  of  a  similar  character  are 
admitted  in  evidence.  {Cary  v.  HotaUing,  1  Silly  311.) 
The  jury  could  not  have  been  misled  by  the  charge  of  the 
judge,  if  the  doctrine  laid  down  was  abstractly  correct,  as  it 
appears  to  have  been ;  nor  could  it  in  any  way  have  diverted 
their  attention  from  the  real  question  in  the  case,  whether 
the  goods  were  purchased  fraudulently,  which  was  properly 
presented  to  them.  As  evidence  of  contemporaneous  state- 
ments of  the  purchaser,  it  was  t)f  no  consequence  if  the  rep- 
resentations were  conmiunicated  to  the  plaintiff.  As  a 
proposition,  however,  in  regard  to  which  the  judge  was 
doubtless  called  upon  to  charge  distinctly,  it  was  of  some 
importance  if  the  statements  were  made  ivith  the  intent  to 
influence,  and  for  the  purpose  of  being  communicated  to,  the 
plaintiff.  If  they  were  made  with  any  sugh  intent,  the  effect 
of  the  evidence  would  be  greater  and  more  controlling.  Con- 
ceding that  it  is  of  no  importance,  in  reference  to  the  general 
intent,  whether  they  were  so  made  or  not,  yet  it  does  not  in 
any  way  disturb  the  general  principle  involved  in  the  charge, 
that  a  false  representation  to  a  third  party,  made  without 
any  intent  to  be  commmunicated  to  and  to  influence  the 
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vendor  in  another  transaction ,  cannot  of  itself  render  a  sale  of 
property  in  that  transaction  fraudulent.  So  far  as  the  prin- 
cipal facts  of  the  case  are  concerned,  I  assume  that  they  have 
been  fairly  submitted  to  the  jury,  and  I  do  not  see  how  they 
can  in  any  way  affect  the  question  arising  upon  the  exception 
taken  to  the  charge.  While  the  evidence  in  the  case  tends 
strongly  to  establish  a  fraudulent  intent  on  the  part  of  the 
purchaser,  and  the  verdict  of  the  jury  may  not  be  entirely 
satisfactory,  I  do  not  see,  after  an  attentive  and  critical  ex- 
amination, that  any  rule  of  law  has  been  violated. 
A  new  trial  must  therefore  be  denied. 

Peckham,  J.  (dissenting.)  I  think  the  learned  justice 
erred  in  his  charge — that  he  misled  and  misdirected  the 
minds  of  the  jury.  The  sole  question  at  issue  and  for  trial 
was,  did  the  purchaser  buy  the  goods  fraudulently ;  or,  which 
is  held  to  be  the  same  thing,  did  he  buy  with  the  intent  not 
to  pay  for  them  ?  The  charge  seems  to  assume  that  there 
was  enough  in  the  representations  to  Eenworthy,  if  intended 
to  be  communicated  to  the  plaintiff  with  intent  to  induce 
the  plaintiff  to  give  him  credit,  to  make  the  purchase  from 
the  plaintiff  fraudulent.  Yet  it  does  not  seem  to  me  at  all 
important,  in  judging  of  the  purchaser's  general  intent, 
whether  fraudulent  or  otherwise,  to  inquire  whether  the  state- 
ments to  Kenworthy  were  made  to  be  communicated  to  the 
plaintiff.  Here  was  a  purchase  of  goods  on  the  eve  of  a  bad 
failure,  making  the  stock  larger  in  amount  than  was  usually 
on  hand,  (over  $8000,  and  the  usual  stock  only  from  $6000 
to  $7000,)  and  a  general  assignment  made  about  as  soon  as 
the  last  goods  so  purchased  were  brought  into  the  store ;  and 
the  theory  is  that  the  purchases  were  made  generally  with 
the  intent  to  defraud.  In  some  cases,  a£Srmative  representa- 
tions were  made.  In  others,  nothing  in  particular  as  to  the 
purchaser's  condition  was  said.  If  a  man's  intention  in 
such  a  case  were  fraudulent,  he  would  of  course  act  differ- 
ently at  different  stores.    In  some,  where  he  had  been  accus- 
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tomed  to  buy  And  had  paid  reasonably  well,  he  might  be  ablel 
tc^buy  without  making  any  affirmative  representation ;  there 
might  be  only  fraudulent  suppression.  In  others,  there  would 
be  more  or  less  of  false  representations.  They  all  really  con- 
stitute but  one  design — of  procuring  goods  without  the  in- 
tention to  pay  for  them.  It  seems  plain,  then;  that  it  is  not 
important  whether  the  representations  made  to  one  were 
noiade  with  a  view  of  their  repetition  to  another.  They  are 
all  admissiUe  in  evidence  to  show  the  general  fraudulent 
design. 

Take  a  strong  case  as  an  illustration.  A.,  being  insolvent, 
confesses  a  large  judgment,  and  then  purchases  large  qnanti- 
ties  of  goods  which  are  put  in  his  store  on  the  next  day  after 
the  purchase,  and  levied  on  under  the  execution  issued  on 
the  judgment  so  confessed.  His  purchases  are  made,  as  they 
are  alleged,  to  have  been  in  this  case,  some  by  representations, 
otters  by  suppressions ;  doing  in  each  so  much  as  is  neces- 
sary to  get  the  goods.  Clearly  in  that  case,  as  in  this,  the 
Condiict  of  the  party,  in  making  the  different  purchases — 
his  statements  accompanying  the  act  of  purchase — are  ad- 
missiUe  to  show  the  general  intent.  And  if  his  statements 
at  any  one  purchase,  made  at  or  about  the  time  of  the  sale 
in  question,  were  sufficient  to  show  his  general  fraudulent 
purpose,  that  would  be  enough  to  make  his  purchase  fraudu- 
lent in  another  case  where  he  obtained  the  goods  simply  by  a 
fraudulent  suppression.  The  very  object  of  introducing  evi- 
dence of  other  purchases  made  at  or  about  the  same  time,  is 
to  show  the  fraudulent  intent.  But  it  has  never  been  held 
necessary  that  a  vendor  should  have  had  notice  of  the  other 
fraudulent  sales  before  he  sold,  or  that  the  purchaser  should 
have  intended  that  he  should  have  such  notice  in  order  to 
give  them  in  evidence,  as  the  principle  decided  at  the  circuit 
would  seem  to  require.  This  doctrine  is  substantially  so  held 
in  Hall  v.  Naylor,  (18  N.  T.  Rep.  688.)  And  see  Bronon  v. 
Montgomery^  (20  id.  287.) 

Again ;  suppose  a  merchant,  on  his  way  to  purchase  goods, 
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tells  his  friend  confidentially  that  he  is  utterly  insolvent — 
without  hope  or  intention  of  paying — that  he  owes  many 
confidential  debts,  aqd  his  purpose  now  is  to  buy  as  much  as 
he  can  on  credit,  send  the  goods  to  his  store,  and  then  imme- 
diately make  an  assignment  to  secure  his  confidential  debts. 
He  does  it.  Such  purchases,  we  agree,  would  be  fraudulent. 
Is  there  any  doubt  of  the  admissibility  of  his  declarations  to 
his  friend,  or  of  their  sufficiency  to  establish  the  fraud,  with- 
out their  having  been  repeated  to  a  vendor?  or  without 
their  having  been  intended  for  repetition  ? 

Does  it  make  any  difierence  in  this  case  that  they  were 
made  to  another  vendor,  instead  of  to  a  third  person  ?  In 
principle,  none  whatever.  Falsely  stating  to  one  merchant, 
where  it  seemed  necessary  to  efiect  the  purchase,  that  he, 
the  purchaser,  was  worth  a  large  sum  over  all  debts,  which 
he  well  knew  to  be  &lse,  may  as  eflfectually  show  his  intent 
to  defraud  (taken  in  connection  with  subsequent  conceded 
facts)  as  the  statements  before  referred  to,  made  to  a  friend. 

If  the  rule  as  laid  down  at  the  circuit  shall  be  upheld,  it 
will  secure  impunity  to  the  greatest  frauds,  and  their  easy 
accomplishment. 

The  true  question  at  the  trial  seems  to  have  been  lost  sight 
of,  in  an  examination  of  the  plaintiff's  motives  and  induce- 
ments in  making  the  sale,  instead  of  inquiring  into  the 
purpose  of  the  purchaser.  Certainly  no  question  could  le- 
gitimately have  arisen  as  to  the  plaintiff's  motives.  It  is 
not  pretended  that  the  plaintiff  knew  the  condition  or  pur- 
pose of  the  purchaser,  and  chose  to  take  the  risk. 

A  new  trial  should  be  ordered,  with  costs  to  abide  the 
event. 

New  trial  denied. 

[Albavt  QivxBAL  TsBM|  May  5, 1862.  ffogtboomf  P$ckham  and  MiCUr, 
Jtisiic«8.] 
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Blossom  and  another  vs.  Champion  and  Woodhuix. 

A  bin  of  lading  does  not  represent  goods  or  merchandise,  when  shipped  on 
board  a  Tesael,  unless  the  bill  has  been  deliTered  to  the  tme  owner  of  the 
merchandise. 

It  is  not  in  the  power  of  a  common  carrier  or  bailee  to  change  the  title  to 
merchandise  shipped  on  board  of  a  Tessel,  or  iotmsted  for  storage,  by  the 
deliTery  of  a  bill  of  lading  or  storage  receipt  for  such  merchandise,  to  some 
person  not  the  bona  fide  owner  thereof,  or  possessed  of  the  apparent  right 
of  ownership,  or  of  disposal  as  agent. 

Even  the  subsequent  purchase  of  such  a  bill  of  lading  or  storage  receipt,  trans- 
ferred in  good  faith  for  a  Taloable  consideration,  will  confer  upon  the  pur- 
chaser no  tiUe  to  the  merchandise  therein  mentioned. 

It  may  create  a  liability  against  the  vessel  and  owners,  or  In  the  case  of  a 
storage  receipt,  against  the  bailee,  to  the  extent  of  the  damage  sustained 
by  the  purchaser;  but  the  title  to  the  merchandise  is  not  affected. 

The  plaintiffit  sold  to  B.  a  quantity  of  spirits  of  turpentine,  to  be  paid  for  in 
cash  on  delivery,  and  B.  sold  the  same  to  W.  The  plaintiflSi,  by  order  of 
B.,  caused  the  property  to  be  shipped  on  board  a  vessel  of  which  the  de- 
fendant C.  was  master,  taking  receipts  therefor,  which  they  continued  to 
hold.  W.,  without  having  paid  for  the  property,  and  without  any  actual 
possession  or  indicia  of  ownership,  procured  from  the  agent  of  the  vessel  a 
bill  of  lading  as  owner  and  shipper  of  the  goods,  and  indorsed  the  same  to 
parties  advancing  money  upon  it.  It  being  proved  that  a  custom  had  long 
prevailed  at  the  port  of  shipment  to  deliver  bills  of  lading  for  merchandise 
shipped  for  transportation  only  to  the  party  holding  the  receipt  of  the  mas- 
ter or  agent  of  the  vessel;  it  was  held  that  the  title  and  right  to  the  posses- 
sion of  the  property  was  in  the  plaintiffs,  and  the  owners  of  the  vessel  having 
no  authority  to  deliver  a  bill  of  lading  to  a  party  not  having  the  usual  evi- 
dence upon  which  bills  of  lading  are  customarily  delivered,  the  plalntlfi 
were  entitled  to  recover  the  possession  of  the  properly,  in  an  action  against 
C.  and  W. 

Eddt  ahOf  that  the  vendors  had  not  lost  their  title  by  omitting  to  notify  the 
master  or  owners  of  the  vessel  of  the  terms  upon  which  the  property  was 
agreed  to  be  sold,  and  that  the  price  had  not  been  paid. 

Hddf  farther^  that  the  custom  was  not  unreasonable,  but  tended  to  the  pro- 
tection of  the  shipper  as  well  as  the  ship  owner ;  and  that  there  was  no  er- 
ror in  admitting  evidence  of  iL 

AUo  heid  that  the  defendants  having  denied  the  plaintifiEs*  title  to  the  goods, 
they  had  no  legal  right  to  demand,  by  way  of  counter-claim,  flight,  dam- 

-  ages  for  breach  of  any  freight  contract,  or  for  the  delaying  of  the  vessel,  or 
for  the  reasonable  expenses  to  which  the  vessel  or  her  owners  were  subject- 
ed by  the  plaintiffs  in  recovering  the  possession  of  their  merchandise  un- 
justly withheld. 

And  the  sum  of  |2000,  part  of  the  advance  obtained  by  W.  on  the  bills  of  lad- 
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iog  baling  been  afterward^  pai^  to  other  parties  on  general  account,  and 
by  them  paid  to  the  plaintiflSi  without  knowledge  of  the  source  from  whence 
it  was  obtained,  and  the  same  having  been  by  the  plaintiffs  applied  on  ac- 
count of  other  indebtedness ;  it  was  hM  that  C.  was  not  entitled  to  the  ben- 
efit of  that  payment. 

THIS  action  was  brought  for  the  claim  and  delivery  of  846 
barrels  spirits  turpentine  as  detained  by  the  defendants, 
being  the  property  of  the  plaintiffs.  The  defendant  Cham- 
pion answered,  1.  Denying  the  wrongful  detaining,  and  that 
the  goods  belonged  to  the  plaintiffs.  2.  Alleging  that  at  the 
time  he  was  master  of  the  ship  Victoria,  in  the  port  of  New 
York,  bound  to  London  ;  that  the  defendant  Woodhull  had 
engaged  freight  in  the  said  ship  for  800  barrels  spirits  tur- 
pentine and  other  property,  with  the  exclusion  of  any  other 
spirits  turpentine  than  that  of  Woodhull ;  that  the  plaintiffs 
shipped  the  turpentine  under  this  agreement ;  that  the  de- 
fendant gave  a  bill  of  lading  to  Woodhull  or  order,  on  which 
Warburg,  Azjsmar  &  Co.  advanced  to  Woodhull  in  good  faith 
$11,000  on  a  transfer  of  the  bill  of  lading,  which  has  never 
been  surrendered.  3.  By  way  of  answer  and  counter-claim, 
that  Woodhull  agreed  to  pay  freight  at  a  certain  rate ;  that 
the  goods  had  been  stowed  in  the  ship  with  other  goods  be- 
fore notice  of  any  claim  by  the  plaintiffs,  and  the  ship  was 
ready  for  sea,  and  the  goods  claimed  could  not  be  removed 
without  unlading  other  goods ;  that  by  the  plaintiffs  taking 
the  goods  the  ship  owners  are  entitled  to  tlie  freight  agreed, 
to  the  expenses  of  unlading,  &c.,  and  to  demurrage  for  deten- 
tion of  the  ship.  And  that  the  plaintiffs  are  not  entitled  to 
take  the  goods  without  tendering  the  freight  and  indemnify- 
ing the  owners,  which  they  have  not  done.  And  the  defend- 
ant claimed  to  recover  the  freight  and  damages  from  the 
plaintiffs  ;  and  he  claimed  a  return  of  the  goods.  The  plain- 
tiffs replied,  denying  the  allegations  of  the  counter-claim,  and 
alleging  that  the  plaintiffs  demanded  bills  of  lading  as  evidence 
of  their  property,  which  the  defendant  would  not  sign ;  that 
he  denied  the  plaintiffs'  title  and  did  not  set  up  any  lien.    The 
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cause  was  tried  at  the  New  York  circnit,  January  25, 1860, 
and  a  verdict  rendered  for  the  plaintiffs.  The  jury  found  the 
value  of  the  property  to  be  $14,591.  A  motion  was  made 
for  a  new  trial  on  a  case  with  exceptions  at  special  term,  on 
3d  of  February,  1860,  and  denied,  pro  forma,  without  dis- 
cussion. From  this  the  defendant  appealed  to  the  general 
term.  The  facts  appearing  on  the  trial  were  as  follows  :  In 
November,  1854,  Albert  Woodhull  made  an  agreecuent  for 
freight  in  the  ship  Victoria,  then  on  her  voyage  homeward, 
by  which  he  was  to  ship  1000  barrels  spirits  turpentine  aod 
3000  barrels  crude  turpentine  ;  and  no  other  of  such  goods 
were  to  be  taken  in  the  ship  on  the  voyage.  The  ship  arrived 
in  December,  and  the  crude  turpentine  was  taken  on  board 
between  January  3  and  9,  1855.  On  the  9th  of  January 
Woodhull  agreed  with  Blossom  &  Alburtis  that  they  would 
furnish  the  spirits  turpentine,  they  kno^ng  of  his  freight 
engagement  in  the  ship.  Blossom  &  Alburtis  (consisting  of 
Frederick  A.  Blossom,  a  son  of  the  plaintiff  Benjamin  Blos- 
som, and  Clement  W.  Alburtis)  purchased  from  the  plain- 
tiffs, in  F.  A.  Blossom's  name,  800  barrels  spirits  turpentine, 
for  cash  on  delivery,  to  be  shipped  in  the  Victoria;  the  sel- 
lers to  keep  the  ship's  receipts  until  the  cash  was  paid.  Jan- 
uary 11  (Thursday)  the  agent  of  the  ship  gave  notice  to 
Woodhull  that  the  ship  was  ready  to  receive  his  shipment 
The  spirits  turpentine  was  sent  to  the  ship  in  three  lighter 
loads,  two  of  which  were  along  side  of  the  ship  on  Saturday, 
January  13,  and  as  some  of  the  witnesses  say,  the  three  loads, 
and  was  all  immediately  shipped,  finishing  the  loading  by 
Monday,  January  15.  On  the  deliveries*  receipts  were  sigtfed 
by  Anderson,  mate  of  the  ship,  expressing  by  what  lighter 
and  what  quantity,  but  not  from  what  peraon.  The  ship- 
ment was  sent  by  the  plaintiffs  to  the  Victoria,  by  order  of  F. 
A.  Blossom.  The  plaintiffs  had  made  no  freight  engagement 
in  the  Victoria ;  they  knew  the  spirits  turpentine  was  for  ship- 
ment in  the  Victoria.  On  Saturday,  January  13,  a  steamer 
being  about  to  sail,  Woodhull  wished  to  draw  against  this 
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shipment,  and  applied  to  the  agents  of  the  ship  for  a  bill  of 
lading.  They  took  a  guaranty  that  all  the  quantity  should 
be  shipped)  and  thereupon  signed  a  bill  of  lading  to  Wood- 
hull  for  800  barrels  spirits  turpentine.  This  bill  of  lading 
WoodhuU  took  on  the  same  day  to  the  agents  of  Warburg, 
Azemar  &  Co.,  and  on  it  received  an  advance  of  $10,000,  and 
on  the  following  Monday  the  balance  of  the  amount  which 
had  been  agreed  on.  WoodhuU,  out  of  this,  paid  on  the 
same  day  $2000  to  F.  A.  Blossom.  And  by  F.  A.  Blossom's 
check  book  it  appeared  that  this  $2000  was  deposited  on  that 
day,  (Jan.  13,)  and  that  it  was  part  of  an  amount  in  bank 
from  which  he  paid  the  plaintiffs  $2000.  On  the  17th  of 
January,  A.  WoodhuU  failed.  On  the  same  day,  the  plain- 
tiff, C.  W.  Blossom,  went  to  the  office  of  F.  A.  Blossom,  stat- 
ing that  the  shipment  in  the  Victoria  was  completed  as  agreed, 
presented  the  mate's  receipts  and  demanded  payment ;  he  re- 
plied, he  could  not  pay  it.  Early  in  the  morning  of  that  day 
the  plaintifib  knew  that  other  bills  of  lading  had  been  given 
for  the  spirits  turpentine.  He,  however,  had  a  bill  of  lading 
made  out,  dated  12th  January,  (Friday,)  for  the  quantity 
mentioned  in  the  receipts,  and  the  agents  of  the  ship  forbade 
the  captain's  signing  them.  He  then  demanded  the  goods  to 
be  put  on  the  wharf.  This  being  refused,  he  took  out  the 
process  in  this  action.  On  the  9th  May,,  1855,  after  the  ship 
returned  from  London,  proceedings  were  had  against  her  on 
the  bill  of  lading  given  to  WoodhuU  in  the  name  of  the  par- 
ties making  the  advance  to  him ;  the  owners  of  tlie  ship 
pleaded  the  taking  of  the  goods  under  the  process  in  this  ac- 
tion ;  but  the  ship  was  made  liable  for  the  value  of  the  goods 
on  that  bill  of  lading,  which  was  paid.  The  master  and 
owners  of  the  ship  knew  of  no  interest  in  the  goods,  other 
than  that  of  WoodhuU.  The  plaintiffs'  office  was  in  New 
York  within  a  short  distance  of  that  of  the  agents  of  the  ship. 
The  plaintiffs  had  no  contract  with  the  ship  for  taking  these 
goods.  The  indorsees  of  WoodhuU's  bill  of  lading  took  it 
without  notice  of  any  title  but  his.    The  plaintiffs  proved  the 
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existence  at  the  port  of  New  York  of  a  uniform  and  well 
known  nsage,  to  deliver  bills  of  lading  only  to  the  person 
holding  the  ship's  receipts.  This  usage  was  not  disputed  by 
the  defendants. 

0 

Daniel  Lordy  for  the  appellant.  I.  The  delivery  of  the^ 
goods  in  question  to  the  ship,  under  a  contract  with  Wood- 
hull  alone  and  for  the  receiving  of  goods  from  him  exclusively, 
entitled  the  ship  to  protection  against  any  private  conditions 
between  the  plaintiffs  and  Blossom,  the  purchaser.  (1.)  The 
plaintiffis  knew  that  they  had  no  right  to  ship  the  goods  on 
their  own  account ;  and  they  did  not  ship  them  on  their  own 
account.  (2.)  They  did  voluntarily  and  intentionally  ship 
them,  for  carriage  in  the  defendants'  ship,  on  some  agreement 
not  made  by  them,  and  for  some  account  other  than  their 
own.  (3.)  As  to  all  persons  dealing  in  good  faith  on  the 
plaintiffs'  delivery  of  the  goods  to  the  ship,  without  knowl- 
edge of  the  condition  between  them  and  F.  A.  Blossom,  the 
plaintiffs  have  waived  that  condition.  (Smith  v.  LyneSy  1 
Seld.  46.)  (4.)  By  their  voluntary  act  they  have  allowed 
this  shipment  to  be  made  in  fulfillment  of  a  freight  contract, 
to  which  they  were  not  parties,  and  as  to  which  they  were 
bound  to  make  inquiry.  (5.)  And  the  ship  having  received 
the  goods  under  the  contract,  without  any  notice  of  a  secret 
condition,  is  in  the  relation  of  a  bona  fide  purchaser,  without 
notice,  as  to  any  obligations  assumed  in  good  faith  in  reliance 
on  such  receipt  of  the  goods.  This  is  the  doctrine  charged 
by  the  judge  on  the  trial,  and  which  must  now  be  taken  as 
correct ;  or  the  defendants  must  be  allowed  a  new  trial,  in 
order  to  except  to  any  decision  to  the  contrary. 

II.  The  ship  owners  were  in  no  fault  in  signing  the  bill  of 
lading,  under  which  they  have  been  made  to  pay  the  value 
of  the  goods  to  the  indorsees  thereof.  (1.)  The  rule  to  be 
applied  to  the  defendants  in  giving  that  bill  of  lading  is  not 
that  of  implied  notice  or  suspicious  inquiry,  but  of  ordinary 
care,  showing  the  absence  of  bad  faith  and  gross  negligence. 
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(See  Ooodman  v.  SimondSy  SO  How.  S.  C,  B.  363,  and  the 
principles  there  stated;  also  Jones  v.  Smith,  1  Hare's  R. 
43,  and  1  Phil  Rep.  24A,  S,  C.)  (2.)  The  plaintiffs  could 
have  given  express  notice  of  the  condition  on  which  they 
were  delivering  property  to  the  ship,  which  delivery  would 
create  great  difficulty  if  it  was  to  be  afterwards  enforced. 
The  plaintiffs  having  omitted  the  very  easy  act  of  giving  ex-, 
press  notice  to  a  near  neighbor,  are  in  no  condition  to  de- 
mand from  them  extreme  diligence.  (3.)  The  judge  erred 
in  charging  that  if  there  were  facts  which  should  have  put 
the  ship  owners  on  inquiry,  as  men  of  ordinary  prudence, 
that  was  enough  to  take  away  their  defense.  (20  Howard's 
U.  S.  R,  43.)  The  rule  calls  for  actual  notice,  or  such  neg- 
lect as  is  proof  of  bad  faith. 

III.  The  admission  of  the  evidence  of  usage,  and  the  in- 
struction of  the  judge  to  regard  it  as  a  test  of  diligence,  were 
erroneous.  ,  (1.)  The  usage  iteelf  was  not  legal  nor  reason- 
able, so  as  to  bind  every  one.  No  ship  is  obliged  to  give  a 
receipt  for  goods  taken  on  board.  No  shipper  is  obliged  to 
receive  receipts,  the  loss  or  mislaying  of  which  would  be  so 
embarrassing,  if  the  pretended  usage  is  upheld.  No  ship 
can  refuse  a  bill  of  lading  because  they  are  not  surrendered. 
No  ship  is  protected  in  giving  a  bill  of  lading  to  the  pos- 
sessors of  ship's  receipts.  {Brewer  v.  Peabody,  3  Kem. 
125.)  The  usage,  as  spoken  of  by  all  the  witnesses,  is 
founded  on  an  erroneous  notion  of  law,  that  the  receipts  are 
necessary  or  effectual  negotiable  muniments  of  property. 
This  is  in  no  sense  true.  It  cannot  be  compulsory  on  a  ship 
owner  to  submit  to  a  usage  so  ill  founded  and  resting  on 
such  errors,  on  pain  of  being  charged  with  gross  negligence. 
(2.)  The  mate's  receipts  are  only  useful  to  assure  to  the  ship 
owners  that  the  goods  are  actually  laden.  They  are  no  evi- 
dence as  to  the  ownership  or  right  in  the  goods.  The  practice, 
which  by  all  the  witnesses  is  shown  to  be  a  part  of  the  usage, 
to  give  bills  of  lading  on  a  guaranty  that  the  specified  goods 
shall  be  laden,  shows  that  the  only  purpose  of  the  receipts 
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10  to  show  that  the  goods  are  laden.  In  this  caae  the  goods 
were  laden,  undeniahly,  and  the  hills  of  lading  folfilled,  be- 
fore any  notice  of  the  plainti£k'  claim.  The  guaranty  spoken 
of  by  the  witnesses  was  only  as  to  the  fact  of  lading,  and  not 
as  to  the  title  to  the  property ;  it  was  not  against  a  negotia- 
tion 'of  the  receipts,  for  they  are  not  n^otiable.  (3.)  The 
charge  that  taking  a  guaranty  on  signing  the  bills  of  lading 
could  be  regarded  as  calling  for  inquiry  by  the  ship  owners, 
was  erroneous.  Signing  bills  of  lading  on  guaranties  was 
part  of  the  allied  usage.  And  the  guaranty  was  actually 
fulfilled.  (4.)  The  chai^  that  the  allowance  of  a  commis- 
sion to  WoodhuU  on  his  own  shipments  could  be  r^arded 
as  bearing  on  the  question  of  good  faith  or  of  notice,  was 
erroneous.  They  were  allowed  on  their  own  goods,  as  well  as 
on  the  goods  of  others,  a  diminution  of  freight.  This  called 
for  no  inquiry  as  to  whose  any  goods  were,  as  it  made  no  dif- 
ference whose  they  were. 

IV.  The  admission  of  evidence  as  to  Albert  WoodhuU's 
business  and  insolvency  was  erroneous.  (1.)  The  only  fact 
material  to  the  plaintiffs'  title,  was  the  condition  between  the 
plaintiffs  and  F.  A.  Blossom.  If  that  condition  was  broken, 
the  solvency  or  insolvency  of  A.  WoodhuU  was  immaterial 
and  irrelevant.  (2.)  The  evidence  thus  admitted  created,  of 
necessity,  a  confusion' in  the  minds  of  the  jury;  and  by  its 
being  admitted,  they  must  have  deemed  it  material,  and  been 
influenced  in  their  verdict  by  it.  (3.)  As  the  charge  was 
that  a  fraudulent  intent  by  WoodhuU  to  purchase  without 
intent  to  pay  was  immaterial,  it  seems  impossible  that  his 
solvency  or  insolvency  could  be  looked  into  on  the  trials  as 
bearing  on  the  verdict 

y.  The  ship  owners  were  entitled  to  aU  the  expenses,  de- 
murrage and  freight,  even  if  they  are  to  be  held  liable  for  not 
signing  bills  of  lading,  or  not  deUvering  the  property  to  the 
plaintiffs.  (1.)  The  goods  were  all  lawfully  received  under 
a  freight  contract  by  a  purchaser  deriving  title  from  the  plain- 
tiffs, and  the  delivery  was  vrith  their  consent.    They  cannot 
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eonflent  to  such  actswithout  assuming  the  liability  for  them 
until  the  plaintiffs  disaffirm  the  delivery.  (2.)  The  ship,  by 
the  plaintifb'  own  delivery,  was  subjected  to  the  expenses  of 
lading,  to  the  loss  of  space  of  these  goods  so  far  as  not  supplied, . 
to  delay  of  the  ship,  and  the  expense  of  unlading.  (3.)  It  is 
no  answer  to  this  claim  that  the  ship  would  not  carry  the  goods 
for  the  plaintiffi).  No  contract  had  been  made  with  them ;  the 
right  to  the  space  was  in  Woodhull,  by  his  agreement.  The 
plaintiffs  therefore  had  put  their  goods  into  the  possession  of 
the  ship  owner,  to  his  prejudice,  and  then  attempted  to  with* 
draw  them  by  virtue  of  a  secret  condition.  They  were  bound 
not  to  disturb  that  possession  without  an  indemnity.  (3Vn- 
dale  V.  Taylor,  28  L.  &  Eq,  Rep.  215.)  (4.)  The  plaintiflB 
were  bound  to  offer  and  make  this  indemnity,  not  merely  on 
principles  of  lien,  but  of  independent  obligation.  It  should 
have  been  allowed  under  the  counter-claim  in  the  answer. 
A  statement  and  demand  of  them  was  made  at  the  time. 
(5.)  The  refusal  to  sign  a  bill  of  lading  did  not  forfeit  this 
right  of  indemnity.  The  ship  was  not  bound  to  carry  the 
goods  for  the  plaintiffs. 

YI.  The  defendants  should  have  been  allowed  the  ^2000 
derived  from  WoodhuU's  bill  of  lading  and  paid  to  F.  A. 
Blossom,  and  by  him  to  the  plaintiffs^  on  the  13th  of  Janu- 
ary. There  was  evidence  that  the  money  thus  derived  was 
thus  paid  by  Woodhull.  (1.)  This  payment  is  attempted  to 
be  applied  by  both  Fred.  A.  Blossom  and  his  father's  firm, 
to  old  debts.  They  did  not  alter  their  condition  by  receiv* 
ing  this  money,  and  must  stand,  in  their  claim  to  it^  on 
absolute  right.  But  they  cannot  disaffirm  the  bill  of  lading 
under  which  it  was  obtained,  and  yet  take  the  fruits  of  it. 
(2.)  Had  the  check  or  acceptance  of  Warburgh,  Azemar  & 
Co.  for  $2000  been  specifically  passed  by  Woodhull  to  F.  A. 
Blossom,  and  by  him  to  his  father's  firm,  the  latter  could  not 
have  denied  this  application  of  the  sum.  But  they  are  in 
no  better  condition.    . 

Vol.  XXXVII.  36 
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YIL  The  delivery  of  the  goods  to  the  ship  on  the  sale  to 
F.  A.  Blossom,  without  notice  of  the  condition  to  the  agent 
of  the  ship,  was  a  waiver  of  the  condition.  {Smith  v.  Lynes, 
1  Seld.  46.  Furniss  v.  Hone,  8  Wend.  256.  Lupin  v. 
MaHe,  6  id.  80.    Okapman  v.  Lathropy  6  Cotveny  110.) 

OUbert  Dean,  for  the  plaintiffs.  I.  The  plaintiffs  were, 
prior  to  the  delivery  of  this  property  on  board  the  VicUniUy 
the  ondispnted  owners  and  possessors  of  the  property  which 
forms  the  subject  of  the  action,  and  entitled  to  maintain 
the  action,  unless  the  defendants  have  proved  that  the  plain- 
tiffs have  forfeited  the  title,  or  the  right  to  possession.  In 
other  words,  the  admitted  facts  throw  the  onus  on  the  de- 
fendants. (1.)  Champion  claims  title  through  Woodhull.  If 
Woodhull  had  no  title  or  right  to  possession,  the  defense  fails, 
because  it  is  a  fundamental  principle  that  a  person  can  convey 
or  delegate  only  what  he  himself  has.  (Motorey  v.  Wcdshy  8 
Catoeny243.  Dowsy.Perrinyl6N.T.Bep.3Z5.)  (2.) Wood- 
hull  claims  no  title  by  virtue  of  any  dealings  between  him- 
self and  the  plaintiffs.  (3.)  F.  A.  Blossom  could  convey 
only  what  he  had.  He  and  Alburtis  both  say  that  there  was 
to  be  no  delivery  until  payment.  (4.)  It  follows  that  both 
the  title  and  right  to  possession  was  in  the  plaintiffs. 

II.  The  plaintiffs  had  not,  by  any  thing  they  had  done, 
authorized  the  defendant  Champion  to  give  bills  of  lading  to 
the  defendant  Woodhull,  without  the  production  of  the  ship- 
ping receipts.  (1.)  These  receipts  are  prima  facie  evidence 
of  property  in  the  person  holding  them.  (Jones  v.  Bradner^ 
10  Barb.  200.  Graven  v.  Byder,  6  Taunt.  433.  Bush  v. 
Hatfield  J  5  Bam.  &  Aid.  632.  Brower  v.  Peahody^  3  Kem. 
121.)  (2.)  No  reliance  is  placed,  in  these  cases,  on  the  par- 
ticular form  of  the  receipt.  (3.)  These  cases  establish  the 
principle  that  no  person  except  the  holder  of  the  receipts  is 
entitled  to  a  bill  of  lading.  (4.)  It  is  essential  to  the  secur- 
ity of  commercial  transactions,  where  so  much  must  be  done 
through  the  agency  of  brokers,  to  hold  that  the  shipper  who 
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permits  another  to  take  the  receipts,  shall  be  estopped  from 
denying  that  he  authorized  him  to  receive  the  biU  of  lading, 
and  that  the  carrier  who  has  given  receipts  shall  be  estopped 
from  denying  the  right  of  the  bona  fide  holder  of  the  receipts 
to  direct  them  to  whom  the  bill  of  lading  shall  be  made  out. 
(5.)  The  plaintiffs  did  all  that  they  were  required  to  do  to 
place  the  defendant  Champion  in  the  wrong  before  bringing 
replevin.  (6.)  The  defendant  Champion  did  not  give  the 
bill  of  lading  on  account  of  any  delivery  of  the  goods  of 
Woodhull  on  board  the  vessel,  but  on  the  credit  of  Wood- 
hull  and  the  guarantee  of  his  son. 

III.  The  evidence  of  the  existence  of  a  uniform  and  well 
known  custom  in  New  York,  among  persons  engaged  in  the 
shipping  business,  to  give  the  bills  of  lading  to  the  person 
holding  the  ship's  receipts,  was  notice  to  the  defendant  of  an 
outstanding  title  sufficient  to  put  them  on  inquiry.  (1.)  This 
evidence  was  admissible.  (2  Oreerd.  Ev,  §  248.)  (2.)  It 
was  notice  -of  all  the  facts  which  an  inquiry  would  have 
elicited.  (3.)  The  charge  of  the  judge  was  correct,  and  the 
judgment  should  be  affirmed. 

By  the  Courty  Lbonabd,  J.  Property  in  things  movable 
can  only  pass  from  the  owner  by  his  own  act  and  consent, 
except  in  those  cases  only  where  such  owner  has,  by  his  own 
direct  voluntary  consent  or  act,  conferred  upon  the  person 
from  whom  the  bona  fide  vendee  derives  title,  the  apparent 
right  of  property  as  owner,  or  of  disposal  as  agent.  {SaltuB 
V.  Everett^  20  Wend.  267.  Brower  v.  Peahody,  3  Kern. 
122.)  A  bill  of  lading  does  not  represent  goods  or  merchan- 
dise, when  shipped  on  board  a  vessel,  unless  it  has  been  de- 
livered to  the  true  owner  of  the  merchandise.  It  is  not  in 
the  power  of  a  common  carrier  or  bailee  to  change  the  title 
to  merchandise  shipped  on  board  of  a  vessel,  or  intrusted  for 
storage,  by  the  delivery  of  a  bill  of  lading  or  storage  receipt 
for  such  merchandise,  to  some  person  not  the  bona  fide  owner 
thereof,  or  possessed  of  the  apparent  right  of  ownership,  or 
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of  disposal  as  agent.  Even  the  subsequent  purchase  of  such 
a  bill  of  lading  or  storage  receipt,  transferred  in  good  faith 
for  a  valuable  consideration^  will  confer  no  title  to  the  mer- 
chandise therein  mentioned  upon  the  purchaser.  It  may 
create  a  liabiljity  against  the  vessel  and  owners,  or  in  the  case 
of  a  storage  receipt,  against  the  bailee,  to  the  extent  of  the 
damage  sustained  by  the  purchaser,  but  the  title  to  the  mer^ 
chandise  is  not  affected.  There  may  be  cases,  also,  wherein 
the  true  owner  would  be  estopped  from  aU^ng  his  title 
against  the  holder  of  a  bill  of  lading,  by  reason  of  some  act 
or  misconduct  on  his  own  part. 

In  the  present  case  the  plaintifib  sold  their  m^xhandise, 
to  be  paid  for  in  cash,  on  delivery.  They  caused  it  to  be 
shipped  on  board  the  vessel  of  which  the  defendant  Champion 
was  master,  and  took  receipts  therefor,  which  they  continued 
to  hold  at  the  time  this  action  was  commenced.  Tho  pur- 
chaser had  no  actual  possession  and  no  indicia  of  ownership. 
The  lighterman  who  delivered  the  merchandise  on  the  defend- 
ants' vessel  sometimes  spoke  of  it  in  the  hearing  of  the  mato 
who  signed  the  receipts,  as  the  property  of  the  purchaser, 
but  it  was  not  in  the  presence,  nor  did  it  come  to  the  knowl- 
edge, of  the  plaintifb.  The  plaintiffs  were  not  wanting  in 
carefulness  to  fortify  themselves  with  all  the  usual  evidence 
taken  in  such  cases  to  establish  and  preserve  their  rights  as 
owners.  The  purchaser  never  paid  for  the  merchandise  so 
shipped,  and  had  no  indicia  of  any  kind  to  represent  possession 
or  ownership  by  him.  The  casual  remarks  let  fall  by  third 
parties,  or  by  the  purchaser  or  his  agents,  in  the  presence  of 
the  mate,  or  of  the  owners  of  the  vessel,  gave  no  authority 
to  them  to  make  delivery  of  the  bill  of  lading  to  a  party  not 
having  the  usual  evidence  upon  which  bills  of  lading  were 
customarily  delivered. 

The  evidence  was  not  disputed,  although  admitted  under 
exception  on  the  part  of  the  defendant  as  to  jits  validity, 
that  a  custom  has  long  prevailed  at  the  port  of  New  York  to 
deliver  bills  of  lading  for  merchandise  shipped  for  transporta* 
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tion,  only  to  the  party  holding  the  receipt  of  the  mafltisr  or 
agent  of  the  vessel,  which  is  usually  signed  and  handed  to 
the  lighterman  or  carman  at  the  time  of  the  shipment;  There 
were  some  exceptions  to  this  custom,  not  however  interfering 
with  its  general  uniform  character;  as  for  instance,' that  bills 
of  lading  were  sometimes  delivered  without  the  surrender  of 
the  shipping  receipt,  where  the  shipper  was  considered  6f 
undoubted  responsibility,  and  guarantied  that  the  receipts 
should  be  produced  when  called  for ;  s^lso,  that  bills  of  lading 
were  sometimes  delivered  to  like  pennons,  before  tho  goods 
were  in  fact  placed  on  board,  upon  a  guaranty  that  thely 
should  be  shipped  in  due  season.  In  th^se  cases  there  was  a 
waiver  of  the  strict  rights  of  the  vessel  and  her  owners,  and 
a  confidence  and  credit  was  given  which  might  involve  a  lia^ 
bility  and  loss.  The  uniform  character  of  the  custoM  wafl 
not  interfered  with,  but  thes^  instances  were  exceptions  aris- 
ing from  agreement  and  confidence. 

The  existence  of  this  custom  afforded  a  security  to  Ibe 
plaintiffs  that  they  would  be  able,  by  retaining  possession  of 
the  shipping  receipts,  to  continue  the  possessioii  of  their  mer- 
chandise until  the  condition  of  the  sale  was  complied  with 
by  the  payment  of  the  purchase  price,  according  to  the  agreed 
ment  of  the  vendee ;  or,  to  use  ihe  expressive  language  of 
one  of  the  witnesses,  to  hold  the  receipts  in  one  hand,  and 
receive  the  check  in  the  other.  These  receipts  were  so  fUly 
understood  and  reKed  on  that  it  was  Mentioned,  as  the  w^it* 
Besses  for  the  plaintiflfe  say,  in  the  contract  of  sale^  The 
vendor  was  to  hold  the  shipping  receipts  till  the  money  was 
paid ;  possession  of  these  was  considered  sufficient.  ' 

It  cannot  be  admitted  that  the  vendors  have  lost  their  title 
because  they  did  not,  while  the  goods  were  going  on  board, 
send  word  to  the  master  or  owners  of  the  vessel  that  the 
goods  had  been  sold  conditionally,  upon  payment  of  the  price, 
and  that  no  bill  of  lading  must  be  delivered  to  any  othef 
party  until  the  goods  had  been  paid  for.     Such  a  practice  ib 
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not  coBtomary.  The  custom  which  did  exist  warranted  the 
belief  that  no  such  notice  was  neoesaary. 

It  is  entirely  clear  that  if  the  vessel,  or  her  agents,  had  ad- 
hered to  the  well  known  usage  of  delivering  bills  of  lading 
only  upon  the  production  and  surrender  of  the  shipping  re- 
ceipts, or  if  they  had  paused  to  inquire  who  was  entitled  to 
the  bills,  no  loss  would  have  occurred.  It  is  urged,  however, 
that  an  agreement  had  been  made  between  the  agents  of  the 
vessel  and  the  vendee  (Woodhull)  for  the  freight  of  such 
merchandise  by  him,  and  that  none  of  the  same  kind  should 
be  carried  for  other  parties  on  the  ensuing  voyage ;  and  that 
the  merchandise  in  question  having  been  shipped  with  the 
sanction  of  the  vendee,  and  apparently  by  his  direction  un- 
der such  agreement,  the  agents  of  the  vessel  cannot  be  held  to 
have  made  a  careless  or  improper  delivery  of  the  bills  of  lading 
therefor  to  the  vendee ;  and  that  the  vendors  are  censurable 
for  suffering  the  delivery  of  the  merchandise  on  board  in  such 
manner  as  to  lead  to  the  assumption  by  the  agents  that  there 
was  no  question  as  to  the  absolute  ownership  of  the  vendee. 

It  would  be  quite  as  reasonable  for  the  vendors  to  com- 
plain that  they  were  not  notified  of  this  agreement  for 
freight,  as  for  the  agents  of  the  vessel  to  complain  that  they 
had  not  been  informed  of  the  conditional  nature  of  the  sale 
of  the  merchandise.  It  is  assumed,  in  the  ordinary  transac- 
tions of  commerce,  that  parties  are  acting  honestly  and  fairly, 
and  it  would  abo  be  impossible  to  inform  others  of  agree- 
ments apparently  affecting  only  the  parties  to  them.  Neither 
party  had  any  right  to  expect  any  such  information  frx)m  the 
other.  The  plaintiffs  had  no  knowledge,  so  far  as  the  evi- 
dence shows,  of  the  existence  of  any  such  agreement  for 
freight.  However  the  case  might  be  considered  under  other 
circumstances,  the  want  of  this  knowledge  is  an  answer  to 
the  charge  of  carelessness  or  want  of  fairness  on  the  part  of 
the  plaintifib  in  respect  to  the  omission  to  notify  the  agents 
of  the  vessel  of  the  conditions  of  the  sale  before  the  delivery 
of  the  merchandise  on  board.    Nor  does  it  appear  that  they 
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were  aware  that  the  yendee  had  any  thing  to  say  to  the 
igents  of  the  vessel  in  respect  to  the  shipment. 

There  is  still  less  reason  to  censure  the  plaintiffi  for  an 
omission  to  notify  the  agents  of  the  vessel  that  the  sale  was 
a  conditional  one,  when  it  is  observed  that  the  defendant  de- 
livered bills  of  lading  to  the  vendee  before  the  merchandise 
was  actually  on  board  the*  vessel,  and  that  an  advance  of 
$11,000  had  been  obtained  thereon  by  the  vendee  from  third 
parties  on  the  same  day  that  they  were  obtained. 

It  appears,  also,  that  the  vendee  was  in  insolvent  circum- 
stances for  some  years,  for  a  lai^  sum.  This  was  a  circum- 
stance calling  for  caution  by  all  parties  who  were  dealing  with 
him,  when  he  required  credit 

It  would  seem  that  the  agents  of  the  vessel  relied  exclu- 
sively upon  their  knowledge  of  the  character  of  the  shipper 
(Woodhull)  for  integrity  and  fair  dealing,  and  that  they  de- 
livered the  bills  of  lading  to  him  in  the  trust  and  confidence 
which  they  had  that  he  would  ship  the  merchandise  as  agreed, 
and  surrender  the  shipping  receipts  when  requested.  This 
confidence  was  misplaced,  and  they  have  suffered  loss  from 
that  cause,  and  not  lor  the  reason  that  the  plaintiffs  did  not 
inform  them  of  the  terms  upon  which  the  merchandise  was 
agreed  to  be  sold ;  a  notice  wholly  unusual,  and  which  the 
defendant  could  not  expect. 

It  is  urged  that  the  custom  above  mentioned  is  invalid, 
among  other  reasons,  because  it  tends  to  establish  the  nego- 
tiability of  a  new  and  unusual  instrument  in  writing.  Some 
of  the  witnesses  state  the  custom  to  be  that  the  bills  of 
lading  are  delivered  to  the  party  who  presents  the  shipping . 
receipts,  but  the  statement  more  accurately  given,  I  think, 
by  the  other  witnesses  is,  that  the  custom  is  to  give  the  bills 
only  to  the  party  on  the  surrender  of  the  receipts.  Some- 
times the  surrender  of  the  receipts  is  waived,  where  the  re- 
sponsibility of  the  parties  is  well  known.  Such  instances  are 
like  the  present  one,  where  confidence  or  credit  is  given  to 
some  well  know  party.    Some  of  the  witnesses  state  that  the 
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bOk  are  given  to  the  penon  who  presents  the  reoeiptB,  nnkfli 
snspicion  is  airakenecL 

There  can  he  no  concliudon  drawn  from  the  whole  evidence 
that  the  reoeipit  are  negotiable,  or  that  the  holder  of  them 
is  entitled  to  billB,  without  farther  question  as  to  the  right 
of  the  bidder.  The  receipts  amonnt  to  a  strong  presnmption 
that  the  holder  is  entitled  to  bills  of  lading  for  the  meichan- 
dise  mentioned  in  the  receipts,  bnt  the  presentation  of  them 
does  not  preclude  further  inquiry.  On  the  other  hand,  if  the 
shipper,  or  any  other  person  demanding  bills,  were  unable  to 
exhibit  and  surrender  the  shipping  receipts,  it  would  present 
a  strong  case  for  suspicion,  and  the  owners  or  agents  diould 
make  inquiry  before  delivering  the  bills. 
.  The  custom  appears  to  be  uniform,  well  known,  and  not 
unreasonable.  It  does  not  invalidate  the  custom  because  the 
vessel  cannot  be  compelled  to  give  receipts,  or  the  shipper  to 
take  ihent  The  shipper  may  still  insist  that  he  will  ship  only 
by  such  vessels  as  will  give  receipts,  and  the  vessel  may  also 
vefoSe  to  reodive  freight  unless  the  shipper  will  receive  receipts, 
or  eonform  to  the  custouL  It  is  a  custom  that  tends  to  the 
protection  of  the  shipper,  as  well  as  the  ship  owner.  The 
safeguard  might  be  increased  to  shippers  and  owners,  by  in- 
serting in  the  receipt  a  clause  declaring  that  bills  of  lading 
shall  be  required  only  upon  the  surrender  of  the  receipts. 

There  was  no  error  in  admitting  evidence  of  the  custom 
mentioned,  or  in  the  submission  of  the  case  to  the  jury,  so 
fur  as  the  defendant  is  con<3emed. 

Evidence  of  the  insolvency  of  WoodhuU  was  material  to 
ascertain  whether  credit  was  given  by  the  plaintiffs  to  him  in 
respect  to  the  possession  of  the  marcfaandise,  or  by  the  de- 
fendant in  respect  to  the  delivery  of  the  bills  of  lading.  This, 
taken  with  other  evidence  in  the  case,  afforded  some  ground 
to  enable  the  jury  to  determine  whether  the  one  party  or  the 
other  had  given  credit  to  WoodhuU.  In  the  absence  of  any 
new  inducement,  the  plaintiffs  would  not  probably  abandon 
the  condition  for  which  they  had  stipulated  in  making  tiie 
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sale  to  an  insolvent  purchaser.  The  agents  of  the  vessel  had 
given  credit  to  an  insolvent  dealer  with  them^  to  a  certain 
extent^  in  agreeing  to  rely  upon  him  to  deliver  a  large  amount 
of  merchandise  covered  by  the  bill  of  lading,  and  had  bound 
themselves  to  give  him  the  exclusive  right  to  ship  a  particu- 
lar kind  of  merchandise  for  the  ensuing  voyage.  They  might 
have  had  faith  in  his  personal  character  for  integrity^  indue- 
ing  them  to  overlook  his  want  of  pecuniMy  responsibility 
with  slender  additional  security ;  but  there  is  no  reason  to 
believe^  from  the  evidence,  that  the  plaintiffs  had  any  feruch 
faith.     The  exception  in  this  respect  is  not  well  taken. 

The  defendant  gave  evidence  of  the  amount  of  the  freight 
that  would  have  been  earned,  had  the  merchandise  so  put  on 
board  been  carried  to  its  destination,  and  the  loss  and  expense 
arising  from  the  delay  of  the  ship  in  taking  it  out,  and  in 
restoring  the  cargo  which  had  been  displaced  in  removing  the 
plaintiffs'  merchandise.  The  judge  was  requested  at  the 
trial  to  charge  that  the  defendant  Champion  was  entitled  to 
be  allowed,  for  these  items,  if  the  jury  should  find  for  the 
plaintiffs  upon  their  claim  for  the  merchandise  so  shipjM. 
The  judge  declined  so  to  charge,  and  the  defendant  excepted 
to  the  ruling.  The  voyage  had  not  commenced.  The  ship 
had  not  broken  ground.  The  question  does  not  appear  to  be 
free  from  doubt,  whether  a  shipper  who  has  contracted  for 
freight,  may  not  remove  his  shipment  under  such  circum- 
stances, without  the  payment  of  any  freight,  affording  only 
a  full  indemnity  to  the  vessel  for  the  breach  of  his  contract 
for  freight.  The  vessel  might  fill  up  with  cargo  on  the  same 
or  better  terms,  and  sustain  little  or  no  damage.  The  fol- 
lowing cases  are  adverse  to  the  claim  of  the  vessel :  Bailey 
V.  Damon,  (3  Oray,  92 ;)  Clewaon  v.  Davidson,  (5  Binn, 
392,  401 ;)  Curling  v.  Long,  (1  Bos.  dk  P.  634.) 

In  the  present  case  there  was  no  contract  between  the 
plaintijBBs  and  the  vessel  or  her  owners.  The  plaintiffs  were 
willing,  and  offered  to  permit  the  merchandise  to  be  carried 
by  the  vessel  for  their  account^  on  the  same  terms  as  it  had 
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been  reoeived.  The  defendant  Champion,  however,  refused 
to  reoogoize  the  title  of  the  phiintifb,  or  to  deliver  them  bilk 
of  lading.  The  plainti£b'  claim  of  title  has  been  sustained  by 
the  jury,  under  the  chaige  of  the  court  The  defendant  was 
wrong  in  denying  the  plaintiffs'  ownership.  The  plaintiA 
were  under  no  obligation  to  permit  their  merchandise  to  leave 
the  port,  of  to  remain  in  the  vessel,  while  their  title  was  de* 
nied.  Under  such  circumstances  there  can  be  no  legal  found- 
ation for  demanding  freight,  damages  for  breach  of  any  freight 
contract,  or  for  the  delay  of  the  vessel,  or  for  the  reasonable 
expenses  to  which  the  vessel  or  her  owners  were  subjected  by 
the  plaintiff  in  recovering  the  possession  of  their  merchan- 
dise, unjustly  withheld.    This  exception  was  not  well  taken. 

The  sum  of  $2000,  part  of  the  advance  obtained  by  Wood- 
hull  on  the  bills  of  lading  delivered  to  him,  was  afterwards 
paid  to  other  parties  on  general  account,  and  by  them  paid 
to  the  plaintiffs,  without  knowledge  of  the  source  from  wh^ice 
it  was  obtained,  and  has  been  by  the  plaintiffs  applied  on 
account  of  other  indebtedness.  The  refusal  of  the  judge  to 
chArge  so  as  to  give  the  defendant  Champion  the  benefit  of 
this  payment  was  correct,  and  the  exception  in  that  respect 
is  not  well  taken. 

The  defendant  has  no  ground  of  complaint  as  to  the 
rulings  at  the  trial,  or  the  manner  of  the  submission  of  the 
case  to  the  jury.  In  some  respects  the  charge  was  more  favor- 
able to  the  defense  than  the  judge  was  required  by  law  to  make. 

The  judgment  should  be  affirmed  with  costs.  The  result 
to  which  we  have  here  arrived  is  not  in  harmony  with  the 
former  decision  of  the  general  term  in  this  case,  (reported 
28  Barb.  217,)  but  the  evidence  in  respect  to  custom  was  not 
then  before  the  court ;  and  as  that  is  a  material  and  controll- 
ing fact  m  the  case  as  now  presented,  we  do  tiot  consider 
the  former  conclusion  as  authority  controlling  our  present 
views.  Judgment  affirmed. 

[Kbw  Tobk  Geitbbal  Tbbx,  May  6, 1862.  /n^roAom,  Leonard  and  Btm- 
kramj  Jnsttoes.] 
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Where  chattel  mortgagee  are  given,  at  different  times,  to  different  creditors, 
upon  the  same  property,  to  secure  antecedent  debts,  neither  of  such  mort- 
gages being  filed  in  the  proper  office,  a  preference  is  to  be  given  to  the  one 
first  in  tune. 

No  conveyance  can  be  sustained  on  the  ground  of  good  faith,  as  against  a 
prior  unrecorded  mortgage  or  deed  for  value,  unless  made  |or  a  vcUuMe 
consideraiion. 

Although  an  honest  existing  demand  is  a  valuable  consideration,  yet  a  con- 
veyance on  such  a  consideration  is  not  in  good  faith  when  coining  in  con- 
flict with  a  prior  conveyance  given  for  value. 

It  is  the  want  of  good  faith,  and  not  the  want  of  a  valuable  consideration, 
which  prevents  full  effect  ftom  ^being  given  to  a  subsequent  conveyance 
made  on  account  of  an  antecedent  debt. 

A  second  mortgagee  of  chattels,  although  taking  his  mortgage  without  notice 
of  a  prior  unfiled  mortgage  on  the  same  property,  is  not  a  botui  Jid^  mort- 
gagee if  the  consideration  of  his  mortgage  is  only  a  precedent  debt  owing 
to  him  by  the  mortgagor.    Inobahax,  P.  J.  dissented. 

Nor  can  one  purchasing  the  mortgaged  property  fi-om  the  second  mortgagee ' 
with  Aill  knowledge  of  the  prior  mortgage,  and  of  the  claim  to  a  prefer- 
ence made  by  the  holders  thereof,  hold  the  property,  as  against  such  prior 
mortgagees. 

THE  plaintiff  claims  the  title  to  a  large  amount  of  per- 
sonal property  sold  to  him  by  Garner  &  Co.,  who  held 
as  mortgagees  thereof  in  possession,  or  by  transfer  from  Sea- 
man &  Muir,  the  former  owners  and  also  the  mortgagors, 
voluntarily  made  in  consideration  of  an  antecedent  debt  due 
to,  and  liabilities  previously  incurred  by,  Gamer  &  Co.,  for 
Seaman  &  Muir.  The  mortgage  covered  the  whole  stock  of 
the  debtors.  At  the  time  the  bill  of  sale  and  the  delivery 
of  the  stock  to  Gamer  &  Co.  was  made,  the  mortgagors, 
Seaman  &  Muir,  and  the  plaintiff  and  defendants,  as  well  as 
Gamer  &  Co.  were  present,  and  it  was  well  understood  by 
all  the  parties,  including  the  plaintiff,  that  the  defendants 
Warren,  Moran  &  Co.  held  a  chattel  mortgage  upon  the 
same  stock  of  goods  for  a  large  sum,  made  by  the  same  debt- 
ors, Seaman  &  Muir,  prior  to  the  mortgage  held  by  Garner 
&  Co.,  which  was  wholly  unpaid ;  and  that  the  defendants 
then  claimed  their  prior  right  by  virtue  of  their  mortgage, 
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and  challenged  the  right  of  Garner  &  Go.  under  the  subse- 
qnent  mortgage  held  by  that  firm.     Dming  this  interview, 
and  prior  to  the  hill  of  sale  and  the  delivery  of  the  stock,  the 
mortgagors  had,  with  the  knowledge  of  the  plaintiff,  offered 
to  divide  the  stock  between  the  two  mortgagees,  which  ofier 
Gamer  &  Co.  consented  to  accept,  but  the  defendants  de- 
clined it.  -The  mortgagors  having  ascertained  that  Warren, 
Moran  &  Co.  refused  to  divide  the  security  as  proposed,  exe- 
cuted the  bill  of  sale  and  delivered  the  stock  of  goods  so 
mortgaged,  of  which  Gamer  &  Co.  then  took  possession. 
Neither  the  mortgage  of  Gamer  &  Co.,  nor  that  of  tiie  de- 
fendants, had  been  filed  in  the  ofBice  of  the  register.     With 
the  knowledge  of  these  facts,  the  plaintiff  immediately  after* 
wards  purchased  the  whole  stock  from  Gamer  &  Co.,  and 
gave  his  promissory  notes  therefor,  falling  due  by  arrange- 
•ment  in  such  manner  as  to  enable  Gamer  &  Co.  vrith  the 
proceeds  to  meet  certain  bills  ^^hich  they  had  accepted  for 
the  accommodation  of  Beaman  &  Muir,  drawn  by  a  French 
house,  of  which  the  plaintiff  was  the  agent,  for  the  security 
of  which  liability  so  incurred  the  mortgage  to  Gamer  &  Co. 
was  in  part  executed.    A  few  hours  after  these  transactions, 
Warren,  Moran  &  Co.  caused  judgment  to  be  perfected  in 
their  favor  against  Seaman  &  Muir,  on  confession  previously 
executed,  for  a  large  demand  not  included  in  their  mortgage, 
and  issued  execution  thereon  to  the  sheriff,  and  also  delivered 
to  him  a  power  of  attorney  to  take  the  mortgaged  stock 
under  their  mortgage  and  sell  it,  and  by  virtue  of  the  execa- 
tion  and  this  power  of  attomey  the  shetiff  seized  the  prop- 
erty and  took  it  into  his  possession.    The  plaintiff  thereupon 
replevied  the  stock  in  this  action,  without  joining  the  sheriff 
as  a  party,  his  possession  being  considered,  by  agreement, 
that  of  the  defendants. 

At  the  trial,  the  judge  charged  that  the  possession  of  Gar- 
ner &  Co.  being  prior  to  the  entry  of  the  defendants'  judg- 
ment,  and  there  being  no  dispute  that  the  mortgage  to  Garner 
&  Co.  was  taken  to  secure  an  honest  debt,  without  any  frand- 
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nlent  intent  on  their  part^  the  levy  of  the  defendants'  execn* 
tion  was  unlawful  and  inoperative.  Also  that  Gamer  &  Co., 
although  their  mortgage  was  given  for  an  indebtedness  pre- 
viously existing,  were  mortgagees  in  good  faith,  and  entitled 
to  preference  and  priority  in  respect  to  their  mortgage,  if 
they  received  it  fairly  for  an  honest  debt  of  Seaman  &  Muir 
to  the  full  amount,  without  notice  of  the  prior  mortgage  of 
Warren,  Moran  &  Co.,  and  without  any  actual  intent  to  de» 
fraud;  and  there  being  no  dispute  as  to  the  absence  of  such 
notice  and  of  any  such  intent,  and  as  to  the  fairness  of  the 
mortgage  debt  claimed  by  Gamer  &  Co.,  there  was  no  ques- 
tion of  fact  for  the  jury,  and  that  they  were  bound  by  law  to 
find  a  verdict  for  the  plaintiff. 

The  counsel  for  the  defendants  excepted  to  each  of  these 
propositions.  The  jury  thereupon,  under  the  direction  of 
the  court,  found  a  verdict  for  the  plaintiff,  assessing  the  value 
of  the  property  at  $100,000.  The  defendants  appealed  from 
the  judgment. 

AuffustuB  F,  Smithy  for  the  appellants. 

W.  K.  Thorn  and  Wm.  Curtis  Noyes,  for  the  plaintiff! 

Leonabd,  J.  The  statute  declares  that  mortgages  of 
goods  and  chattels,  not  accompanied  by  an  immediate  deliv- 
ery, and  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  mortgaged,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  filed  (if  the  mort- 
gagor resides  in  the  city  of  New  York)  in  the  ojffice  of  the 
register. 

The  mortgage  to  Warren,  Moran  &  Co.  not  having  been 
filed,  and  no  delivery  or  chafige  of  possession  of  the  things 
mortgaged  having  been  made,  they  are  not  in  a  position  to 
daim  any  advantage  from  the  provisions  of  the  statute, 
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The  question  has  then  to  be  considered  whether  Garner  & 
Oo.  or  the  plaintiff  here  are  in  a  condition  to  be  benefited  by 
the  laches  of  the  defendants,  or  the  provisions  of  the  statute 
in  favor  of  the  creditors  of  the  mortgagors,  and  subsequent 
purchasers  and  mortgagees  in  good  faith.  It  is  not,  nor  indeed 
can  it  be,  claimed  that  Gamer  &  Co.  were  creditors  of  Sea- 
man &  Muir,  within  the  meaning  of  the  statute.  They  had 
not  a  judgment  and  execution  in  their  favor,  and  were  in  no 
situation  to  claim  or  enforce  any  rights  or  title  provided  by 
law  for  the  collection  of  debts.  Such  only  are  the  creditors 
referred  to  in  this  statute.     (17  N.  T.  Rep.  583.) 

Gamer  &  Co.  must  make  title,  if  at  all,  by  virtue  of  their 
possession  under  their  mortgage,  or  as  subsequent  purchasers 
under  their  bill  of  sale.  Theirs  was  not  a  title  which  the 
law  has  provided  for  the  collection  of  debts.  Unless  they 
were  purchasers  or  mortgagees  in  good  faith,  the  priority  of 
the  defendants'  mortgage  will  give  them  the  preference  in 
obtaining  satisfaction  out  of  the  property  mortgaged. 

These  words  "in  good  faith,"  or  hona  fide,  have  acquired 
in  the  law  a  certain  well  known  signification.  A  person  hav- 
ing knowledge  of  the  existence  of  a  prior  right  to  property 
in  favor  of  some  other  person,  cannot  be  considered  a  pur- 
chaser or  mortgagee  in  good  faith.  (Farm.  L.  and  Trust  Co. 
y.  Hendrickson,  25  Barb.  488.) 

It  can  never  be  truly  said  that  it  is  good  faith  to  disregard 
the  well  known  rights  of  another.  A  purchaser  or  mort- 
gagee on  account  of  a  pre-existing  indebtedness  parts  with 
nothing,  and  is  not  considered  as  having  acquired  title,  or 
the  right  to  hold  property  as  security,  against  a  prior  deed 
or  mortgage  not  recorded.  Such  subsequent  purchaser  sus- 
tains no  injury  by  being  postponed  in  right  to  the  prior 
unrecorded  deed  or  mortgage.  He  is  placed  in  no  worse  con- 
dition than  he  was  before  he  received  his  deed  or  mortgage, 
and  ought  not  to  disturb  any  prior  acquired  rights. 

It  was  well  established  on  principle  and  authority,  when 
the  statute  in  relation  to  filing  mortgages  was  passed,  that 
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Buch  subsequent  purchasers  and  mortgagees  were  not  holders 
in  good  faith  when  their  claims  were  brought  in  conflict  with 
a  prior  unrecorded  mortgage  or  conveyance  otherwise  valid. 
The  words  were  used  in  the  same  sense  in  the  present  stat- 
ute. (Bickerson  v.  Tillinghasty  4  Paige,  220.  Van  Heur- 
sen  V.  Radcliff,  17  N.  F.  Rep,  680.) 

We  were  referred  to  the  case  of  Bashin  v.  Skannony  (3 
Comst,  310^)  to  establish  a  different  rule  for  the  interpreta- 
tion of  the  words  "in  good  faith/'  occurring  in  the  statute 
ref(MTed  to.  I  am  unable  to  perceive  that  any  such  conclu- 
sion is  warranted.  The  learned  justice  there  says,  that  before 
the  second  mortgagee  can  show  good  faith  so  as  to  question 
the  rights  of  the  prior  mortgagee,  or  of  the  creditors  of  the 
mortgagor,  he  must  prove  that  his  mortgage  was  given  for 
a  vaiuable  consideration  or  for  an  honest  debt. 

This  observation  falls  very  much  short  of  an  assertion  that 
an  existing  honest  demand  is  a  sufficient  consideration  to  sus- 
tain a  junior  over  a  prior  chattel  mortgage,  given  to  secure  an 
equally  honest  debt.  The  purport  of  that  decision  is  that  the 
second  mortgage  being  without  consideration,  so  far  as  ap- 
peared from  the  evidence,  the  holder  thereof  could  not,  for 
that  reason,  object  to  the  sufficiency  of  the  prior  mortgage  in 
any  respect.  The  case  of  Han/ord  v.  Artcher  (4  Hilly  271) 
is  the  authority  cited  to  sustain  the  remark  of  the  learned 
justice,  above  mentioned,  in  Bashin  v.  Shannon.  The  ques- 
tion in  Hanford  v.  Artcher  was  between  a  vendee  of  goods, 
where  there  had  been  no  change  of  the  possession  of  the 
things  sold,  and  an  execution  creditor.  To  rebut  the  pre- 
sumption of  fraud  in  such  a  case,  the  party  claiming  under 
the  sale  must  make  it  appear  that  it  was  made  in  good/aithy 
and  without  the  intent  to  defraud  creditors.  Senator  Hop- 
kins remarks,  at  page  295,  that  "proof  of  a  valuable  consid- 
eration or  an  honest  debt  is  essential  to  show  good  faith,'' 
being  the  same  words  used  in  Bashin  v.  Shannon.  In  the 
case  of  Hanford  v.  Artcher  an  honest  debt  was  sufficient  as 
a  consideration  to  uphold  the  sale,  as  between  the  vendee  and 
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The  question  has  then  to  be  consider^   *  fc 
Co.  or  the  plaintiff  here  are  in  a  condf  \      i 
the  laches  of  the  defendants,  or  the[.  w  V 
in  favor  of  the  creditors  of  the  k  ^  ^   i 
purchasers  and  mortgagees  in  go;  ^  \ 
can  it  he,  claimed  that  Gamer  i  *   ^ 
man  &  Mnir,  within  the  mef     *   ,    » 
not  a  judgment  and  execut**      ^    • 
situation  to  claim  or  enfo*.]  * 

law  for  the  collection  of/  i  f       *  ^  ^^^  ^V^^' 

referred  to  in  this  stat/  [A  '  ^ove  referred  to, 

Gktmer  &  Co.  mu^  •'  j  f  ^espect  to  be  well  set- 

possession  under  t>  ^  ^  *  ^^  o^  t^©  same  court  in 

tinder  their  biU  r  ,  J  *  lO)  were  to  be  understood  as 

law  has  provide    '  ^^^  analogous  rule  applied  to 

were  purchase  ^  '  ^>osed  to  have  been  shaken  by  the  de- 

the  defends  appeals  in  Youngs  v.  Lee^  (2  Keman^ 

obtaining  * '  ^^S^  ^^  ^^^  ^^^  ^^^^  ^^7  hsLYe  felt  himself 

These  ^^^  authority,  in  holding  that  an  honest  debt 

in  the  ^       aeration  in  good  faith,  although  the  prior  mori- . 

ing  k-    ^  ^  equal  good  &ith,  and  the  effect  will  be  to  give  8 

in  f  ^^  ^  ^  mortgi^ee  who  has  parted  with  no  present 

cb  ^eration.     I  am  unable,  however,  so  to  understand  the 

.  ^^on  in  Youngs  v.  Lee.    Prior  decisions  sustaining  the 

^  are  there  referred  to  with  approbation.     There  is  also  a 

^BBX  and  emphatic  distinction  mentioned  in  the  opinion  in 

that  case,  taking  it  out  of  the  operation  of  the  principle  re- 

^9rred  to.    The  learned  justice  delivering  the  opinion  in  Van 

ffeusen  v.  Raddiff  evidently  so  regards  it,  and  refers  to  that 

case  as  an  acknowledgment  and  repetition  of  the  previously 

existing  rule. 

I  am  not  willing  to  add  my  voice  in  overruling  well  settled 
principles  of  law,  as  they  have  been  administered  in  the  courts 
of  this  state,  either  by  encroachment  or  judicial  l^islation. 
If  a  change  or  advance  has  occurred  in  the  times,  creating  a 
necessity  for  an  alteration  in  any  of  the  rules  upon  which 
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justice  has  been  administered,  the  appeal  ought  to  be  made 
to  the  legislature  for  the  proper  change.  It  is  not  the  prov- 
ince of  the  judiciary. 

The  case  of  Dickeraon  v.  Tillinghcuty  above  refnrred  to, 
arose  under  the  recording  act,  which  declares  that  everj  con- 
veyance of  real  estate  not  recorded,  shall  be  void  as  against 
subsequent  purchasers  in  good  faith  and  for  a  valuable  con- 
sideration, whose  conveyance  shall  be  first  recorded.  This, 
and  a  large  class  of  similar  cases  arising  under  the  recording 
acts,  are  strictly  analogous,  and  in  point  here.  The  additional 
words,  requiring  a  valuable  consideration,  does  not  diminish 
the  force  of  the  statute  in  its  operation  against  prior  unr^ 
corded  conveyances. 

No  conveyance  can  be  sustained  on  the  ground  of  good 
faith,  as  against  a  prior  unrecorded  mortgage  or  deed  for  val- 
ue, unless  made  for  a  valuable  consideration.  An  honest 
existing  demand  is  a  valuable  consideration  ;  but  a  convey- 
ance on  such  consideration,  in  the  numerous  reported  cases 
arising  under  the  recording  act,  is  held  not  to  be  tn  good 
faith  when  coming  in  conflict  with  a  prior  conveyance  given 
for  value.  It  is  the  want  of  good  faith,  uid  not  the  want  of 
a  valuable  consideration,  which  prevents  full  effect  from  be- 
ing given  to  a  subsequent  conveyance  made  on  account  of  an 
antecedent  debt. 

Those  who  doubt  the  existence  and  force  of  the  principle 
of  law  here  referred  to,  and  its  application  to  the  present 
case,  may  profitably  refer  to  the  opinion  of  the  court  of  ap- 
peals in  Wood  V.  Robinson,  (22  N.  Y.  Bep.  564,  667.)  The 
court  there  say,  -''  it  is  well  settled  that  a  grantee  or  incum- 
brancer who  does  not  advance  any  thing  at  the  time,  takes 
the  interest  conveyed,  subject  to  any  prior  equity  attaching 
to  the  subject." 

I  am  of  the  opinion,  therefore,  that  Gamer  &  Go.  were  not 
piu-chasers  or  mortgagees  in  good  faith  as  against  the  mort- 
gage held  by  the  defendants.  Also  that  the  title  of  the 
plaintiff  cannot  be  sustained,  he  having  become  a  purchaser 
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with  full  knowledge  of  the  mortgage  held  by  the  defendants, 
and  the  claim  which  they  made  to  a  preference  over  the  mort- 
gage of  Gamer  &  Co.  The  charge  of  the  judge  in  this  re- 
spect was  erroneous. 

The  judgment  and  execution  of  the  defendants  was,  how- 
ever, subsequent  to  the  possession  of  the  stock  by  the  plain- 
tiff under  his  purchase  from  Gamer  &  Co.  The  levy  was,  as 
stated  by  the  judge,  unlawful. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

BosEKBANS,  J.  Within  the  cases  cited  by  Justice  Leok- 
ABD,  Garner  &  Co.  were  not  bona  fide  mortgagees  of  the 
property.  They  took  their  mortgage,  it  is  true,  without  no- 
tice of  the  unrecorded  mortgage  previously  executed  to  the 
defendants ;  but  the  consideration  of  their  mortgage  was  a 
precedent  debt,  and  no  security  was  surrendered  or  other  act 
done  by  which  they  were  placed  in  a  worse  position  by  reason 
of  not  having  notice  of  the  previous  mortgage.  It  is  impos- 
sible to  sustain  the  judgment  in  this  case  without  overruling 
the  uniform  current  of  decisions  on  this  subject.  I  concur 
in  the  conclusions  of  Justice  Leonard.  The  precise  point 
was  decided  in  Bay  v.  Birdeeye^  (5  DeniOy  619,)  by  the  court 
of  errors. 

Inqraham,  p.  J.  I  am  of  the  opinion  that  the  consider- 
ation of  the  mortgage  to  Gkraer  &  Co.  was  good,  and  that 
they  were  to  be  considered  bona  fide  holders  for  valua 

I  am  in  favor  of  afiBjining  the  judgment. 

New  trial  granted. 

[Kiw  ToBK  GniEAXi  Tibk,  May  5, 1S62.  Ingrahamf  L§amatd  and  Ro§s- 
kram  Justices.] 


NEW  YORK-MAY,  1862.  579 


Habbbouck^  adm'r  &c.,  appellant,  vs,  Hasbbo0OK  and 
others,  reapondenis. 

Although  an  inventory  filed  by  an  executor  is,  on  an  accounting,  prima  facie  * 
evidence  against  him  of  what  the  assets  consist  of  and  of  their  value,  still  It 
is  not  conclusive.  The  executor  has  a  right  to  show  that  property  not  be- 
longing to  the  estate  was  inventoried,  and  may  also  show  that  the  property 
belonging  to  the  estate  was  of  less  value  than  the  amount  at  which  it  was 
inventoried. 

The  fact  that  an  administrator,  under  the  supposition  that  he  could  turn  over 
securities  taken  by  him  on  the  sale  of  his  intestate's  interest  in  a  copartner- 
ship, filed  an  inventory  and  an  account  fixing  the  value  of  the  intestate's  in- 
terest in  the  firm  at  a  particular  sum,  should  not  preclude  him,  when  he  is 
sought  to  be  personally  charged  with  that  amount,  from  showing  the  actual 
value  of  the  interest  if  it  had  been  sold  for  cash,  or  if  the  partnership  had 
been  wound  up  in  the  usual  manner.    Iitobahax,  P.  J.  dissented. 

APPEAL  from  an  order  or  decree  of  the  surrogate  of  the 
county  of  New  York.  Henry  W.  Hasbrouck  died  intes- 
tate October  9,  1859,  leaving  the  respondents^  Isabella  Has- 
brouck,  his  widow,  Maria  Hasbrouck,  an  infant  daughter^ 
and  Henry  M.  Hasbrouck,  an  infant  son,  bom  after  the  intes* 
tate's  decease,  his  only  heirs.  On  November  10,  1859,  the 
appellant  was  appointed  administrator  of  the  decedent's  es- 
tate, and  shortly  afterwards  he  sold  out  the  decedent's  inter- 
est in  the  partnership  of  Eingon  &  Hasbrouck,  composed  of 
James  Kingon  and  the  deceased,  to  the  surviving  partner, 
Mr.  Kingon,  for  $14,703.91 ;  and  took  Mr.  Kingon's  notes 
and  bills,  indorsed  by  the  appellant  in  person,  and  maturing 
at  various  times  during  the  years  1860,  1861  and  1862,  for 
the  entire  amount.  No  formal  inventory  or  appraisement 
was  made ;  but  the  administrator  and  Mr.  Eingon,  with  an 
umpire  mutually  chosen,  made  an  estimate  of  the  partnership 
assets,  and  after  deducting  ten  per  cent  from  the  notes  and 
accounts,  and  fifteen  per  cent  from  the  stock,  they  valued 
the  decedent's  net  interest  in  the  firm  at  the  sum  mentioned, 
($14,703.91.)  The  administrator  being  cited  to  account  in 
June,  1861,  he  filed  an  inventory  (in  October,  1861)  in  which 
the  partnership  interest  was  appraised  as  above.  He  subse- 
quently filed  an  account,  in  which  it  appeared  that  he  had  in 
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his  hands  ^6416.25^  which,  however,  he  claimed  was  snbject 
to  a  personal  claim  against  the  estate  for  $3497.66,  for  money 
loaned  by  the  appellant  to  the  deceased.  The  last  two  notes 
of  Mr.  Kingon,  one  maturing  July  5,  1861,  for  $3686.25,  and 
one  January  5,  1862,  for  $3803,  not  being  paid,  the  admin- 
istrator credited  himself  with  their  amount  as  debts  not  col- 
lected. To  this  the  respondents  objected.  The  appellant 
offered  to  show  by  proof,  that  by  taking  notes  instead  of  cash 
he  had  nominally  realized  a  much  larger  amount  for  the  es- 
tate than  if  he  had  insisted  on  cash  payment ;  that  if  he  had 
permitted  the  firm  to  go  into  liquidation  in  the  ordinary  way, 
the  estate  would  not  have  been  realized  in  cash  at  the  time 
the  proceedings  were  commenced ;  and  that  at  least,  so  far  as 
the  widow  was  concerned,  she  was  estopped  by  acquiescence 
in  the  taking  of  said  notes,  and  by  her  accepting  a  chattel 
mortgage  as  collateral  for  their  payment ;  which  offers  were 
all  either  overruled  by  the  surrogate,  or  the  evidence  in  re- 
gard to  them  afterwards  disregarded  by  the  court  below. 

The  surrogate  ordered  that  the  administrator  be  charged 
with  the  amount  of  the  two  notes,  and  interest  thereon  from 
maturity.    And  the  administrator  appealed. 

Z>.  C.  Binglandj  for  the  appellant. 

Jackson  dt  Middlebrook^  for  the  respondents. 

Babkabd,  J.  Although  an  inventory  filed  by  an  execu- 
tor is,  on  an  accounting,  prima  facie  evidence  against  him  of 
what  the  assets  consist  of,  and  of  their  value,  still  it  is  Xiot 
conclusive.  The  executor  has  a  right  to  show  that  property 
not  belonging  to  the  estate  was  inventoried,  and  may  also 
show  that  the  property  belonging  to  the  estate  was  of  less 
value  than  the  amount  at  which  it  was  inventoried. 

In  this  case  the  administrator  has  done  nothing  to  deprive 
him  of  that  right.  If  in  his  account  rendered  he  had  charged 
himself  with  the  actual  cash  value  of  the  interest  of  the  de- 
ceased in  the  fibrm  of  Eingon  &  Hasbrouck^  it  cannot  be 
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doubted  that  he  would  have  been  entitled  to  introduce  proof 
showing  such  cash  value,  and  that  the  interest  had  been  put 
at  too  high  a  valuation  in  the  inventory. 

It  does  not  necessarily  follow  from  the  fact  of  the  admin- 
istrator having  sold  the  intestate's  interest  in  the  firm  at  a 
credit,  that  the  ascertainment  of  either  the  then  cash  value 
of  the  interest,  or  of  the  sum  which  would  have  been  produced 
to  the  estate  on  winding  up  the  partnership  matters  in  the 
usual  manner,  would  be  either  impossible  or  attended  with 
much  difficulty. 

The  fact  that  the  administrator,  doubtless  under  the  sup- 
position that  he  could  turn  over  the  securities  he  took  on  the 
sale,  filed  an  inventory  and  an  account  fixing  the  value  of  the 
interest  of  the  deceased  in  the  firm  at  $14,703.91,  should  not 
preclude  him,  when  he  is  sought  to  be  personally  charged 
with  that  amount,  from  showing,  if  he  can,  the  actual  value 
of  the  interest  if  it  had  been  sold  for  cash,  or  if  the  partner- 
ship had  been  wound  up  in  the  usual  course.  The  adminis- 
trator in  this  case  does  not  seem  to  have  acted  fraudulently, 
or  with  any  improper  motives  ;  but,  on  th^  contrary,  appears 
to  have  had  the  good  of  the  estate  he  represented  in  view  in 
all  he  did,  and  to  have  been  actuated  with  a  desire  to  make 
the  assets  bring  as  much  as  possible. 

Under  such  circumstances  the  law  does  not  require  that  the 
administrator  should  pay  individually  to  the  estate  more  than 
the  assets,  if  prudently  administered,  would  have  produced. 

For  these  reasons,  the  proof  offered  by  the  administrator, 
as  to  the  value  of  the  interest  of  the  deceased  in  the  partner- 
ship, was  admissible,  and  the  rejection  of  it  improper. 

Order  reversed,  and  a  new  accounting  directed  before  the 
surrogate,  with  costs  of  the  appeal. 

Lbonakd,  J.  concurred.       Ingkaham,  P.  J.  dissented. 

Order  appealed  from  reversed. 

[Kbw  Tobk  Gsnshal  Tbrh,  May  6, 1862.  Ingrahamf  Lwna/rd  and  Bar- 
mardj  Jnaticas.] 
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Nathan  P.  Howell  and  Gilbert  Howell,  executors,  &c., 
V8.  William  H.  Coopeb  and  another,  executors,  &c.,  and 
The  Beotob  &c.  of  Christ  Church  in  the  village  of 
Sag  Harbor. 

Jodgment  creditors  mast  exhanst  tbeir  remedy  at  law,  by  the  issaing  of  an 
execution,  and  the  return  thereof  unsatisfied,  in  whole  or  in  part,  before 
they  wiU  be  in  a  condition  to  demand  the  judgment  of  a  court  of  equity  aa 
to  the  yalklity  of  a  mortgage  executed  by  their  debtor. 

Accordingly  hM,  that  judgment  creditors  of  a  religious  society  could  not 
file  a  complaint  in  the  nature  of  a  creditor's  bill,  to  have  a  mortgage,  given 
by  the  society,  prior  to  the  date  of  the  plaintiffb'  judgment,  declared  to  be 
invalid,  and  the  foreclosure  thereof  perpetually  enjoined,  on  the  ground 
that  it  was  executed  without  any  authority  or  permission  being  previously 
obtained  from  the  court  of  chancery,  or  supreme  court,  to  execute  a  morU 
gage  upon  the  property  of  the  church ;  it  appearing  that  the  plaintiflEs  had 
not  attempted  to  sell  the  mortgaged  property,  or  any  other  property  of  the 
church,  on  execution. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
the  demurrer  of  the  plaintiffs  to  the  answer  of  the  de- 
fendants Wm.  H.  and  G.  H.  Cooper.  The  action  was  brought 
by  the  plaintiffs  as  executors  of  the  will  of  Lewis  Howell, 
deceased.  The  complaint  alleged  that  on  the  15th  day  of 
November,  1845,  pursuant  to  the  act  of  the  legislature  passed 
April  5,  1813,  entitled  ^^An  act  to  provide  for  the  incorpora- 
tion of  religious  societies,'^  the  defendants  the  rector,  church- 
wardens and  vestrymen  of  Christ  Church  in  the  village  of 
Sag  Harbor,  became  a  religious  incorporation  by  that  name. 
And  that  such  corporation  has  ever  since  been,  and  still  is, 
acting  as  such,  at  Sag  Harbor  aforesaid. 

That  on  the  15th  day  of  March,  1860,  the  plaintiffs,  in 
another  action  in  which  they  were  plaintiffs,  and  the  said 
rector,  churchwardens  and  vestrymen  were  defendants,  by  the 
consideration  and  judgment  of  this  court,  recovered  against 
the  said  rector,  churchwardens  and  vestrymen  the  sum  of 
$1148.53,  damages  and  costs ;  and  such  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  the  county  of  Suffolk 
on  the  16th  day  of  the  same  month ;  that  the  same  remains 
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wholly  unpaid  and  unsatisfied,  and  in  full  force.  That  on 
the  said  15th  of  March,  1860,  the  defendants  Wm.  H.  and  Gil- 
bert H.  Cooper  filed  in  the  same  clerk's  office  a  notice  of  the 
pendency  of  an  action  in  this  court,  brought  by  them  as  ex- 
ecutors of  the  will  of  William  Cooper,  deceased,  against  the 
said  rector,  churchwardens  and  vestrymen,  for  the  foreclosure 
of  a  mortgage,  and  the  sale  of  the  lands  and  premises  covered 
by  a  mortgage  alleged  to  have  been  given  by  the  said  rector, 
churchwardens  and  vestrymen  to  the  said  William  Cooper, 
deceased,  in  his  lifetime,  to  secure  the  payment  of  $1200 
and  interest,  bearing  date  on  the  23d  of  November,  1847, 
and  recorded  in  the  said  clerk's  office  on  the  14th  of  Decem- 
ber in  the  same  year.  That  such  foreclosure  action  was  then 
pending,  and  is  still  pending ;  and  that  the  complaint  therein 
was  filed  in  the  said  clerk's  office  on  the  same  15th  of  March ; 
and  that  there  is  in  said  clerk's  office  a  record  of  such  a  mort- 
gage. That  the  said  alleged  mortgage  was,  on  or  about  the 
day  of  its  date,  executed  by  the  said  rector,  churchwardena 
and  vestrymen,  so  far  as  they  had  power,  to  the  said  Will- 
iam Cooper,  in  his  lifetime ;  and  that  the  same  contains  the 
usual  power  of  sale.  That  the  said  rector,  churchwardens 
and  vestrymen  were  never  authorized  or  permitted  by  any 
chancellor,  vice  chancellor,  court  or  magistrate,  of  or  acting 
under  the  authority  of  this  state,  to  execute  or  give  the  said 
alleged  mortgage,  or  otherwise  mortgage  or  convey  the  lands 
and  premises,  or  any  part  of  the  lands  and  premises,  described 
in  or  purporting  to  be  mortgaged  thereby ;  nor  was  the  said 
alleged  mortgage  executed  by  or  with  the  authority,  permis- 
sion or  consent  of  any  such  chancellor,  vice  chancellor,  court 
or  magistrate.  The  description  of  the  premises  embraced  in 
the  mortgage  was  set  forth  in  the  complaint.  The  plaintiffs 
allied  that  the  land  was,  with  a  church  building  thereon, 
granted  and  conveyed  to  the  said  rector,  churchwardens  and 
vestrymen,  in  fee,  by  the  trustees  of  the  First  Church  and 
congregation  in  Sag  Harbor,  another  religious  incorporation, 
long  before  November,  1847,  and  on  or  about  the  month  of 
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December,  1846 ;  and  that  the  said  rector,  churchwardens 
and  yestrymen  have  eter  since  owned  and  been  in  possession 
of  the  same ;  and  that  the  same  was  not,  nor  was  any  part 
thereof,  ever  conveyed  to  them  by  the  said  William  Cooper, 
deceased,  or  by  any  person  or  party  holding  in  trust  for  him, 
or  for  his  benefit  or  account.  That  as  soon  as  the  plaintiffs 
learned  of  the  commencement  of  the  said  foreclosure,  they 
applied  to  the  attorneys  for  the  plainti£b  therein  to  be  made 
parties  defendant  thereto,  stating  the  invalidity  of  the  said 
alleged  mortgage,  and  the  grounds  of  such  invality,  but  such 
request  was  refused.  They  have  also  requested  the  plaintifb 
in  such  foreclosure  suit  to  discontinue  the  i»me,  but  have 
received  no  answer  to  such  request,  although  they  notified 
them  that  the  said  mortgage  was  invalid,  as  not  having  been 
authorized  by  any  court  or  judicial  magistrate,  and  that  these 
plaintiffs  must  contest  it  if  prosecuted.  The  plaintiffs  there- 
fore demanded  judgment  that  the  said  alleged  mortgage  be 
declared  and  adjudged  invalid,  and  the  said  action  for  its 
foreclosure  dismissed,  or  perpetually  stayed  and  enjoined, 
with  costs,  &c. ;  or  for  such  further  or  other  relief,  &c. 

The  defendants  the  rector  &c.  of  Christ  Church  did  not 
appear  in  the  action. 

The  defendants  William  H.  Cooper  and  G-ilbert  H.  Cooper, 
executors  of  the  will  of  WiUiam  Cooper,  deceased,  separately 
answered  the  complaint,  and  alleged  that  the  whole  sum  of 
$1200,  for  which  the  mortgage  to  William  Cooper  was  given, 
was  by  him  loaned  to  the  mortgagors  for  the  purpose  of  en- 
abling them  to  make  repairs  and  improvements  upon  the 
mortgaged  premises  and  the  buildings  thereon,  and  that  the 
whole  of  the  said  sum  was  used  and  expended  for  that  pur- 
pose ;  and  also,  that  the  said  William  Cooper  loaned  the  said 
sum  of  money  wholly  upon  the  credit  of  the  mortgaged  prem- 
ises, believing  the  premises  to  be  free  and  clear  of  all  incum- 
brance, legal  or  equitable,  and  without  any  knowledge, 
information  or  suspicion  that  any  incumbrance  existed.  And 
the  defendants  further  stated  that  they  were  advised  and  be- 
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lieyed,  as  matter  of  law,  that  it  was  not  necessary  to  the 
validity  of  the  said  mortgage  that  authority  or  permission 
from  any  chancellor,  vice  chancellor,  court  or  magistrate, 
should  have  .been  granted  to  the  said  religious  corporation,  or 
any  of  its  officers,  to  execute  the  same ;  and  that  even  if  the 
said  mortgage  should  be  adjudged  to  be  insufficient  as  a  legal 
security,  in  consequence  of  any  or  all  the  defects  alleged  by 
the  plaintiffs,  yet  the  said  sum  of  money,  the  payment  of 
which  the  said  mortgage  was  intended  to  secure,  was,  from 
the  time  such  mortgage  was  given,  and  still  is,  an  equitable 
lien,  paramount  to  all  others  upon  the  said  mortgaged  prem- 
ises. And.  these  defendants  further  submitted,  as  matter  of 
law,  that  the  plaintiffs  were  strangers  in  respect  to  any  ques- 
tion between  these  defendants  and  the  said  rector,  church- 
wardens, &c.  as  it  regards  the  proper  execution  of  the  mort- 
gage, or  the  authority  which  the  said  religious  corporation 
had  to  execute  it,  or  the  validity  of  the  equitable  lien  of 
these  defendants  upon  the  mortgaged  premises  for  the  amount 
of  money  loaned  by  their  testator  to  the  said  religious  corpo- 
ration ;  and  that  the  plaintiffs  have  no  right  to  interfere  be- 
tween these  defendants  and  the  said,  religious  corporation, 
for  any  or  all  the  causes  set  forth  in  the  said  complaint ;  and 
that  therefore  the  plaintiffs  have  not  stated  facts  sufficient 
to  constitute  a  cause  of  action. 

To  this  answer  the  plaintiffs  demurired,  on  the  ground 
that  it  does  not  state  facts  constituting  or  raising  a  defense 
to  the  complaint. 
« 

S.  P.  Feaeendeuy  for  the  appellants. 

MUler  dk  TuthxU^  for  the  respondents. 

Lbonabd,  J.  The  complaint  in  this  action  is  in  the  na- 
ture of  a  judgment  creditor's  bill.  The  judgment  of  the 
plaintiffs  was  recovered  in  1860,  against  the  rector  &c.  of 
Christ  church  &c.,  and  it  is  here  sought  to  have  a  mortgage 
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made  hj  the  church  to  the  testator  of  the  defendautfl,  Coop- 
er, declared  to  be  invalid,  and  the  foreclosure  thereof  perpet- 
ually enjoined.  The  mortgage  was  made  in  1847,  to  secure 
a  sum  of  money  borrowed  by  the  church  at  that  time  for  the 
purpose  of  repairing  the  church  edifice,  and  actually  so  ex- 
pended. 

The  ground  of  the  plaintiffs'  claim,  apparently  so  extrapr- 
dinary,  is  that  no  authority  or  permission  was  ever  obtained 
from  the  court  of  chancery  or  the  supreme  court  to  execute 
any  such  mortgage  on  the  property  of  the  church,  as  it  is  in- 
sisted that  the  statutes  of  this  state  require.  (3  It.  S.  298, 
[old  ed.]  §§  4, 11.)  It  does  not,  however,  appear  to  be  ne- 
cessary to  determine  the  question  sought  to  be  presented. 
The  plaintiffs  have  a  complete  and  effectual  remedy  at  law, 
if  their  theory  be  correct,  by  a  sale  of  the  mortgaged  prop- 
erty, or  some  other  property  of  the  church,  on  execution, 
which  they  have  not  yet  attempted. 

The  executors  of  the  mortgagee  have  not  brought  the  plain- 
tiffs into  court,  or  asked  for  any  relief  against  their  rights  at 
law.  It  is  the  plaintiffs,  on  the  contrary,  who  have  become 
the  actors,  and  are  now  demanding  in  a  court  of  equity  the 
enforcement  of  a  forfeiture  against  the  holders  of  a  mortgage, 
the  bona  fide  consideration  of  which  is  not  questioned.  It  is 
not  even  claimed  that  the  mortgage,  at  the  time  it  was  exe- 
cuted, caused  the  plaintiffs  any  injury.  They  fail  to  show 
any  statutory  right  to  maintain  this  action,  or  any  paramount 
equity  in  their  favor. 

The  plaintiffs  must  exhaust  their  remedy  at  daw,  by  the 
issue  of  an  execution  and  a  return  thereof  unsatisfied,  in  whole 
or  in  part,  before  they  will  be  in  a  condition  to  demand  the 
judgment  of  a  court  of  equity  as  to  the  validity  of  the  mort- 
gage in  question.  (The  North.  Am.  Fire  Ins.  Co.  v.  Gra- 
ham,  5  Sandf.  S.  0.  Rep.  197.  McCvUough  v.  Ob%,  5 
Bosworth'a  B.  487.  Also  other  cases  re/erred  to  in  those 
reports.) 

Affirmative  relief  to  enforce  a  forfeiture  is  not  usually  af- 
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forded  in  equity,  unless  it  is  enjoined  by  statute,  as  in  the 
case  of  usury. 

The  order  appealed  from  should  be  affirmed  with  costs. 

Ingbaham,  p.  J.  Without  being  considered  as  assenting 
to  the  proposition  that  a  religious  corporation  may  mortgage 
real  estate  without  the  consent  of  the  court,  as  required  by 
statute  in  cases  of  sales  of  real  estate,  I  concur  in  affirming 
the  order  appealed  from,  on  the  ground  that  the  plaintiffs  do 
not  show  in  their  complaint  any  right  to  this  remedy.  There 
is  nothing  to  show  that  the  plaintiff's  debt  is  not  amply 
secured,  even  if  the  mortgage  was  enforced ;  or  that  they 
have  been  unable  by  execution  to  obtain  payment  of  their 
judgment. 

If  the  equity  of  redemption  had  been  purchased  ~by  them 
under  execution,  they  might  present  better  grounds  for  re- 
lief.    The  order  should  be  affirmed. 

Babkabd  J.  concurred. 

Judgment  affirmed. 

[Nbw  York  Gubbal  Tbbk,  May  6, 1862.  IngraKcmf  Leonard  and  Bar- 
nard,  Jnstioei.] 


J.  W.  Fbeeman  V8.  Thomas  Auld  and  others. 

A  mortgage,  and  the  bond  accompanying  the  same,  on  their  flice,  purported 
to  secnre  the  ^yment  of  |4000  with  interest.  But  by  an  instrument  exe- 
cuted by  the  mortgagee  on  the  delivery  of  the  bond  and  mortgage,  it  was 
recited  that  the  mortgagors  had  agreed  to  accept  from  the  mortgagee  only 
$2000  at  that  time,  and  the  balance  of  the  $4000  on  the  completion  of  a 
house,  upon  the  mortgaged  premises.  The  $2000  advanced  was  to  bear 
interest  from  the  date  of  the  loan,  and  the  other  $2000  not  until  it  should 
be  advanced.  SM,  that  as  between  the  parties  to  the  bond  and  mortgage 
the  mortgagee  could  not  enforce  the  payment  upon  it  of  any  greater  sum 
than  the  $2000  loaned,  at  the  date  thereof,  with  interest,  until  it  had  ad- 
vanced the  remainhig  sum  of  |2000. 
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ffddj  aUOf  that^very  aasignee  of  the  bond  and  mortgage  took  them  rabject 
to  the  eqnitieB  existiog  betweea  the  original  parties ;  and  that  one  taking 
an  assignment  of  such  bond  and  mortgage  with  fall  knowledge  that  only 
$2000  had  been  loaned  upon  them,  he  paying  only  that  sum  to  the  mort- 
gagee,  for  the  assignment,  had  no  right  to  foreclose  the  mortgage  for  a 
greater  sum.    Lboxabd,  J.  dissented. 

APPEAL  by  the  defendant  Thomas  Auld  from  a  judg- 
ment of  foreclosure  and  sale,  rendered  at  special  term. 
The  action  was  brought  for  the  foreclosure  of  a  mortgage  to 
secure  the  payment  of  a  bond  of  04000  and  interest,  made 
by  the  defendants  Ira  A.  Allen  and  John  W.  Stevens  to  the 
Home  Insurance  Company,  and  by  said  mortgagees  assigned 
to  the  plaintiff.  On  the  25th  day  of  February,  1859,  Ira  A. 
Allen  and  John  W.  Stevens,  being  then  the  owners  in  fee 
of  certain  premises  in  the  city  of  New  York,  applied  to  '*The 
Home  Insurance  Company"  of  that  city  for  a  loan  of  the 
sum  of  $4000,  to  secure  which  sum  the  said  Allen  &  Stevens 
executed  their  certain  bond  for  that  sum,  and  a  mortgage, 
to  secure  it.  The  insurance  company  never  paid  the  whole 
amount  of  this  |!4000  to  said  Allen  &  Stevens,  but  only 
the  sum  of  $2000,  on  the  3d  day  of  March,  1859 ;  and  at 
the  same  time  of  the  delivery  of  the  bond  and  mortgage  to 
the  Home  Insurance  Company,  and  the  receipt  of  the  said 
$2000,  the  said  insurance  company  made  and  delivered 
to  Allen  &  Stevens  an  agreement,  whereby  the  company 
agreed  to  advance  the  remaining  unpaid  portion  of  the  said 
$4000,  to  wit :  the  unpaid  sum  of  $2000,  secured  by  the 
said  mortgage  upon  the  completion  of  the  house  mentioned 
in  the  mortgage.  *  It  was  stipulated  on  the  trial,  and  the 
plaintiff  admitted,  that  the  said  insurance  company  had 
never  advanced  more  than  the  said  sum  of  $2000,  and  that 
the  plaintiff,  at  the  time  he  received  the  assignment  of  the 
said  mortgage,  took  the  same  with  full  knowledge  and  notice 
that  the'  insurance  ompany  had  not  advanced  the  sum  of 
$4000,  but  only  the  sum  of  $2000.  That  on  the  Ist  day 
of  March,  1859,  Allen  &  Stevens  conveyed  by  deed  the 
premises  upon  which  the  mortgage  was  a  Uen  to  Henry  L. 
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BuUdey^  subject  to  the  said  mortgage  of  $4000^  and  bj  a 
covemmt  in  said  deed  Bulkley  assumed  the  payment  of  the 
said  mortgage  of  $4000  to  the  insurance  company.  That 
on  the  Ist  day  of  April,  1859,  Bulkley  by  deed  conveyed  the 
mortgaged  premises  to  one  Peter  Coyle,  subject  to  the  said 
mortgage  of  $4000,  which  Coyle  covenanted  to  pay  off  and 
save  harmlesss  Bulkley  therefrom.  That  on  the  27th  day  of 
July,  1859,  Coyle  conveyed  by  deed  the  aaid  mortgaged 
premises,  subject  to  the  mortgage  of  $4000,  to  the  defend- 
ant Thomas  Auld ;  but  Auld  did  not  coveiugit  to  pay  the 
mortgage  of  $4000.  That  before  the  conveyance  of  the  prem- 
ises to  the  defendant  by  Coyle,  the  defendant  went  to  the 
Home  Insurance  Company,  who  then  held  the  mortgage,  and 
was  by  them  informed  that  they  had  advanced  but  the  sum 
of  $2000  of  the  amount  of  4000  set  forth  and  secured  by 
the  mortgage,  and  that  the  remaining  $2000  they  would  pay 
to  the  defendant  to  enable  him  to  finish  the  house  with. 
That  after  the  defendant  had  become  the  purchaser  of  the 
premises  from  Coyle,  he  went  on  and  expanded  the  sum  of 
$3500  in  the  completion  of  the  house.  That  after  the  con- 
veyance of  the  premises  to  the  defendant  and  his  completion 
of  the  said  house,  and  on  the  31st  day  of  December,  1859, 
the  Home  Insurance  Company,  upon  the  payment  to  them 
of  the  sum  of  $2000,  assigned  the  said  mortgage  to  Charles 
H.  Freeman,  who  on  the  same  day  assigned  the  same  to  the 
plaintiff  for  only  the  consideration  of  $2000,  and  when  he  so 
took  said  assignment  he  knew  that  only  the  sum  of  $2000 
had  been  advanced  by  the  insurance  company.  That  after 
the  assignment  of  the  mortgage  to  the  plaintiff,  and  before  the 
commencement  of  the  action,  the  defendant  tendered  to  the 
plaintiff  the  payment  of  $2000  and  all  interest  due  thereon 
up  to  the  day  of  such  tender,  which  was  refused  by  the  plain- 
tiff, who  claimed  the  whole  amount  of  the  $4000.  That  the 
assignment  of  the  mortgage  was  made  to  the  plaintiff  on  the 
31st  day  of  December,  1859,  in  consideration  of  his  paying 
to  the  insurance  company  $2000.    On  the  1st  day  of  Jan- 
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nary,  1858,  when  the  plaintiff  made  up  his  balance  sheet 
against  Allen  &  Steyens,  it  was  ascertained  that  thejr  owed 
him  for  lumber,  a  long  time  before  then  sold  to  them,  to 
an  amount  of  $10,000,  which  amount  was  increased  and 
carried  forward  to  the  1st  of  January,  1860,  when  the  said 
indebtedness  was  oyer  $15,000.  That  in  April,  1860,  Allen, 
one  of  the  firm  of  Allen  &  Stevens,  had  a  conyersation  with 
the  plaintiff,  when  it  was  for  the  first  time  agreed  that  the 
plaintiff  should  credit  Allen  &  Steyens  on  their  indebtedness 
to  him  the  sum  of  $2000,  though  Allen  could  not  state  pos- 
itiyely  whether  this  conversation  in  reference  to  the  crediting 
his  account  was  before  this  suit  was  brought  or  not.  The 
action  was  commenced  against  the  defendant  Auld  on  the 
20th  of  March,  1860.  It  was  insisted  that  the  defendant 
Auld  having  tendered  to  the  plaintiff  before  the  action  was 
commenced  the  $2000,  and  all  interest  due  the  plaintiff 
after  that  time,  could  not  make  the  arrangement  with  Allen 
to  credit  on  the  account  of  Allen  &  Stevens  the  $2000,  so  as 
to  relate  back  to  t}ie  time  when  he  received  the  assignment 
from  the  insurance  company,  and  in  fraud  of  the  then  vested 
rights  of  the  defendant  Auld. 

By  the  judgment  the  whole  sum  of  $4000,  with  interest 
thereon,  was  declared  to  be  due  to  the  plaintiff,  and  the  mort- 
gaged premises  were  ordered  to  be  sold,  to  satisfy  the  same. 

JB.  M.  Harrington,  for  the  appellants. 

Wm.  B.  Bo88y  for  the  respondent 

BosEKRANS,  J.  The  mortgage  sought  to  be  foreclosed  in 
this  case,  and  the  bond  accompanying  the  same,  on  their  face 
purported  to  secure  to  the  Home  Insurance  Company  the 
payment  of  the  sum  of  $4000  with  interest.  But  by  an  in- 
strument executed  by  the  mortgagee  to  the  mortgagors  con- 
temporaneously with  the  delivery  of  the  bond  and  mortgage, 
it  was  recited  that  the  mortgagors  had  agreed  to  accept  from 
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the  mortgagee  only  the  sum  of  $2000  at  the  time  of  the  ex- 
ecution of  the  bond  and  mortgage,  and  the  balance  of  said 
$4000  at  the  time  of  the  completion  of  the  house  in  course 
of  erection  on  the  mortgaged  premises  to  the  satisfaction  of 
the  mortgagee*.  It  was  also  recited  that  the  mortgagee  ad- 
vanced at  that  time  the  sum  of  $2000  to  the  mortgagor, 
upon  the  express  understanding  and  agreement  between  the 
parties  to  the  mortgage  that  the  same  should  bear  interest, 
to  be  computed  and  charged  from  the  date  of  said  loan.  And 
it  was  agreed  by  the  mortgagee  that  the  remaining  sum  of 
$2000,  secured  to  be  paid  by  said  bond  and  mortgage,  should 
not  bear  interest  until  it  should  be  advanced  by  the  mort- 
gagee, notwithstanding  the  provisions  of  the  bond  and  mort- 
gage. As  between  the  parties  to  this  bond  and  mortgage,  it  is 
clear  that  the  mortgagee  could  not  enforce  the  payment  upon  it 
of  any  greater  sum  than  the  $2000  loaned  at  the  time  of  the 
delivery  of  the  bond  and  mortgage,  and  the  interest  thereon, 
until  it  had  advanced  the  remaining  sum  of  $2000.  It  is 
also  clear  that  every  assignee  of  said  bond  and  mortgage  took 
them  subject  to  the  equities  existing  between  the  original 
parties.  It  was  expressly  stipulated  in  this  action  that  the 
mortgagee  never  did  advance  upon  the  mortgage  more  than 
the  sum  of  $2000.  The  plaintiff  claims  the  right  to  fore- 
close this  mortgage  as  assignee,  and  in  addition  to  the  rule 
of  law  adverted  to — that  he  took  the  assignment  subject  to 
the  equities  existing  between  the  original  parties — it  appears 
by  the  stipulation  referred  to  that  he  took  the  assignment  of 
the  bond  and  mortgage  with  full  knowledge  that  only  $2000 
had  been  loaned  upon  them ;  and  that  he  only  paid  the  mort- 
gagee that  sum,  for  the  assignment.  If  this  were  the  whole 
of  the  case,  the  plaintiff  had  no  right  to  foreclose  the  mort- 
gage for  more  than  the  $2000  advanced  upon  it. 

But  the  judge  by  whom  the  cause  was  tried  has  found  as 
a  fjEtct  that  at  the  date  of  the  mortgage  the  mortgagors,  in 
addition  to  receiving  the  sum  of  $2000  upon  it,  also  received 
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from  the  mortgagee  its  agreement  to  advance  npon  the  bond 
and  mortgage  the  further  sum  of  $2000,  when  the  house  then 
in  process  of  erection  upon  the  mortgaged  premises  should 
be  completed  to  the  satisfSeustion  of  the  mortgagee.  Assum- 
ing this  finding  to  be  correct,  it  is  difficult  to  see  that  it  can 
have  any  force,  when  it  is  conceded  that  even  if  the  contin- 
gency had  happened  upon  which  the  ftirther  advance  was  to 
be  made,  no  such  advance  had  in  fact  been  made.  The  mort- 
gagee could  in  no  event  recover  more,  or  foreclose  the  mort- 
gage for  a  greater  sum,  than  was  actually  advanced  upon  it 
But  the  defendant  has  excepted  to  the  finding  of  fact ;  and  a 
reference  to  the  instrument  signed  by  the  mortgagee,  (which 
contains  the  whole  of  the  evidence  upon  this  subject,)  shows 
that  the  exception  is  well  taken.  That  instrument  did  not 
bind  the  mortgagee  to  advance  a  doUar  beyond  the  sum  of 
$2000  advanced  at  its  date.  It  left  it  optional  with  the 
mortgagee  to  make  further  advances  or  not,  as  it  might 
choose,  and  merely  provided  that  the  remaining  sum  of  $2000 
should  not  bear  interest  until  it  should  be  advanced  by  the 
mortgagee. 

But  the  plaintiff  insists  that  the  mortgagors  subsequently 
conveyed  the  mortgaged  premises  to  Bulkley,  subject  to  this 
mortgage  of  $4000,  which  Bulkley  assumed  to  pay  as  a  part 
of  the  consideration  of  purchase ;  and  that  as  between  the 
mortgagors  and  Bulkley  $4000  was  deducted  from  the  pur- 
chase money,  and  Bulkley  sold  the  premises  to  one  Coyle 
under  similar  circumstances,  and  a  similar  agreement  as  be- 
tween them ;  that  Ooyle  sold  the  premises  to  the  defendant 
Auld  under  similar  circumstances,  and  a  similar  agreement  as 
between  them  ;  and  that  as  the  plaintiff  had  paid  the  mort- 
gagee $2000  for  the  assignment  of  the  bond  and  mortgage, 
and  had  made  an  agreement  with  the  mortgagors  to  credit 
them  the  sum  of  $2000  in  addition,  upon  their  prior  indebt- 
edness to  him,  and  had  given  such  credit,  these  facts  give 
him  the  right  to  collect  the  sum  of  $4000  upon  the  bond,  or 
to  foreclose  the  mortgage  for  that  sum  with  interest  from  the 
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date  of  tbe  mortgage.  This  claim  has  no  foundation  in  law, 
if  the  facts  stated  are  conceded.  The  agreement  of  the  plain- 
tiff to  credit  the  mortgagors  $2000  upon  their  precedent  in- 
debtedness to  him^  and  the  giving  of  such  credit,  did  not 
operate  as  an  assignment  of  any  cause  of  action  the  mortga- 
gors may  have  had  against  any  of  the  purchasers  of  the  mort- 
gaged premises  upon  their  respective  agreements  to  pay  $4000 
upon  the  bond  and  mortgage.  The  plaintiff  still  stood  as 
the  naked  €issignee  of  the  bond  and  mortgage,  and  was  only 
entitled  as  such  to  recover  the  actual  sum  due  upon  them. 
The  mortgagors  Msigned  nothing  to  the  plaintiff,  and  the 
facts  stated  did  not  operate  as  an  assignment  of  any  thing 
to  him. 

But  the  defendant  Auld  has  excepted  to  the  finding  of 
fact  that  the  successive  purchasers  of  the  mortgaged  prem- 
ises made  agreements  with  their  immediate  vendors,  to  pay 
the  sum  of  $4000  upon  the  mortgage.  The  deeds  to  the  sev- 
eral purchasers  contain  the  only  evidence  of  their  agreements 
on  this  subject,  and  they  show  that  the  extent  of  their  sev- 
eral agreements  was  to  pay  the  amount  actually  due  upon 
the  mortgage.  Bulkley  assumed  and  covenanted  to  pay  the 
mortgage,  described  as  amounting  to  $4000,  the  sum  due 
and  to  grow  due  thereon.  The  agreements  of  the  other  ven- 
dees were  similar  to  Bulkley's.  This  exception  is  well  taken. 
The  proof  does  not  warrant  the  finding.  The  c^use  of  action 
which  the  several  vendors  of  the  mortgaged  premises  may 
have  against  the  vendees,  upon  their  agreements  to  pay  the 
consideration  money  agreed  to  be  paid,  can  only  be  enforced 
by  the  several  vendors  or  some  assignee  of  the  equitable  lien 
or  right  of  action  of  their  vendors  for  the  unpaid  purchase 
money.  It  is  questionable  whether  such  assignee  can  enforce 
the  lien.     (1  Lead,  Cas.  in  Eq,  367,  369.) 

The  plaintiff  should  have  accepted  the  sum  of  $2000  and 
interest,  tendered  him  by  the  defendant  Auld.  The  judg- 
ment of  the  special  term  should  be  reversed,  and  a  new  trial 
ordered,  unless  the  plaintiff  shall  elect  to  modify  the  judg- 
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xxient  so  that  it  shall  be  for  the  recovery  of  the  sum  of  $2000 
and  interest,  and  that  the  defendant  Auld  recover  his  coats 
of  the  action. 

Inobaham,  p.  J.  concurred. 

Leonard,  J.  (dissenting.)  Allen  &  Stevens  had  the  power 
to  charge  the  premises  with  the  payment  of  any  moii^^age 
which  they  had  executed,  by  their  conveyance  to  Bui!dey, 
although  not  a  dollar  had  been  advanced  by  the  mortg^igee. 

Bulkley  and  his  heirs  and  assigns  were  estopped  froLn  de- 
nying the  validity  of  the  mortgage.  Allen  &  Stevens,  after 
conveying  the  premises  to  Bulkley,  might  lawfully  take  an 
assignment  of  the  mortgage  to  themselves  and  enforce  its  col* 
lection,  although  the  mortgagees  had  not  advanced  a  dollar 
thereon  ;  the  terms  of  the  conveyance  to  Bulkley  having  made 
the  mortgage  a  charge  on  the  premises.  The  present  plain- 
ti£G9  may  lawfully  enforce  the  collection  of  the  whcle  mort- 
gage money ;  one  half  of  the  amount  being  collected  for  the 
benefit  of  Allen  &  Stevens,  and  to  be  applied  by  the  plaintiff 
in  part  satisfaction  of  his  demands  against  them. 

The  defendant  Auld  did  not  make  inquiry  of  the  right 
party,  as  to  the  amount  due  or  advanced  on  the  mortgage. 
He  should  have  made  his  inquiries  of  the  holder  of  the  mort- 
gage ;  not  of  the  insurance  company,  who  had  ceased  to  hold 
it,  or  have  any  interest  therein. 

Had  the  insurance  company  foreclosed  the  mortgage  while 
they  were  the  holders  of  it,  their  duty  would  have  required 
them  to  collect  the  whole  amount,  if  they  were  notified  of 
the  terms  of  the  conveyance  from  Allen  &  Stevens  to  Bulk- 
ley,  in  respect  to  assuming  the  payment  of  the  whole  mort- 
gage. There  is  no  evidence  tending  to  show  that  Bulkley, 
or  his  assigns,  were  entitled  to  receive  the  remainder  of  the 
sum  secured  by  the  mortgage,  over  and  above  the  $2000  ad- 
vanced by  the  insurance  company  to  Allen  &  Stevens.  The 
light  to  receive  the  residue  of  the  money  which  the  insurance 
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company  agreed  to  advance  belonged^  prima  facie,  to  the 
mortgagors,  Allen  &  Stevens.  If  the  insurance  company,  or 
its  assignee,  collected  any  thing  on  the  mortgage,  over  and 
above  the  sum  advanced  by  the  insurance  company,  it  would 
be  as  trustee  for  Allen  &  Stevens.  They  were  interested  to 
the  extent  of  one  half  of  the  amount  of  the  mortgage  after 
their  conveyance  to  Bulkley,  and  they  had  the  power  to  make 
any  disposition  of  that  interest  which  they  thought  proper. 
The  judgment  should  be  a£Snned  with  costs. 

New  trial  granted. 

[Nbw  Tobk  Qbnual  Tibx,  May  6,  1862.    Jngrakam,  L§onard  and  Rp$^ 
kranSf  Justices.] 


Hyatt,  receiver,  &c.  vs.  Whipple  and  others. 

In  an  action  by  the  receiver  of  an  insurance  company,  npon  a  preminm  note, 
as  between  the  company  and  one  of  its  members,  the  existence  of  the  cor- 
poration is  to  be  deemed  sufficiently  estabilshed. 

It  is  not  a  yalid  objection  to  an  extended  charter,  authorized  by  the  act  of 
1849,  that  it  makes  a  substantial  change  in  the  corporate  powers  originally 
possessed  by  the  company.  The  right  to  alter,  amend  or  repeal  beiog 
resenred  in  the  acts  of  1886  and  1849,  is  substantially  in  all  charters  subse- 
quently granted,  and  is  a  part  of  the  contract  on  both  sides,  assented  to  by 
each  member. 

The  assent  of  a  corporation,  by  its  stockholders,  or  by  its  directors,  is  not 
necessary  to  give  valid ity  to  a  legislative  alteration  of  its  charter,  where 
the  legislature  has  reserved  the  right  to  alter  it  without  the  company's 
consent. 

An  insurance  company,  chartered  in  1836,  was  authorized  by  its  charter  to 
insure  at  such  rates  and  upon  such  proportion  of  premium  notes  and  of 
cash  premium  as  the  directors  should  determine.  And  the  board  of  direct- 
ors was  required,  from  time  to  time,  to  fix  and  determine  the  rates  of  insur« 
ance,  the  sum  to  be  insured,  and  the  amount  of  premium  notes  and  money 
to  be  paid  for  any  insurance.  In  1851  the  company  extended  its  charter, 
under  the  act  of  1849,  and  changed  its  corporate  name.  The  act  of  Juno 
2S5,  1868,  relative  to  the  incorporation  of  insurance  companies,  provides 
that  all  companies  incorporated  or  extended  under  the  act  of  1849» "  are 
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Jumibj  brought  under  the  provisions  of  this  act,  except  that  their  capital 
may  continue  of  the  amount  named  in  their  charters,  dtc.,  and  are  also 
entitled  to  aU  the  privileges  granted  by  said  charters."  Held  that  the  right 
of  the  directors,  granted  by  the  charter  of  the  company,  to  determine  the 
amount  of  cash  premium  to  be  paid  at  the  time  of  the  insurance,  was  a 
"  privilege  granted  "  by  the  charter,  and  was  therefore  expressly  excepted 
by  the  act  of  1858  from  the  operation  of  its  provisions. 
Accordingly  ?ield,  that  the  directors  having,  by  virtue  of  the  charter,  fixed 
and  determined  the  rates  of  insurance,  the  sum  to  be  insured,  and  the 
amount  of  premium  notes  and  money  to  be  paid  for  every  ioRurance,  and 
having  issued  a  policy  of  insurance  to  the  defendant,  after  the  charter  of 
the  company  was  extended,  and  taken  his  note  for  a  portion  of  the  premi- 
um, the  validity  of  such  note  was  not  affected  by  the  provision  of  the  act 
of  1868,  declaring  that  no  premium  note  shall  be  for  more  than  five  times 
the  whole  amount  of  the  cash  premium. 

THIS  is  an  appeal  from  a  judgment  recovered  by  the  plain- 
tiff at  the  Rensselaer  circuit  in  October,  1861,  before 
Justice  Gould  and  a  jury.  It  appeared  on  the  trial  that  the 
plaintiff  was  appointed  receiver  of  "  The  Rensselaer  Insur- 
ance Company/'  and  that  the  company  was  originally,  in 
1836,  incorporated  under  the  name  of  ^^The  Rensselaer 
County  Mutual  Insurance  Company."  That  in  October, 
1851,  the  company  extended  its  charter,  under  the  act  of 
1849,  and  changed  its  corporate  name.  The  defendants  were 
insured  in  the  company  after  its  charter  was  so  extended. 
The  amount  of  the  premium  note  was  $75,  and  the  amount 
of  the  cash  premium  paid  at  the  time  of  giving  the  note  and 
receiving  the  insurance  was  only  $10. 

C.  J.  Lansing  and  E.  F,  Bullardy  for  the  appellants, 

C.  F.  Tabor  and  W.  A.  Beach,  for  the  respondent. 

By  the  Ccurty  Peckham,  J.  In  a  suit  of  this  nature,  on 
a  premium  note,  as  between  the  company  and  one  of  its 
members,  I  think  the  existence  of  the  corporation  is  suffi- 
ciently established.  The  legislature,  under  the  reserved  right 
to  do  so,  allowed  this  charter  to  be  altered.    The  principles 
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involved  in  questions  touching  the  obligation  of  contracts  and 
their  abrogation  do  not  apply  here.  This  right  to  change 
was  substantially  in  the  charter — was  a  part  of  the  contract 
on  both  sides,  assented  to  by  each  of  its  members.  The 
mode  of  expressing  the  assent  of  the  company  to  the  change 
was  a  matter  of  legislative  discretion,  as  the  assent  of  the 
company  to  the  alteration,  by  its  stockholders  or  by  its  direct- 
ors, was  not  necessary  to  give  validity  to  a  legislative  change 
of  its  charter.*  The  legislature  had  reserved  the  right  to  alter 
it  without  the  company's  consent. 

That  the  legislature  may  have  made  unwise  or  unjust  alter- 
ations is  not  improbable.  That  is  an  inseparable  incident  to 
legislation,  but  does  not  affect  or  impair  its  validity,  except 
*  in  certain  specified  cases.  See,  on  this  subject,  Schenectady 
(kc.  Plank  JSoad  Co.  v.  Thatcher y  (1  Kern,  102 ;)  Northern 
Bail  Road  Co.  v.  Miller y  (10  Barh.  260;)  WhiU  v.  Syr. 
and  Utica  Bail  Boad  Co.y  (14  id.  559 ;)  Troy  and  Bvtland 
Bail  Boad  Co.  v.  Kerr^  (17  id.  581.) 

I  incline  to  think  the  only  question  in  the  case  is,  was  the 
note  void  because  it  was  more  than  five  times  as  large  as  the 
oash  premium. 

The  statute  expressly  declares,  that  ^'  in  no  case  shall  tib:e 
note  be  more  than  five  times  the  whole  amount  of  the  c$sh 
premium."  {Laws  of  1853,  p.  909,  §  13.)  In  this  case  it 
is  more  than  seven  times  as  large.  In  a  case  very  much  like 
this,  this  court,  in  the  second  district,  has  held  the  note  void. 
(Otis  V.  Harrison^  36  Barb.  210.)  There  the  company  was 
organized  under  the  act  of  1849,  and  no  particular  amount 
of  cash  premium  was  required  under  that  act.  In  the  case 
at  bar  the  company  was  chartered  in  1836,  and  by  its  charter 
was  authorized  to  insure  at  such  rates  and  upon  such  propor- 
tion of  premium  notes  and  of  cash  premium  as  the  directors 
should  determine.   The  8th  section  of  the  charter  is  as  follows : 

^'  The  board  of  directors  shall  from  time  to  time  fix  and 
determine  the  rates  of  insurance,  the  sum  to  be  insured,  and 
the  amount  of  premium  notes  and  money  to  be  paid  forany 
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insurance.  Eveiy  person  becoming  a  member  of  this  com- 
pany shally  before  receiving  his  or  her  policy^  deposit  with 
the  secretary,  or  any  authorized  agent,  his  or  her  promissory 
note  for  such  a  sum  of  money  as  the  directors  may  determ- 
ine, which  shall  be  paid  at  such  time  or  times,  and  in  such 
sum  or  sums,  as  the  corporation  may  from  time  to  time  re* 
quire ;  and  such  cash  premium  shall  be  paid  thereon  at  the 
time  of  effecting  insurance,  as  shall  be  required  by  the  by- 
laws of  the  company.  Any  person  applying  for  insurance 
may  pay  a  definite  sum  in  money,  to  be  fixed  by  the  board 
of  directors,  in  full  for  said  insurance,  and  in  lieu  of  a  prom- 
issory note." 

The  act  of  1853,  §  20,  provides  that  all  companies  incor- 
porated or  extended  under  the  act  of  1849,  ^'are  hereby 
brought  under  all  the  provisions  of  this  act,  except  that 
their  capital  may  continue  of  the  amount  named  in  their 
charters,  during  the  existing  term  thereof,  and  are  also  en- 
titled to  all  the  privileges  granted  by  said  charters."  Under 
these  provisions  it  is  insisted  for  the  plaintiff,  that  the  right 
of  the  directors,  granted  by  the  charter,  to  determine  Ae 
amount  of  each  premium  to  be  paid  at  the  time  of  the  insur- 
ance, was  a  "privilege  granted"  by  the  plaintiff's  charter, 
and  therefore  expressly  excepted  by  the  20th  section  of  the 
act  of  1853.  {Law8  of  1853,  p.  913,  §  20.)  This  point  was 
not  fully  argued  or  answered  by  the  appellants,  but  they  re- 
lied entirely  upon  the  decision  of  this  court  in  Otis  v.  Har- 
risothy  before  cited. 

The  purpose  and  policy  of  the  act  of  1853,  in  requiring  a 
given  proportion  of  the  premium  of  insurance  to  be  paid  in 
cash,  are  no  doubt  correctly  presented  in  that  case.  It 
was  to  give  greater  strength  to  the  companies,  and  therefore 
greater  security  to  the  parties  insured.  But  is  that  policy  or 
purpose  in  any  degree  promoted,  by  declaring  the  notes  taken 
by  such  companies  contrary  t-o  that  act  to  be  void  ?  Such  a 
result  would  essentiaUy  weaken  instead  of  strengthening  the 
oompaoies.    In  that  case,  in  all  human  probability,  the  par- 
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ties  acted  in  good  faith  on  both  sides,  intending  no  wrong 
and  no  violation  of  law — acted  doubtless  in  mutual  ignor- 
ance of  the  law.  Probably  a  large  majority  of  the  company 
has  acted  on  the  assumed  validity  of  these  notes,  received 
pay  for  losses  and  paid  premium  notes.  A  small  portion  has 
held  policies,  sustained  no  loss,  but  relied  on  the  policy  as 
security,  felt  a  safety,  and  now  seek  immunity  from  their 
share  of  losses  by  this  wholesome  provision.  Did  the  legis- 
lature ever  intend  such  a  consequence  ?  In  certain  cases  of 
corruption,  of  gaming,  &c.,  after  its  language  of  prohibi- 
tion, it  expressly  declared  all  securities,  notes,  &c.  taken 
for  such  consideration,  to  be  void.  No  such  declaration  is 
found  in  this  statute.  Was  this  provision  ever  intended  to 
be  more  than  a  direction  to  the  officers  of  the  company  as  to 
the  manner  of  doing  business ;  and  that  if  they  violated  it 
they  should  be  liable  for  all  damages,  and  the  company  itself 
should  be  liable  to  be  dissolved.  I  do  not  now  intend  to  say 
that  the  court,  in  Otis  v.  Harrison^  has  not  followed  decis- 
ions that  harmonize  with  its  conclusions ;  though  all  of  the 
cases  referred  to  may  be  sustained  upon  principles  of  public 
policy  that  have  no  force  in  this  case.  But  it  is  certainly 
true  that  the  courts  have  lately  been  promulgating  a  more 
healthy  and  rational  doctrine  in  regard  to  the  violation  of  a 
statute.  {See  15  N.  Y,  Rep.  1 ;  18  id.  240,  Ac.)  It  may 
well  be  that  a  legislative  direction  on  this  subject  is  ne- 
cessary. If  practicable,  it  is  surely  very  desirable.  I  be- 
lieve great  injustice  is  the  consequence  of  upholding  Otis  v. 
Harrison.  But  I  am  not  prepared  to  say  that  it  is  contrary 
to  law.  Certainly  this  court  should  not  assume  to  say  so 
unless  some  plain  mistake  has  been  made.  Otis  v.  Harrison^ 
however,  does  not  touch  the  point  whether  the  20th  section 
of  the  act  of  1853  exempts  this  company  from  the  provision 
there  made  as  to  the  necessary  proportion  to  cash  of  the  pre- 
mium note.  The  point  was  not  made,  if  the  facts  would 
warrant  it. 
It  is  a  safe  rule  ^to  follow  the  legislative  intent  in  interpret- 
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ing  a  statute^  when  that  intent  can  be  ascertained.  But 
when  the  language  is  plain,  it  is  entirely  unsafe  to  rest  upon 
any  supposed  or  assigned  meaning  of  the  statute  not  in  har- 
mony with  its  obvious  language.  The  20th  section  of  the 
act  of  1853  expressly  exempts  from  its  provisions  "  all  the 
privileges  granted  by  the  charters"  of  the  old  compapies. 
Is  not  the  right  to  decide  by  its  by-laws  as  to  "  the  amount 
of  cash  premium  to  be  paid  at  the  time  of  effecting  insur* 
ance,"  "  a  privilege  granted  by  its  charter  ?"  Many  require- 
ments of  the  act  of  1853  may  be  applicable  to  this  company 
without  touching  this  ^^  privilege."  In  my  judgment  this 
right  of  the  company  to  decide,  falls  within  the  plain  Ian* 
guage  of  the  exception.  In  such  case  the  whole  duty  of  the 
courts  is  performed  in  carrying  that  plain  language  into  exe- 
cution. What  could  be  called  a  privilege  in  the  charter  if 
this  be  not  ? 

If  this  were  a  question  of  legislative  intent,  it  could  be 
urged  with  some  force  that  the  law  makers  might  have 
looked  with  some  respect  upon  the  ^^  privil^es"  in  the  char- 
ters of  companies  that  like  this  had  mcdntained  their  credit 
for  nearly  a  quarter  of  a  centuxy,  and  purposely  declined  to 
interfere  with  them. 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
[Albavt  OinBA&  Tbbm,  May  6,  1862.    Sofftboom,  Peckkam  and  MiBtr, 
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The  finct  tbat  an  assessment,  made  upon  a  premium  note,  includes  ten  per 
cent  for  gj^^enses^  besides  losses,  does  not  render  the  assessment  irregular 
and  void. 

One  who  has  contracted  with  an  insurance  company  as  an  existing  corpora- 
tion, and  has  executed  a  promissory  note  to  it,  and  received  a  policy  of  in- 
surance from  it,  of  which  be  has  enjoyed  the  benefit  and  protection,  is  not 
in  a  condition  to  object  to  the  regularity  and  validity  of  the  organization  of 
the  company. 

Where  an  insurance  company,  whether  in  strictness  of  law  legally  constituted 
or  not,  was  ushered  into  existence  under  the  act  of  1849,  and  certificates 
from  the  proper  officers,  authorizing  it  to  commence  doing  business,  were 
delivered,  furnishing,  if  regular,  a  prima  facie  authority  for  its  action ; 
and  there  was  a  professed  compliance  by  the  corporation  with  the  law  of 
its  organization,  and  a  user  and  exercise  of  corporate  powers  for  several 
years,  undisturbed  by  the  sovereign  power  or  any  private  citizen ;  H^Jd 
that  these  were  sufficient  marks  and  manifestations  of  a  corporation  de 
facto  to  entitle  it  to  be  treated  as  a  legal  body,  and  that  they  were  practi- 
cally conclusive  upon  one  who  had  dealt  with  it  as  a  valid  corporation  by 
taking  a  policy  of  insurance  from  it,  and  giving  his  note  for  the  premium. 

If  an  insurance  company  uses  premium  notes  previously  given,  as  the  basis 
for  an  extension  of  its  charter  under  the  act  of  1849,  without  the  consent 
of  the  makers,  this  cannot  be  considered  a  diversion  of  the  notes  ft*om  the 
purpose  for  which  they  were  given,  until  they  are  put  to  some  use,  preju^ 
diciaUy  to  the  maJurs,  diff'ereut  from  the  use  for  which  they  were  intended. 

Although  such  notes  be  counted  in,  to  make  the  necessary  amount  of  capital 
indispensable  to  the  creation  or  continuance  of  the  company,  under  its 
extended  charter,  it  seenu  this  will  not  operate  U)  the  prejudice  of  the 
makers. 

Yet  If  such  notes  are  attempted  to  be  enforced  without  the  occurrence  of 
losses,  or  an  assessment  for  them ;  or  if  the  assessment  is  shown  to  be  for 
losses  of  a  character  to  which  the  notes  are  not  liable  to  contribute,  such 
facts  wiU  constitute  a  total  or  a  partial  defense,  it  seems. 

Conceding  that  premium  notes  held  by  an  insurance  company  previous  to  the 
act  of  1849,  are  not  such  capital  premiums  or  engagements  as  are  required 
by  sections  6  and  11  of  that  act,  and  therefore  that  a  company  renewed  or 
extended  by  virtue  of  that  act  has  not  the  proper  or  necessary  capital  in- 
dispensable to  its  authority  to  do  business  under  the  amended  charter,  yet 
it  is  nevertheless  a  corporation  de  factOj  having  a  nominal  if  not  a  rightful 
existence,  under  its  old  charter,  and  in  the  actual  exercise  of  corporate 
powers.  And  one  who  has  contracted  with  and  treated  it  as  a  valid  corpo- 
ration, cannot  raise  the  objection  that  it  has  not  the  necessary  capital 

It  is  not  a  valid  objection  to  an  extended  charter  authorized  by  the  act  of 
1849,  that  it  makes  a  substantial  change  in  the  corporate  powers.    The 
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right  to  alter,  amend  or  repeal  being  reserred  in  the  acts  of  1886  and  1849, 
the  exercise  of  that  power  by  the  legislature  cannot  be  objected  to.  It  be- 
comes a  proTision  of  the  contract,  and  a  condition  upon  which  the  accept- 
ance of  the  benefits  of  the  law  or  the  charter  is  based. 
Notwithstanding  the  termination  of  the  period  for  which  an  insnrance  ia 
made,  a  qualified  membership  still  continues.  The  premium  note  is  liable 
to  assessment  for  losses,  and  if  the  assessment  is  not  paid,  within  the  time 
prescribed  by  law,  the  maker  is  liable  for  the  whole  amount  of  th^  pre- 
mium note. 

APPEAL  by  the  defendant  from  a  judgment  in  favor  of 
the  plaintiff,  rendered  at  the  Bensselaer  circuit,  for 
$129.50  and  costs,  on  a  trial  had  before  Justice  Gould,  in 
October,  1861.  The  facts  are  sufficiently  stated  in  the  fol- 
lowing opinion. 

W,  A.  Beach  and  C.  F,  Tabor,  for  the  plaintiff. 

(7.  J.  Lansing  and  E.  F.  Bullard,  for  the  defendant 

By  the  Court,  Hogeboom,  J.  This  action  is  brought  to 
recover  $129  claimed  to  be  the  balance  remaining  due  on  a 
premium  note  for  $200,  on  account  of  a  default  in  paying 
an  assessment  for  losses  thereon  to  the  amount  of  $1.40. 
The  note  was  actually  made  by  the  defendant  in  March, 
1852,  but  was  in  fact  given  in  substitution  of  another  note 
for  $200,  made  by  other  parties  (Cole  &  Searing)  in  March, 
1848,  when  they  were  insured  to  the  amount  of  $1000  in 
the  Bensselaer  County  Mutual  Insurance  Company,  of  which" 
the  plaintiff  is  receiver,  on  certain  real  estate  in  Saratoga 
county.  The  defendant  having  subsequently  become  the 
owner  of  this  property  substituted  his  note  for  that  of  the 
original  parties.  The  transaction  must  therefore  be  consid- 
ered as  having  taken  place  at  the  first  named  period,  and 
the  rights  of  the  parties  be  governed  by  the  state  of  things 
existing  at  that  time,  so  far  as  the  validity  of  the  note  is 
concerned.  The  plaintiff  was  appointed  receiver  of  this 
company  in  the  usual  manner,  on  the  19th  of  February, 
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1855.  One  of  the  questions  made  in  the  case  is,  as  to  the 
validity  of  his  appointment,  or  rather,  as  to  his  title  to  the 
note  in  question,  it  being  claimed  by  the  defendant  that  one 
George  B.  Allen  derived  title  thereto,  and  was  the  owner  . 
thereof,  by  virtue  of  an  assignment  made  by  the  insurance 
company  to  him  on  or  about  the  29th  day  of  January,  1855. 
On  the  last  mentioned  day  the  company,  by  resolution,  de» 
clared  their  inability  to  pay  their  debts,  punctually,  and  tho 
expediency  of  making  a  general  assignment  of  their  property 
for  the  benefit  of  their  creditors,  to  said  Allen.  Accord- 
ingly, on  that  day,  a  written  assignment  under  the  seal  of 
the  company  was  in  form  executed  to  him,  and  he,  being  ex- 
amined as  a  witness,  stated  that  he  accepted  the  assignment 
and  never  gave  any  written  waiver  of  it.  But  it  does  not 
appear  that  he  took  any  steps  under  it,  farther  than  to  ask 
the  clerk  in  the  office  if  he  would  assist  him,  and  that  on  the 
5th  of  February,  1855,  an  order  of  reference  was  granted  for 
the  appointment  of  Allen  as  receiver  of  said  company,  di- 
rectly following  which  in  the  case  was  given  in  evidence  a 
stipulation  of  the  company  that  Hyatt  be  appointed  ^Mn 
place  of  George  B.  Allen,  who  declines  serving.''  Another 
order  was  accordingly  obtained,  on  the  19th  of  February, 
1855,  appointing  the  plaintiff  such  receiver,  and  he  gave 
bond,  and  his  appointment  was  completed  in  the  usual  form, 
and  he  has  ever  since  acted  as  receiver  of  this  company. 
Tliis  is  substantially  the  evidence  on  this  point,  and  on  this 
state  of  facts  the  court  was  requested  to  nonsuit  the  plain- 
tiff, on  the  ground,  among  others,  that  by  the  assignment  to 
Allen  and  his  acceptance  of  it,  he  became  entitled .  to  the 
note  in  question,  and  should  have  been  plaintiff  in  the  suit 
This  was  refused,  and  the  defendant  excepted.  The  court 
was  then  requested  to  charge  the  jury  in  conformity  with  the 
last  mentioned  ground  of  nonsuit.  The  court  refused,  and 
the  defendant  excepted.  There  does  not  appear  to  have  been 
any  specific  request  to  go  to  the  jury  upon  this  question.  If 
there  had  been,  I  should  have  had  some  doubt  whether,  on 
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this  evidence,  it  would  not  have  been  the  duty  of  the  court  to 
submit  that  question  to  the  jury.  There  was  evidence  &vor- 
ing  the  theory  of  a  transfer  of  the  assets  to  Allen,  and  it  is 
by  no  means  clear  on  this  evidence  that  he  had  not  the  title. 
I  have  felt  the  difELculty  on  this  point  in  one  or  more  other 
cases  brought  by  the  same  plaintiff,  tried  before  me.  And 
although  I  felt  authorized  on  the  whole  to  conclude  that  the 
plaintiff  had  title,  it,  was,  I  think,  upon  evidence  stronger  in 
his  favor  than  appears  in  the  present  case.  The  question  is 
not  without  embarrassment,  on  the  actual  facts  of  the  case ; 
but  as  there  was  evidence  in  this  case  tending  materially  to 
support  the  plaintiff's  title,  I  think  the  judge  was  war- 
ranted in  refusing  the  nonsuit.  And  as  there  was  no  request 
to  submit  this  question  to  the  jur}%  there  was  no  legal  error 
on  this  part  of  the  case  of  which  the  defendant  can  avail 
himself. 

The  plaintiff  having  perfected  his  appointment  as  receiver, 
proceeded  subsequently  to  pray  this  court  for  authority  to 
make  assessments  for  losses  and  incidental  expenses.  He  re- 
ceived such  authority,  in  a  specific  order  of  this  court,  made 
on  the  10th  of  November,  1855,  and  made  the  assessment  in 
accordance  therewith.  The  validity  of  this  assessment  is 
questioned  in  several  grounds  taken  on  the  motion  for  a  non- 
suit, some  of  which  I  will  consider. 

(1.)  It  is  objected  that  the  assessment  is  made  to  cover 
losses  mainly  had  upon  the  cash  policies.  I  perceive  no  suf- 
ficient evidence  of  this  fact.  (2.)  That  the  assessment  does 
not  include  all  the  notes  held  by  the  company  at  the  several 
times  wlien  the  losses  in  question  occurred.  Some  evidence 
appears  in  the  case  touching  this  point,  but  I  do  not  see 
enough  to  impair  the  validity  of  the  assessment,  or  to  jus- 
tify a  jury  in  finding  in  favor  of  this  proposition  of  the 
defendant.  The  request  to  nonsuit  or  to  submit  to  the  jury 
on  this  proposition  was,  I  think,  properly  refused.  (3.)  That 
the  assessment  doea  not  fix  the  sum  to  be  }>aid  by  each  mem- 
ber in  proportion  to  the  original  amount  of  his  deposit  note. 
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I  do  not  discover  any  sufficient  evidence  on  which  to  base 
this  proposition.  (4.)  That  the  assessment  is  irregular  and 
void  because  it  includes  ten  per  cent  for  expenses,  besides 
losses.  I  think  this  course  was  justified  by  the  law,  by  the 
decision  of  this  court,  and  by  the  by-laws  of  this  company. 
(See  Laws  of  1853,  §§  13,  6,  20,  of  ch.  466.  Hyatt,  re- 
ceiver, V.  McMahon,  opinion  of  Wright,  J,,  M8.  By-Laws 
of  Company,  %  28.) 

There  are  other  objections  made  to  the  validity  of  the  assess- 
ment, but  they  are  also  presented  as  distinct  grounds  for  a 
nonsuit,  and  perhaps  deserve  separate  consideration.  It  is 
said  that  the  company  had  no  right  to  use  the  premium  note 
in  question,  and  others  of  a  like  character,  as  the  basis  for 
an  extension  of  the  charter ;  and  that  it  amounted  to  a  di- 
version of  the  notes  without  the  defendant's  consent.  Assum- 
ing that  the  defendant's  note  was  one  of  those  employed  for 
the  purpose  of  supplying  the  necessary  amount  of  capital  to 
justify  an  extension  of  the  charter,  the  proposition  still  re- 
mains that  so  far  as  this  objection  is  aimed  at  the  irregular- 
ity and  invalidity  of  the  organization  of  the  company  under 
the  extended  charter,  it  seems  to  be  an  objection  which  the 
defendant  is  not  in  a  condition  to  take.  He  has  contracted 
with  this  company  as  an  existing  corporation ;  he  has  exe- 
cuted a  note  to  it,  and  received  a  policy  of  insurance  from 
it,  the  benefit  and  protection  of  which  he  must  be  presumed 
to  have  to  a  greater  or  less  extent  enjoyed.  The  company 
itself,  whether  in  strictness  of  law  legally  constituted  or  not, 
was  ushered  into  existence  under  the  act  of  1849,  under  the 
auspices  of  the  attorney  general  and  comptroller;  at  least 
their  certificates,  or  those  of  commissioners-  appointed  by 
them — essential  prerequisites  to  the  commencement  of  Ibusi- 
ness  by  the  company — were  delivered  to  the  company  and 
furnished,  if  regular,  a  prima  facie  authority  for  their  action ; 
there  was  a  professed  compliance  by  the  company  with  the 
law  of  their  organization;  and  added  to  this  was  a  user 
and  exercise  of  corporate  powers  for  several  years  undisturbed 
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b^  the  soYereign  power  or  any  private  citizen.  These  are 
sufficient  marks  and  manifestations  of  a  corporation  de  facto 
to  justify  it  to  be  treated  as  a  l^al  body,  and,  as  it  appeani 
to  me,  are  practically  conclusive  upon  the  defendant.  (Ea^ 
tan  V.  Aspinwall,  19  j^.  Y.  Rep.  119.  Methodist  Episcopal 
Union  Ch.  v.  Pickett,  Id.  482.  Bank  of  Toledo  v.  Inter- 
national Bankj  21  id.  542.  Brouwer  v.  Appleby,  1  Sandf. 
158.  Trustees  of  Vernon  Society  v.  Hills,  6  Covfen,  23. 
U.  S.  Bank  v.  Steams,  15  Wend.  314.) 

Nor  can  it  be  said,  perhaps,  to  be  an  effectual  diversion 
of  the  defendant's  note  from  the  purpose  fbr  which  it  was 
given,  until  it  is  put  to  some  use,  prefudicially  to  the  maker, 
different  from  the  use  for  which  it  was  intended.  Now, 
assuming  that  it  was  counted  in,  to  make  the  necessary 
amount  of  capital  indispensable  to  the  creation  or  continu- 
ance of  this  company  under  its  extended  charter,  {Laws  of 
1849,  ch.  308,)  it  is  not  quite  apparent  how  this  operated  to 
the  prejudice  oi  the  defendant.  If  indeed  the  note  was  at- 
tempted to  be  enforced  without  the  occurrence  of  losses  or  an 
assessment  for  them,  or  if  the  assessment  was  shown  to  be  for 
losses  of  a  character  to  which  the  defendant's  note  was  not  liable 
to  contribute,  such  facts  might  constitute,  perhaps,  a  total  or  a 
partial  defense.  But  these  facts,  so  far  as  I  see,  do  not  appear. 
At  all  events,  they  were  not  presented  to  the  trial  court  in 
such  a  direct  or  specific  manner  as  required  the  judge  to  rule 
in  favor  of  the  defendant,  on  that  ground,  as  a  question  of  law. 
But  I  think  the  fact  is  otherwise  from  what  I  have  assumed  it 
to  be  in  arguing  this  objection,  and  the  defendant's  note  was 
not  one  of  those  used  as  the  basis  for  extending  the  charter. 
It  was  in  fact  given  after  the  new  company  was  organized, 
or  the  old  company  extended.  And  it  does  not  even  dis- 
tinctly appear  that  the  original  note  out  of  which  it  sprung 
was  employed  for  that  purpose. 

The  objection  which  I  have  already  considered  disposes 
of  another  distinctly  made,  but  in  effect  involved  in  the  pre« 
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TiouB  obserrationfi,  to  wit,  that  the  premium  notes  held  by 
the  old  corporation  were  not  such  capital  premiums  or  en- 
gagements as  were  required  by  sections  5  and  11  of  chapter 
308  of  the  laws  of  1849,  and  therefore  that  the  new  or  ex- 
tended company  had  not  the  proper  or  necessary  capital 
indispensable  to  their  authority  to  do  business  under  the 
amended  charter.  Concediug  this  to  be  so,  it  was  neverthe- 
less a  corporation  de  facio^  having  a  nominal  if  not  a  right- 
ful existence,  and  perhaps  a  rightful  existence  under  the  old 
charter,  whose  duration  in  point  of  time  had  not  then  ended, 
in  the  actual  exercise  of  corporate  powers,  the  propriety  of 
which  the  defendant  has  recognized  by  contracting  and  treat- 
ing with  it  as  a  valid  incorporation.  The  authorities  to  this 
point  have  been  already  cited.  See,  in  addition,  22  JELow.  Ft. 
Iiep.45;  17  Barb.  378. 

It  is  further  objected  that  the  extended  charter  authorized 
by  the  act  of  1849,  makes  a  substantial  change  of  the  cor- 
porate powers.  1.  By  allowing  to  the  holder  of  a  cash  policy 
a  number  of  votes,  as  compared  with  the  holders  of  policies 
in  the  old  company,  greatly  disproportioned  to  the  inconsid- 
erable amount  of  cash  premium  actually  paid.  2.  By  au- 
thorizing the  directors,  without  the  consent  of  the  members, 
to  take  cash  premiums  for  a  small  amount  and  issue  large 
risks  thereon  to  the  prejudice  of  the  defendant  and  others 
similarly  situated.  8.  By  authorizing  the  taking  of  marine 
risks,  intended  probably  to  refer  to  the  taking  of  risks  of  in<> 
land  navigation  and  transportation.  As  the  right  to  alter,  - 
amend  or  repeal  was  reserved  in  the  acts  of  1836  and  of 
1849,  it  is  not  possible  successfully  to  object  to  the  exercise 
of  this  power  by  the  legislature.  It  becomes  a  provision  of 
the  contract,  and  a  condition  upon  which  the  acceptance  of 
the  benefits  of  the  law  or  the  charter  is  based.  I  concur  in 
the  views  expressed  on  that  subject  by  Justice  Peckham  in 
the  case  of  Hyatt ^  receiver ^  v.  Whipple  and  Holmes, (a) 
supported  as  they  are  by  the  cases  to  which  he  refers.    (Sche^ 

(a)  Ante,  p.  696. 
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nectady  and  Saratoga  Plank  JRoad  Oo.  v.  Thatcher,  1  Kem, 
102.  Northern  B.  JR.  Co.  v.  MiUery  10  Barb.  260.  WhiU 
T.  Syracuae  and  Utica  B.  B.  Co.,  14  id.  559.  Troy  and 
Bvtland  B,  B.  Co.  v.  Kerr,  17  id.  581.) 

It  is  a  different  and  a  more  embarrassing  question  how  fkt 
alterations  radical  in  their  nature  as  to  the  character  of  the 
business  to  be  carried  on,  and  the  mode  of  conducting  the 
same,  can  be  made  to  affect  notes  or  securities  previously 
taken,  and  executed  to  accomplish  a  different  purpose ;  and 
how  fjEtr  alterations  will  be  deemed  to  be  so  radical  as  to  work 
a  departure  from  the  fundc^ental  and  original  objects  of  the 
incorporation.  I  do  not  find  it  essential,  in  the  present  case, 
to  determine  that  question.  So  far  as  respects  the  right  to 
transact  business,  and  to  issue  policies  upon  the  payment  of 
a  fixed  cash  premium,  the  qu^tion  has  been  decided  in  the 
affirmative,  and  for  this  court  conclusively  settled,  at  least 
for  the  present,  by  the  case  of  Mygatt  v.  New  York  Froteo- 
tion  Ins.  Co,,  (21  N.  T.  Bep.  52.)  So  far  as  respects  the 
right  to  issue  policies  on  risks  of  inland  navigation  and  trans- 
portation, it  does  not  appear  that  any  of  the  losses  for  which 
assessments  were  made,  embraced  risks  of  that  character. 
Indeed,  it  affirmatively  appears  that  no  risks  of  that  descrip- 
tion were  assumed  by  the  company.  In  this  respect,  there- 
fore, there  seems  to  be  nothing  which  has  had  the  effect  of 
increasing  the  risks  or  liability  of  the  defendant  on  the  note 
prosecuted. 

I  discover  nothing  available  in  the  defense  of  the  statute 
of  limitations.  Indeed,  though  made  a  point  on  the  trial, 
it  does  not  seem  to  have  been  set  up  in  the  answer,  and  per- 
haps was  overruled  on  that  ground.  The  note  could  not  be 
enforced  until  losses  had  occurred  and  assessments  were  made, 
and  these  were  within  six  years  prior  to  the  commencement 
of  the  action. 

Finally,  it  is  urged  that  the  court  erred  in  allowing  the 
plaintiff  to  recover  more  than  the  assessment  of  $1.40.  It 
is  not  denied  but  that  the  members  are  Hable  for  the  whole 
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amount  of  the  premium  note  if  they  fail  for  thirty  days  to 
pay  the  assessment.  (Charter^  §  11 ;  Jefferson  county  Act, 
to  which  this  company  is  made  subject j  Laws  of  1836,  cA. 
41,  §  10.)  But  it  is  claimed  that  inasmuch  as  the  policy 
was  dated  on  the  3d  of  March,  1848,  and  was  to  continue 
only  for  five  years,  and  inasmuch  as  by  section  12  of  the 
charter,  as  well  as  by  section  2  of  the  act  of  1836,  (chapter 
41,)  it  was  provided  that  the  persons  who  were  insured  should 
be  and  continue  members  of  said  company,  so  long  as  they 
were  insured  therein  and  no  longer.  Therefore  the  defend- 
ant was  not  a  member,  and  if  not  a  member,  then  incapable 
of  being  held  upon  his  deposit  note.  But  I  think  this  is  too 
limited  an  interpretation  of  the  fact  and  effect  of  member- 
ship. An  alienation  of  the  subject  of  insurance  avoided  the 
policy,  by  the  terms  of  the  act  and  of  the  charter,  {Laws 
of  1836,  ch.  41,  §  7 ;  Charter,  §  9 ;)  and  would  seem  neces- 
sarily thereby  to  destroy  the  membership.  Nevertheless  both 
provide  in  the  same  sections,  just  quoted,  that  the  assured 
shall  be  entitled  to  receive  his  deposit  note  upon  the  pay- 
ment o^his  proportion  of  all  losses  and  expenses  that  have 
accrued  prior  to  the  surrender  of  the  policy,  to  be  made 
upon  an  alienation  of  the  property.  Notwithstanding  there- 
fore the  termination  of  the  period  for  which  the  insurance  is 
made,  a  qualified  membership  still  continues.  I  had  occa- 
sion to  consider  this  subject  in  a  case  recently  decided  by  the 
general  term  of  this  district,  and  to  support  this  view  of  the 
case  by  a  reference  to  former  adjudicated  cases.  {Hyatt,  re- 
ceiver, V.  Wait  and  Simmons,  ante,  p.  29.  Neely  v.  On^ 
ondaga  Mutual  Ins.  Co.,  7  Hill,  49.  Huntley  v.  Beecher, 
30  Barb.  580.) 

The  result  of  my  examination  of  this  case  is  that  the 
judgment  of  the  circuit  court  should  be  affirmed. 

[Albakt  Gbhbbal  TbbXi  May  6, 1862.    Eogiboom^  Peckham  and  MiUir, 
Justices.] 
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A  oomt  of  equity  in  this  »tate,  haTing  obtained  JnriadicUon  of  the  peraon  of  a 
defendant,  by  the  senrlce  of  process  upon  him  here,  can  compel  him  to  ex- 
ecute to  a  receiver  or  purchaser  such  formal  conveyance  or  assignment  of 
Teal  estate  owned  by  him  out  of  the  state  as  may  be  necessary  to  pass  the 
title  thereto,  under  the  laws  of  the  state  where  it  is  situated ;  and  in  da- 
fault  of  the  defendant  to  execute  the  same,  he  may  be  punished  as  for  a 
contempt 

The  same  or  a  similar  power  is  possessed  and  may  be  exercised  by  a  justice  of 
this  court  or  county  judge,  in  a  proceeding  supplementary  to  execution. 

And  If,  alter  the  commencement  of  supplementary  proceedings  against  a  judg- 
ment debtor  and  his  examination  before  a  referee,  but  before  a  receiver  has 
been  appointed,  the  debtor,  while  an  iqj unction  order  restraining  him  from 
transferring  or  interfering  with  his  property,  is  in  force,  creates  a  lien  upon 
his  real  estate  situate  in  another  state,  by  confessing  a  judgment  to  another, 
for  a  fictitious  debt,  this  is  a  contempt,  for  which  he  may  be  punished,  by  a 
fine  to  the  amount  of  such  judgment. 

APPEAL  from  an  order  of  the  county  judge  of  Genesee 
county  imposing  a  fine  of  $500  on  the  defendant,  for  thl9 
violation  of  an  injunction  order  made  by  said  judge  in  a  pro* 
ceeding  in  this  action  supplemental  tp  execution. 

Wakeman  dt  Bryan,  for  the  respondents. 

T.  H<igttng8,  for  the  appellant. 

By  the  Courts  Hott,  J.  The  injunction  order  in  this  case 
required  the  defendant  to  appear  before  the  county  judge  on 
the  8th  of  August,  1861,  to  be  examined  on  oath  as  to  his 
property,  and  by  it  the  defendant  was  forbidden  to  transfer 
or  make  any  other  disposition  of  any  property  belonging  to 
him  not  exempt  by  law  from  execution,  or  in  any  manner  to 
interfere  therewith,  until  further  order  in  the  premises.  The 
defendant  was,  on  said  8th  day  of  August,  examined  before 
a  referee  appointed  by  said  county  judge,  and  on  such  exam- 
ination disclosed  the  fact  that  he  was  the  owner  of  160  acres 
of  land  in  or  near  Leclear  county,  in  the  state  of  Wisconsin. 
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The  alleged  violation  of  the  injunction  consisted  in  the  giv- 
ing by  the  defendant,  after  such  examination  and  before  the 
proceedings  were  concluded,  a  note  for  $500  to  his  father-in- 
law,  Ira  Norton,  jun.,  on  an  alleged  indebtedness  to  him,  and 
then  himself  taking  the  note  inclosed  in  a  letter  from  said 
Ira  Norton,  jun.  to  his  brother  J.  B.  Norton  in  Michigan, 
and  then  taking  from  him  a  letter  inclosing  the  note  to  an 
attorney  at  Milwaukee  in  the  state  of  Wisconsin,  and  there 
confessing  a  judgment  to  the  said  J.  B.  Norton  for  the 
amount  of  said  note,  and  informing  the  attorney  where  his 
said  land  was  situated.  This  was  done  between  the  8th  and 
17th  of  August,  to  which  latter  time  the  proceedings  upon 
such  examination  had  been  adjourned. 

The  first  and  important  question  is  whether  these  acts  of 
the  defendant  were  a  violation  of  the  injunction  order.  It  is 
claimed  by  the  defendant  that  by  the  supplementary  pro- 
ceedings the  plaintiffs  could  obtain  no  title  to  land  out  of  the 
state,  and  therefore  the  confession  of  the  judgment,  although 
intended  to  create  a  lien  upon  and  give  said  Norton  a  prefer- 
ence over  the  plaintiffs  in  the  collection  of  said  judgment 
from  the  lands  in  Wisconsin,  could  be  no  violation  of  the 
ifaj  unction. 

It  was  perfectly  well  settled  that  a  creditor's  bill  in  chan- 
cery did  not  create  a  lien  upon  the  real  estate  of  the  judgment 
debtor  out  of  the  state,  but  that  the  court,  having  jurisdic- 
tion of  the  person  of  the  defendant  by  the  service  of  process 
on  him  in  this  state,  could  compel  such  debtor  to  appropri^i* 
ate  lands  or  other  property  owned  by  him  out  of  the  state  to 
the  payment  of  his  debts,  by  compelling  him  to  assign  and 
transfer  the  same  to  a  receiver  to  be  appointed  by  the  court. 
{Mitchell  V.  Bunch,  2  Paige,  606.  LeBoy  v.  Bogers,  3  id. 
237.  Fdw.  on  Beceivers,  5  and  356.  2  Barb.  Ch,  Pr.  148.) 
And  the  same  principle  has  been  recognized  by  the  court  of 
appeals  in  Bailey  v.  Byder,  (6  Seld,  363.) 

Decrees  of  the  court  of  chancery  could  not  in  and  of  them- 
selves transfer,  or  direct  a  sale  so  as  to  transfer,  the  title  to 
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real  estate  of  the  debtor  sitaate  out  of  the  state,  so  as  to 
make  it  effectual  in  such  state.  But  having  obtained  juris- 
diction of  the  person  of  the  defendant,  the  court  could  com- 
pel him  to  execute  to  a  receiver  or  purchaser  such  formal 
conveyance  or  assignment  of  such  real  estate  as  might  be  ne- 
cessary to  pass  the  title  thereto  under  the  laws  of  the  state 
where  it  was  situated ;  and  in  default  of  the  defendant  to 
execute  the  same,  he  might  be  punished  as  for  a  contempt 
{Bailey  v.  Byder,  6  Stld.  363.) 

The  next  question  which  arises  in  this  case  is  whether  the 
same  or  a  similar  power  is  conferred  upon  and  may  be  exer- 
cised by  a  justice  of  this  court  or  county  judge  out  of  court, 
in  a  proceeding  supplementary  to  execution. 

By  §  244  of  the  code,  a  receiver  may  be  appointed  during 
the  pendency  of  the  suit,  for  various  purposes ;  or  after  judg- 
ment, to  carry  the  judgment  into  effect;  or  after  judgment, 
when  an  execution  has  been  returned  unsatisfied  and  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfaction 
of  the  judgment ;  or  in  such  cases  as  were  (at  the  passage  of 
the  code)  provided  by  law  or  might  be  in  accordance  with 
the  then  existing  practice,  except  as  otherwise  provided  in 
the  code.  And  said  section  further  provides  that  whenever, 
in  the  exercise  of  its.  authority,  the  court  shall  have  ordered 
the  deposit,  delivery  or  conveyance  of  money  or  other  prop- 
erty, the  court,  besides  punishing  the  disobedience  as  for  con- 
tempt, may  make  an  order  requiring  the  sheriff  to  take  the 
money  or  property,  and  deposit,  deliver  or  convey  it  in  con- 
formity with  the  direction  of  the  court. 

It  is  quite  clear  from  these  provisions  that  the  power  of 
the  court  is  therein  preserved  to  compel  a  judgment  debtor 
to  apply  his  property  to  the  payment  of  a  judgment  against 
him,  and  if  necessary,  to  execute  a  conveyance  thereof,  wheth- 
er it  be  within  or  without  the  state,  in  accordance  with  the 
practice  existing  at  the  time  of  the  passage  of  the  code. 

In  proceedings  supplementary  to  execution  a  justice  of  this 
court  or  county  judge,  by  §  297  of  the  code,  may  order  any 
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property  of  the  judgment  debtor  not  exempt  from  execution, 
in  the  hands  of  himself  or  of  any  other  person  &c.,  to  be  ap» 
plied  towards  the  satisfaction  of  the  judgment.  And  by 
§  298,  the  judge  may  also  appoint  a  receiver  of  the  property 
of  the  judgment  debtor,  in  the  same  manner  and  with  the 
like  authority y  as  if  the  appointment  was  made  by  the  court 
according  to  §  244.  And  by  §  302,  if  any  person,  party  or 
witness  disobey  an  order  of  the  judge,  he  may  be  punished  by 
the  judge  as  for  a  contempt.  Property  of  the  debtor  situate 
within  this  state,  in  a  proceeding  supplemental  to  execu- 
tion, vests  in  the  receiver,  by  force  of  his  appointment.  (PoT" 
ter  V.  Williams,  5  Seld.  142.) 

But  the  title  to  real  estate  of  the  defendant  situated  out 
of  the  state  would  not,  by  virtue  of  the  appointment  of  the 
receiver,  become  vested  in  him  so  as  to  be  effectual  in  the 
state  where  the  land  is  situated ;  but  as  the  judge  has  powet 
to  order  all  property  of  the  judgment  debtor,  without  quali- 
fication as  to  where  it  may  be  situated,  (except  property  ex- 
empt from  execution,)  to  be  applied  to  the  payment  of  the 
judgment,  such  power  can  only  be  effectually  executed  as  to 
property  situated  out  of  the  state,  by  making  an  order  requir* 
ing  the  judgment  debtor  to  execute  to  the  receiver  a  convey- 
ance of  such  property,  in  such  form  as  to  be  effectual  to 
transfer  the  title  according  to  the  laws  of  the  state  where  the 
property  may  bj9  situated ;  and  for  a  neglect  of  the  defendant 
to  execute  the  same  pursuant  to  such  order,  to  punish  him 
for  contempt.  This  power  we  think  may  be  fairly  regarded 
as  conferred  upon  the  judge  by  the  provisions  o^the  code  be- 
fore referred  to,  in  proceedings  supplemental  to  execution. 

If  we  are  right  in  this  conclusion,  it  follows  that  the  couirty 
judge  in  this  case  might  have  appointed  a  receiver  of  the 
property  of  the  defendant,  and  also  have  required  him  to  ez'- 
eoute  to  such  receiver  such  conveyance  as  would  have  been 
effectual  to  pass  the  title  to  the  real  estate  of  the  defendant 
in  Wisconsin.  But  it  appears  by  the  papers  in  this  case  that 
before  the  proceedings  for  the  appointment  of  a  receiver  were 
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perfected,  the  defendant  had  confessed  the  judgment  of  $500, 
which  it  is  claimed  by  the  plaintiffs  has  deprived  them  of 
their  claim  to  that  extent  upon  such  real  estate ;  or  in  other 
words,  given  the  plaintiff  in  that  judgment  a  priority  of  lien 
upon  such  real  estate,  and  to  such  extent  the  county  judge 
has  adjudged  the  plaintiffs  in  this  action  to  be  prejudiced. 

It  is  claimed  by  the  defendant  that  it  is  not  affirmatively 
shown  that  the  judgment  so  confessed  has  by  the  laws  of  Wis- 
consin become  a  lien  upon  the  land  of  the  defendant,  and  that 
it  does  not  necessarily  appear  that  the  plaintiffs  have  been 
prejudiced  by  the  confession  of  the  judgment. 

It  is  perfectly  apparent  from  the  examination  of  the  de- 
fendant before  the  county  judge,  and  his  answers  to  the  in- 
terrogatories propounded  to  him  on  the  proceedings  for  a 
contempt,  that  the  sole  and  only  object  of  the  journey  of  the 
defendant  to  Michigan,  and  from  thence  to  Wisconsin,  was 
to  confess  the  judgment  referred  to,  so  as  to  enable  the  plain- 
tiff therein  to  obtain  a  lien  upon  the  defendant's  land  in  Wis- 
consin, and  thereby  enable  him  to  get  a  priority  of  lien  upon 
such  lands  over  the  plaintiffs  in  this  action ;  and  the  note 
was  doubtless  executed  after  the  defendant's  examination,  to 
the  more  easily  enable  the  parties  to  accomplish  such  pur- 
pose. And  we  are  quite  satisfied  from  the  evidence  before 
us  that  the  greater  portion  of  said  note,  and  probably  the 
whole  amount  of  it,  was  for  a  pretended  indebtedness  not  ac- 
tually due  from  the  defendant  to  Ira  Norton,  jun. ;  the  evi- 
dent object  and  purpose  of  the  parties  being  to  create  such 
lien,  and  the  attorney  taking  the  confession  having  been  in- 
formed by  the  defendant  of  the  location  of  his  said  land,  we 
think,  in  the  absence  of  proof  to  the  contrary,  we  are  at  lib- 
erty to  infer  that  the  judgment  has  been  made  an  actual  lien 
upon  said  land.  The  defendant  had  at  least,  by  his  own 
voluntary  act,  put  it  in  the  power  of  the  plaintiff  in  that  case 
to  obtain  such  preference.  We  do  not  think,  therefore,  that 
this  objection  is  available  to  the  defendant. 

But  it  is  also  claimed  by  tKe  defendant  that  there  was  no 
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proof  of  the  value  of  the  land,  before  the  coTinty  judge,  on 
the  proceedings  for  a  contempt,  from  which  he  had  a  right  to 
find  that  the  injury  to  the  plaintiff  amounted  to  $500.  In 
answer  to  an  interrogatory  as  to  his  opinion  of  the  value  of 
the  160  acres  of  land  in  Wisconsin,  the  defendant  said  he 
was  unacquainted  with  the  value  of  the  land,  and  could  form 
no  opinion  on  that  subject.  In  answer  to  an  interrogatory  as 
to  the  value  of  the  consideration  he  had  paid  for  the  land,  ac- 
cording to  the  best  of  his  knowledge  and  belief,  his  answer 
was  '^  that  he  insisted  he  was  not  bound  to  answer  the  same, 
because  it  relates  only  to  matters  not  pertinent  to  the  ques- 
tion then  pending." 

The  defendant  having  disclaimed  any  such  knowledge  of 
the  land  in  Wisconsin  as  to  enable  him  to  express  an  opin- 
ion upon  the  subject,  it  was  clearly  competent  to  show  what 
he  paid  for  it,  as  affording  some  evidence  of  its  value ;  and 
had  it  been  deemed  necessary,  he  would  no  doubt  have  been 
required  to  answer  the  question.  But  as  the  county  judge 
had  before  him  the  evidence  given  by  the  defendant  before 
the  referee,  to  show  that  when  he  purchased  the  storehouse 
which  he  exchanged  for  this  land,  it  was  valued  at  some 
$1300  or  $1400,  the  judge  was  thus  furnished  with  some  ev- 
idence of  its  value. 

Taking  into  consideration  the  fact  that  the  defendant  had 
exchanged  property  for  this  land,  which  a  few  months  before 
he  had  received  at  a  valuation  of  $1300  or  $1400,  and  that 
he  had  taken  pains  to  make  a  journey  to  Milwaukee  evidently 
for  the  sole  purpose  of  securing  to  his  relative  and  friend 
$500  upon  it,  we  think  the  judge  was  well  warranted  in  find- 
ing that  it  was  of  a  value  at  least  as  much  as  the  $500  judg- 
ment given  by  the  defendant  to  become  a  lien  upon  it.  It 
can  hardly  be  said  that  the  judge  acted  without  any  evidence 
upon  the  subject. 

The  only  other  question  necessary  to  be  examined  is  wheth- 
er or  not  the  confession  of  judgment  in  this  case,  under  the 
circumstances  detailed,  was  a  violation  of  the  injunction ;  as- 
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suming,  as  we  may,  that  it  has  become  a  lien  upon  said  land 
in  Wisconsin.  The  mere  act  of  confessiDg  a  judgment  to  a 
bona  fide  creditor,  for  an  actual  indebtedness,  without  doing 
any  other  act  to  interfere  with  his  property,  by  a  debtor  un- 
der an  injunction  like  the  one  in  this  case,  would  not  be  a 
violation  of  such  injunction.  (McCredie  v.  Senior^  4  Faige, 
378.  Lansing  y.  Easton,  7  id,  364.)  The  first  of  these 
ca9es  was  a  bill  filed  by  the  plaintiff  against  the  defendants, 
as  alleged  copartners,  for  a  settlement  of  the  partnership  ac- 
counts. An  injunction  was  issued  restraining  the  defendants 
from  intermeddling  with  the  property  and  effects  of  the  firm. 
One  of  the  defendants,  B.  Senior,  denied  that  he  was  a  co- 
partner.. After  the  injunction  he,  acting  as  the  agent  of  H. 
Glazebrook,  a  creditor  of  the  copartnership,  employed  an  at- 
torney to  commence  a  suit  against  the  plaintiff  and  E.  Senior, 
the  conceded  partners.  A  suit  was  commenced,  and  E.  Sen- 
ior employed  an  attorney  to  appear  and  give  a  cognovit  for. 
both  defendants,  which  was  done,  and  judgment  entered. 
On  a  motion  against  the  defendants  for  an  attachment  as  for 
a  contempt,  the  chancellor  held  that  the  injunction  did  not 
inhibit  the  defendant  E.  Senior  from  giving  preferences  to 
creditors  by  confessing  judgment,  and  did  not  restrain  Bich- 
ard  Senior  from  acting  as  the  agent  of  creditors  in  the  collec- 
tion of  their  debts  against  the  firm.  That  the  facts  stated 
in  the  complaint  did  not  entitle  the  complainant  to  an  injunc- 
tion to  enjoin  the  creditors  of  the  firm  from  proceediug  at  law 
to  collect  their  just  debts,  or  to  restrain  a  member  of  the  firm 
from  confessing  a  judgment  to  such  creditors  to  give  them  a 
preference  in  payment.  That  the  proceeding  was  not  there- 
fore a  violation  of  the  letter  or  spirit  of  the  injunction.  It 
will  be  observed  that  in  that  case  the  plaintiff  was  only  en- 
titled to  his  share  of  the  partnership  assets  after  all  the  just 
partnership  debts  were  paid.  He  therefore  had  no  reason  to 
complain  of  the  proceedings  instituted  for  the  collection  of 
just  debts  against  the  firm. 
But  the  chancellor  further  says,  in  that  case  :  ^'  If  the  al- 
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legation  of  McCredie  is  correct^  that  B.  Senior  was  a  partner, 
and  that  nothing  was  due  their  creditors  from  the  complain* 
ant  and  E.  Senior  only,  there  is  reason  to  believe  the  whole 
proceeding  on  the  part  of  the  two  Seniors  was  collusive,  with 
a  view  to  evade  the  justice  of  this  court.  In  such  a  case  they 
may  be  punished  for  a  contempt,  in  the  same  manner  as  if 
they  had  violated  the  letter  as  well  as  the  spirit  of  the  injunq- 
tion  or  prohibitory  order  of  the  court." 

In  the  other  case,  (7  Paige^  364,)  the  chancellor  says,  "that 
the  answers  of  the  defendants  to  the  interrogatories,  in  con- 
nection with  their  original  examination  before  the  1  master, 
show  a  palpable  breach  of  the  injunction  by  both  defendants. 
The  ordinary  injunction  upon  a  creditor's  bill,  which  only 
operates  upon  the  defendant,  will  not  of  course  prevent  an- 
other judgment  creditor  from  levying  upon  the  property  of 
the  judgment  debtor  liable  to  levy  on  execution,  before  the 
title  of  the  defendant  is  divested  by  an  order  for  seques- 
tration." He  further  says :  "  Neither  will  the  injunction, 
unless  there  is  a  special  clause  therein  to  that  effect,  prevent 
the  defendant  from  confessing  judgment  in  favor  of  another 
bona  fide  creditor,  instead  of  driving  the  creditor  to  the  ex- 
pense of  a  suit ;  although  the  debtor  knows  it  is  the  intention 
of  the  creditor  to  obtain  a  preference  by  levying  upon  prop- 
erty. But  as  the  injunction  prevents  the  defendants  from 
transferring  or  interfering  with  the  property  &c.,  any  active 
interference  with  the  property  by  the  defendant  or  his  agent, 
for  the  purpose  of  having  the  legal  title  to  the  same  transfer- 
red to  another,  and  thereby  to  deprive  the  complainant  of  the 
equitable  lien  he  had  acquired  thereon  by  filing  his  bill,  is  a 
violation  of  the  letter  as  well  as  the  spirit  of  the  injunction." 

That  case  was  perhaps  a  more  direct  violation  of  the  in- 
junction than  has  been  perpetrated  by  the  defendant  in  this 
case.  Because  the  defendants  not  only  informed  their  cred- 
itors that  they  had  property  liable  to  be  reached  by  execu- 
tion, but  they  admitted  that  they  consulted  tc^ether  and 
agreed  to  procure  an  execution  to  be  issued  against  them,  for 
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the  purpose  of  having  their  four  "watches  and  establishments 
sold  thereon,  and  took  their  watches  and  those  of  their  wives 
and  delivered  them  to  the  sheriff.  In  R088  v.  Cluasman,  (3 
Sand/.  S.  C.  R.  676,)  where  the  defendant  delayed  the  pro- 
ceedings supplementary  to  execution  for  a  long  time,  and  in 
the  mean  time  confessed  judgment  and  suffered  supplemental 
proceedings  to  be  had  thereon  by  which  a  receiver  was  first 
appointed  in  that  action,  it  appearing  the  judgment  was  con- 
fessed with  a  view  of  enabling  the  second  judgment  creditor 
to  obtain  a  preference,  it  was  held  to  be  a  plain  and  inten- 
tional violation  of  the  injunction  in  the  first  proceedings. 

In  the  case  now  under  consideration  there  can  be  no  doubt 
whatever,  to  any  rational  mind,  after  reading  the  examination 
of  the  defendant  and  his  answers  to  the  interrogatories,  not- 
withstanding his  denials,  that  the  defendant  went  to  Michi- 
gan and  from  thence  to  Wisconsin,  by  collusion  between 
himself  and  his  father-in-law,  Ira  Norton,  jun.,  for  the  sole 
purpose  of  confessing  the  judgment  and  making  it  a  lien 
upon  his  real  estate  in  question,  and  to  defeat  the  proceed- 
ings of  the  plaintiffs  in  this  case.  In  fact  he  does  not  deny 
such  to  have  been  his  purpose,  but  declines  answering  the 
interrogatories  upon  that  subject.  Besides,  as  has  already 
been  said,  I  think  the  judgment  was  confessed  not  for  a  bona 
fide  indebtedness,  but  that  the  greater  part,  if  not  the  whole 
amount  thereof,  was  fictitious.  When  examined,  on  the  8th 
of  August,  he  testified  that  he  thought  $350  or  $400  would 
cover  all  he  owed  except  the  debt  to  the  plaintiffs  in  this 
case,  and  then  stated  that  he  owed  his  father  $100  which  he 
did  not  include  in  the  above.  He  had  just  been  detailing 
various  trades  of  property  with  his  father-in-law,  Ira  Nor- 
ton, jun.,  and  made  no  allusion  whatever  to  his  being  then  in- 
debted to  him.  But  it  had  appeared  in  his  examination  that 
up  to  January  1,  1861,  he  had  been  in  the  grocery  business 
and  sold  out  his  store  and  goods  to  Peter  Bogers  for  $2450 ; 
that  there  was  an  incumbrance  on  his  store  of  about  $475, 
subject  to  which  he  conveyed^  leaving  a  balance  of  about 
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$1900,  for  which  he  took  the  storehouse  in  Linden,  leaving 
Rogers  indebted  to  him  about  $590.  For  this  he  subse- 
quently brought  an  action  against  Rogers,  and  before  judg- 
ment and  in  the  spring  he  assigned  this  claim  to  Ira  Norton, 
jun.,  and  also  gave  up  to  him  a  note  of  $380  which  he  then 
held  against  him,  for  which  he  received  a  deed  of  120  acres  of 
land  in  Kansas.  This  land  he  had  deeded  to  one  Sanderson, 
but  it  was  intended  only  as  a  security  for  $250  which  San- 
derson had  indorsed  for  him  to  one  Eastman.  The  $380  note 
which  he  held  against  Ira  Norton,  jun.,  and  gave  up  in  the 
trade,  was  obtained  in  this  way.  In  March,  1861,  the  defend- 
ant was  the  owner  of  a  house  and  lot  in  Attica,  worth  $1200. 
This  he  conveyed  to  his  father-in-law,  Ira  Norton,  jun.,  for 
which  he  then  gave  up  three  notes  he  held  against  the  de- 
fendant, amounting  to  near  $700;  and  he  had.  indorsed  a 
note  of  $250  and  some  $14  interest,  and  the  $380  note  was 
given  to  the  defendant  for  the  balance  of  the  purchase  money 
of  the  house.  So  that  no  longer  ago  than  March,  1861,  in- 
stead of  the  defendant  being  indebted  to  Ira  Norton,  jun.,  he 
held  his  note  for  $380,  and  the  defendant's  prior  indebted- 
ness to  him  was  canceled. 

It  also  appeared  from  his  examination  that  he  deeded  to 
said  Ira  Norton,  jun.  the  storehouse  in  Linden  which  he  had 
got  on  the  sale  of  his  goods,  and  took  in  exchange  therefor 
160  acres  of  land  in  Wisconsin,  of  the  value  of  which  he  now 
claims  to  be  entirely  uninformed.  It  may  be  well  doubted 
whether  these  several  exchanges  of  property  made  by  the  de- 
fendant with  his  father-in-law  were  bona  fide.  In  fact  I  think 
it  quite  evident  that  they  were  made  expressly  to  place  in 
the  hands  of  Norton  all  the  available  means  the  defendant 
had  in  this  state,  for  lands  in  western  states,  the  value  of 
which  was  unknown  to  the  defendant,  the  better  to  enable 
the  latter  to  place  his  property  beyond  the  reach  of  his  cred- 
itors, as  is  now  claimed  on  his  behalf  was  effectually  done, 
because  it  is  claimed  that  it  cannot  be  reached  through  the 
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ooTirts  of  this  state,  although  the  defendant  is  within  their 
jnrisdiction. 

Bat  it  is  said,  and  said  truly,  that  the  drfendant  cannot 
in  this  proceeding  be  punished  as  for  a  contempt,  in  the  vio- 
lation of  the  injunction,  simply  because  he  had,  previous  to 
its  issuing,  fraudulently  disposed  of  his  property.  But  in 
determining  whether  or  not  there  was  a  bona  fide  indebted- 
ness from  the  defendant  to  his  father-in-law  of  $500,  which 
had  been  entirely  forgotten  and  overlooked  by  him  in  his  ex- 
amination on  the  8th  of  August,  for  which  he  subsequently 
gave  his  note  and  the  confession  of  judgment,  or  .whether  such 
pretended  indebtedness  was  fictitious,  and  claimed  and  put  on 
foot  by  collusion  between  the  defendant  and  his  father-in-law, 
still  further  to  embarrass  the  plaintifib  in  the  collection  of 
their  debt,  an  inquiry  into  the  previous  state  of  their  accounts 
and  the  dealings  between  them,  and  as  to  whether  the  several 
trades  and  shifts  of  property  made  between  them  shortly  pre- 
vious were  bona  fide  or  collusive,  to  enable  the  defendant  to 
hinder,  delay  or  defraud  his  creditors,  were  quite  pertinent 
as  bearing  upon  the  bona  Jidea  or  collusive  acts  of  the  de- 
fenant  and  his  father-in-law,  in  giving  the  $500  note  and 
judgment  thereon.  And  looking  at  this  transaction  in  con- 
nection with  the  previous  state  of  their  demands  and  deal- 
ings with  each  other,  I  think  it  quite  evident  this  laige 
indebtedness  of  $500  was  an  afterthought,  and  got  up  ex- 
pressly to  enable  the  defendant  to  give  the  judgment  referred 
to,  and  thereby  if  possible  defeat  the  plaintiffs  in  the  coUec*- 
tion  of  their  debt  from  the  land  in  Wisconsin,  which  it  is 
conceded  the  defendant  then  owned. 

The  defendant  in  his  pretended  explanations,  given  on  his 
examination  before  the  county  judge  on  the  26th  of  August, 
attempts  to  account  for  the  manner  in  which  this  indebted- 
ness arose,  or  of  what  it  consisted,  and  says  it  existed  in  a 
note  of  $200,  given  in  April,  1861,  (but  for  what  purpose, 
or  to  whom,  or  upon  what  consideration,  is  not  stated,)  and 
also  a  note  of  $100,  or  about  that  sum,  given  to  Balph  Mead 
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&  Co.,  and  indorsed  and  paid  by  said  Ira  Norton,  jun.,  (but 
when  it  was  giren  or  paid  by  him,  whether  before  or  after 
the  several  trades  between  him  and  his  father-in-law,  is  not 
stated.)  He  further  says,  that  $200  existed  in  account,  of 
which  about  $50  was  for  house  rent,  and  wood  and  other 
items,  amounting  in  all  to  over  $100;  and  the  defendant 
thought,  $75  or  $80  paid  by  Norton  on  notes  owing  by  the 
defendant,  in  Attica.  When  these  several  items  of  indebt- 
edness accrued  is  not  stated ;  and  I  think  it  quite  fair  to  pre* 
flume,  when  viewed  in  the  light  of  the  previous  state  of  the 
accounts  and  dealings  between  them,  that  this  pretended 
indebtedness  of  $500  had  no  real  or  substantial  existence. 
And  if  this  be  the  proper  solution  of  the  matter,  the  giving 
of  the  note  and  subsequent  judgment  therefor  to  cover  his 
title  to  the  land  in  Wisconsin,  to  be  divested  by  means  of 
the  judgment  and  thereby  defeat  the  plaintiffs  in  the  collec- 
tion of  their  debt,  was  a  violation  of  the  spirit  of  the  injunc- 
tion order,  and  that  the  defendant  was  properly  convicted. 
The  fine  imposed  was  no  greater  than  the  injury  sustained ; 
and  being  less  than  the  amount  due  the  plaintiffs  on  their 
judgment,  it  was  properly  imposed,  by  the  county  judge. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

[Ebu  Qbvbral  Tbbm,  May  12, 1862.    DaviSj  Orover  and  Royt,  Justices.] 


Metcalf  and  CusHiNa  va,  Van  Brunt  and  others. 

After  an  assignment  for  the  benefit  of  creditors,  not  reserving  th^  power  of 
revocation,  has  been  executed  and  delivered,  and  accepted  by  the  assignees, 
the  assignors  have  no  such  control  over  the  property  assigned  as  will 
enable  them  to  make  a  new  assignment,  so  as  to  confer  upon  the  assignees 
any  additional  title  to,  or  authority  over,  the  assigned  property,  or  to  render 
the  title  which  they  have  already  obtained  valid  as  against  the  creditors 

.  of  the  assignors,  where  the  original  assignment  was  void  us  to  them,  though 
valid  as  to  the  assignors. 
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APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee. 

C  W,  Sandfordy  for  the  appellanta. 

Sherman  S.  MogerB,  for  the  respondents. 

By  the  Courts  Hott,  J.  The  plaintiff  in  this  case  recov- 
ered a  judgment  against  Theodore  and  Charles  F.  Van  Brunt 
and  Charles  S.  Watrous,  on  the  11th  February,  1860,  for 
$4563.02  damages  and  costs,  for  hogs  sold  them  prior  to  the 
14th  day  of  December,  1859.  On  that  day  the  judgment 
debtors  executed  an  assignment  in  trust  for  the  benefit  of 
creditors ;  or  rather,  it  was  executed  by  two  of  them  on  that 
day,  and  by  the  other  on  the  16th  day  of  December.  The 
plaintiff  caused  an  execution  to  be  issued  on  said  judgment, 
and  levied  upon  property  owned  by  the  judgment  debtors 
prior  to,  and  after,  the  time  of  the  assignment.  They  com- 
menced this  action  in  aid  of  said  execution,  making  the 
judgment  debtors  and  Hoppock,  Seymour  and  Harback,  the 
assignees,  parties,  for  the  purpose  of  setting  aside  said  assign- 
ment as  fraudulent  and  void  against  the  plaintiffs  as  such 
creditors.  This  assignment  contained  the  following  provis- 
ion :  "  And  it  is  hereby  mutually  stipulated,  covenanted  and 
agreed,  that  the  said  parties  of  the  second  part  shall  not  be 
liable  for  any  losses  which  may  occur  in  the  management  of 
said  estate,  except  in  cases  of  gross  and  willful  negligence, 
nor  for  the  acts,  defaults  or  negligence  of  each  other,  but 
only  for  his  own  acts,  neglects  and  defaults." 

It  is  not  contended,  on  the  part  of  the  defendants,  but  that 
this  provision  would  render  the  assignment  void  as  against 
the  creditors  of  the  assignors.  But  it  is  claimed  that  the 
assignment  was  never  delivered  so  as  to  take  effect,  and  that 
it«  invalidity  being  discovered,  a  new  assignment  was  exe- 
cuted on  the  27th  day  of  December,  1859,  bearing  date  on 
the  14th  of  December,  leaving  out  this  objectionable  clause, 
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and  in  all  other  respects  being  like  the  original  assignment. 
The  referee  has  found  that  the  original  assignment  was  exe- 
cuted and  delivered  and  accepted  by  the  assignees  on  the  16th 
day  of  December^  1859,  and  the  first  and  important  question 
which  arises  is,  whether  this  finding  is  sustained  by  the 
CTidence. 

It  appears  from  the  evidence,  that  Hoppock  and  Seymour, 
two  of  the  assignees,  resided  in  New  York,  and  Harback,  the 
other  assignee,  in  Chicago,  the  judgment  debtors  having 
property  and  places  of  business  in  both  cities.  It  appears, 
without  contradiction,  that  the  Van  Brunts  executed  the 
assignment  on  the  14th  of  December,  Watrous  being  absent 
from  the  city,  but  it  was  confidently  expected  that  he  would 
execute  it  on  his  return  to  the  city,  and  it,  with  a  duplicate, 
was  put  in  the  hands  of  Gen.  Sandford,  in  whose  office  the 
assignment  was  drawn,  to  be  executed  by  Watrous  on  his 
return  to  the  city.  Hoppock  and  Seymour  were  present  at 
the  time  of  its  execution  by  the  Van  Brunts,  and  they  took 
possession  of  the  assigned  property  in  the  city  of  New  York, 
a  portion  of  it  on  the  14th  and  the  residue  the  next  day,  and 
immediately  caused  a  notice  of  the  assignment  to  be  pub- 
lished. On  the  14th  day  of  Decwnber  Seymour  telegraphed 
Harback  that  Van  Brunt  and  Watrous  had  made  the  assign- 
ment, and  that  he  was  one  of  the  assignees,  and  to  make  an 
inventory  and  take  possession  for  the  assignees.  On  the 
same  day  a  letter  was  written  to  Harback  to  the  same  effect, 
signed  by  the  names  of  Van  Brunt  and  Watrous. 

On  the  16th  day  of  December  Watrous  returned  to  the  city 
of  New  York  and  executed  the  assignment,  and  one  of  the 
duplicates  was  given  to  Hoppock,  who  on  the  same  day  in- 
closed it  in  a  letter  and  sent  it  by  mail  to  Harback  at  Chi- 
cago. In  the  letter  Hoppock  requested  Harback  to  proceed 
with  his  inventory  as  rapidly  as  possible,  and  send  a  copy  as 
soon  as  might  be,  and  also  requested  him,  as  soon  as  he  had 
taken  the  inventory,  to  proceed  to  the  disposal  of  salt  and 
barrels  to  the  best  advantage,  for  the  account  of  the  assignees. 
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On  the  20th  of  December  Harback  sent  from  Chicago  to 
Sf^monr  at  New  York  a  telegraph,  saying :  "Arrangement* 
bad  nnder  Illinois  law.  Make  a  new  assignment,  omitting 
clause  that  assignees  shall  be  liable  only  for  gross  negligence, 
nor  for  each  other's  acts.  Leave  out  all  that  Have  assignees 
accept  new  one  and  forward  it." 

It  will  be  observed  that  Harback  does  not  say  whether  he 
had  or  had  not  accepted  the  assignment,  and  it  does  not  ap- 
pear that  he  returned  it  either  to  his  co-assignees  or  to  the 
assignors ;  but  it  does  appear  that  after  receiving  this  assign- 
ment and  sending  this  dispatch,  Harback  continued  to  deal 
with  the  assigned  property,  and  to  recognize  the  existence  of 
the  assignment.  On  the  2l8t  of  December  he  wrote  to  Sey- 
mour, saying  that  his  of  the  11th  was  received  that  day,  and 
in  reply  advised  Seymour  about  the  condition  of  several 
claims  against  Van  Brunt  and  Watrous.  On  the  20th  of 
December,  1859,  Seymour  wrote  to  Harback  to  forward,  as 
soon  as  possible,  all  goods  that  were  necessary  to  come ;  also 
to  send  statement  or  inventory  of  the  property  in  his  hands, 
and  in  case  he  want^  legal  advice,  of  course  to  get  it,  and 
to  sell  off  the  cooperage  at  the  best  possible  terms,  and  close 
up  every  thing  he  could  as  soon  as  possible,  *and  keep  them 
advised  as  he  should  proceed,  and  that  he  was  writing  by 
advice  of  Hoppock. 

On  the  23d  of  December  Harback  writes  Seymour  ac- 
knowledging the  receipt  of  the  letter  of  the  20th,  and  then 
says,  "  shall  probably  close  up  beef  packing  this  week ;  will 
then  forward  you  all  the  beef  and  other  articles  that  will  sell 
for  more  money  in  your  city  than  here,  and  close  up  cooper- 
age and  other  articles  soon  as  possible.  The  cooperage  will 
go  slow,  even  at  low  prices.  No  packer  will  buy  unless  he 
wants  them  for  immediate  use,"  &c. 

There  can  be  no  doubt  whatever  of  the  acceptance  of  the 
assignment  by  Hoppock  and  Seymour,  when  it  was  fully  exe- 
cuted, as  early  as  the  16th  of  December.  One  of  the  dupli- 
cates remained  with  their  counsel,  Q^n.  Sandford,  and  the 
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other  was  given  Hoppock,  and  by  him  forwarded  to  Harback 
on  that  day.  Harback  had  been  previously  advised  of  the 
assignment^  and  that  he  was  one  of  the  assignees ;  he  did  not 
declioe  to  act  as  an  assignee^  but  on  the  21st  of  December  he 
acknowledges  by  telegraph  the  receipt  of  the  assignment, 
without  stating  the  day  of  its  receipt ;  gives  advice  that  it 
is  bad  under  Illinois  law,  and  advises  the  making  and  for- 
warding of  a  new  one,  leaving  out  the  objectionable  features. 
But  no  new  assignment  is  executed  untiF  the  27th  day  of 
December,  and  in  the  mean  time  Harback,  as  well  as  the 
other  assignees,  have  possession  and  control  of  the  assigned 
property,  and  deal  with  it  as  if  it  were  theirs  under  the 
assignment,  and  without  any  direct  repudiation  by  either  of 
them  of  the  acceptance  of  the  origiilal  assignment ;  and  the 
new  assignment,  although  not  in  fact  executed  until  the  27th 
of  December,  is  dated  back  to  the  14th  of  December,  evi- 
dently on  its  face  to  cover  the  time  the  assignees  had  been 
acting  and  dealing  with  the  assigned  property  under  the  orig- 
inal assignment. 

I  do  not  overlook  the  fact  that  General  Sandford  testifies 
that  the  first  assignment  was  executed  at  his  office  on  the 
14th  of  December,  by  the  Van  Brunts,  Hoppock  and  Sey- 
mour being  present,  and  that  it  was  deposited  with  him  in 
escrow,  "  to  take  effect  when  executed  by  Watrous  and  ac- 
cepted by  Harback."  He  also  says  Watrous  executed  it  on 
the  16th  of  December,  in  his  presence.  "  It  was  still  left  in 
my  possession."  He  evidently  only  means  by  this  that  one 
duplicate  of  the  assignment  remained  with  him  after  its  ex- 
ecution by  Watrous,  because  the  evidence  clearly  shows  that 
one  of  the  duplicates  was,  on  the  16th  of  December,  forward- 
ed by  Hoppock  to  Harback  by  mail.  Gen.  Sandford  himself 
speaks  of  the  first  assignment  (duplicate)  having  been  sent 
to  Harback  by  mail,  and  of  its  being  subsequently  returned 
to  the  assignees  in  New  York,  with  the  names  erased,  but  he 
cannot  tell  when,  but  thinks  it  was  some  months  after  it  was 
executed.     Seymour  testifies  that  the  duplicate  copy  of  the 
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first  assignment  sent  Harback  was  returned  some  time  in  the 
summer  of  1860,  and  I  understand  by  the  account  rendered 
by  Harback  as  assignee,  that  he  commenced  selling  some  of 
the  property  at  auction  on  the  22d  of  December.  It  does  not 
appear  when  Harback  was  first  advised  of  the  execution  of 
the  second  assignment,  but  it  is  quite  evident  from  his  letter, 
and  the  letter  of  his  attorneys  inclosed  by  him,  that  up  to 
the  29th  of  December  he  knew  nothing  of  its  execution,  and 
continued  to  deal  with  the  property  under  the  first  assign- 
ment, although  he  considered  it  void  under  the  laws  of  Illi- 
nois. (See  exibits  Nos.  18,  20,  21  and  22,  of  27th  and  29th 
of  December.)  By  exhibit  No.  22,  of  December  29th,  it  ap- 
pears that  Messrs.  Scammon,  McCagg  &  Fuller  wrote  to  Har- 
back, saying,  "  we  again  advise  you  as  before,  that  you  had 
better  sell  as  soon  as  possible  the  personal  property  assigned 
to  you  by  Van  Brunt  and  Watrous,  either  at  auction  or  pri- 
vate sale.  You  had  better  advertise  it  for  sale  at  auction, 
and  write  to  New  York,  to  the  other  assignees^  its  situation, 
and  the  great  probability  that  it  will  sell  at  very  low  prices ; 
that  they  or  any  other  friends  of  Van  Brunt  and  Watrous 
may  have  it  bid  in,  or  take  such  other  steps  as  seem  best  to 
protwt  their  interest  We  again  repeat  that  the  assignment 
is  void  under  our  laws."  I  infer  that  these  gentlemen  were 
the  counsel  of  Harback,  and  it  is  quite  evident  that  they  re- 
fer to  the  original  assignment  and  advise  Harback  to  proceed 
as  soon  as  possible  with  the  sale,  and  advise  his  co-assignees. 
It  is  quite  clear  these  gentlemen  did  not  then  know  that  a  new 
assignment  had  then  been  executed.  On  the  same  day,  29th 
December,  this  letter  was  inclosed  by  Harback  in  one  to  Sey- 
mour, saying  that,  "  finding  it  impossible  to  sell  the  cooper- 
age and  other  articles  any  thing  near  their  vbXvlq,  they  had, 
by  advice  of  Messrs.  Scammon,  McCagg  &  Fuller,  advertised 
the  inclosed  schedule  of  property  to  be  sold  on  Tuesday,  10th 
January,"  &c.  This  letter  closes  with  this  statement :  "The 
assignment  just  received."     This  probably  refers  to  the  sec- 
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ond  assigDxneDt,  which  it  is  probable  was  received  after  Har- 
back  commenced  writing  his  letter. 

After  a  careful  examination  of  the  evidence,  it  seems  to  qs 
to  be  impossible  to  resist  the  conclusion  that  Harback  pro- 
ceeded and  continued  to  act  under  the  first  assignment,  not- 
withstanding he  was  advised  it  was  void  by  the  laws  of 
Illinois,  and  without  knowing  whether  a  new  assignment 
would  or  would  not  be  executed,  until  it  was  received  by  him 
on  the  29th  day  of  December.  Besides,  it  is  difficult  to  see 
how  one  of  the  duplicates  of  the  assignment  could  be  de- 
livered to  two  of  the  assignees  here  and  the  other  remain  in 
the  hands  of  the  counsel,  and  still  be  considered  in  escrow, 
( Worrall  v.  Mutiny  1  Seld.  229.)  Again ;  two  of  the  trus- 
tees having  clearly  accepted  the  trust,  it  may  well  be  doubted 
whether  the  refusal  of  the  other  trustee  to  accept  would  pre- 
vent the  title  from  vesting  in  the  trustees  who  did  accept. 
(5  Patgre,  559.    7(4  46.) 

We  therefore  think  that  the  referee  properly  found,  as  a 
question  of  fact,  that  the  first  assignment  was  properly  exe- 
cuted and  delivered  to,  and  accepted  by,  the  assignees.  This 
fact  being  properly  found,  and  assuming,  as  we  must,  that 
the  first  assignment  was  void  here,  as  well  as  in  Illinois,  as 
against  the  creditors  of  the  assignors,  {Litchfield  v.  White, 
3  Seld.  438,)  it  only  remains  to  be  seen  what  effect  the  second 
assignment  has  upon  the  original  assignment ;  or  whether  it 
confers  any  valid  title  to  the  property  in  question  upon  the 
assignees,  as  against  the  creditors  of  the  assignors. 

The  first  assignment  having  been  delivered  to  and  accept- 
ed by  the  assignees,  it  vested  the  assignees  with  the  title  to 
the  property,  as  against  the  assignors,  although  it  was  void 
as  against  such  creditors  of  the  assignors  as  should  by  proper 
er  proceedings  seek  to  impeach  its  validity.  But  the  assignors 
no  longer  had  any  interest  in,  or  control  over,  the  property 
assigned,  except  to  compel  the  assignees  to  proceed  under 
the  assignment  to  close  up  the  trust.    The  cancellation  of 
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the  original  assignment,  by  erasing  the  names  of  the  assign- 
ors, therefore,  clearly  would  not  operate  to  reinvest  the 
assignors  with  the  title  to  the  property,  and  it  is  presumed 
was  not  so  intended.  (1  John,  Ch,  417.  4  Wtnd,  585.  Id, 
474.  11  Paige,  59.  4  Edw.  Ch,  678.  6  Hill,  469.)  Be- 
sides, it  does  not  appear  whether  these  erasures  were  made 
before  or  after  the  execution  of  the  second  assignment. 

It  follows  that  the  assignees  took  no  title  to  the  property 
in  question  under  the  second  assignment,  and  the  title  which 
they  derived  under  the  first  assignment  being  valid  as  against 
the  assignors,  but  void  as  against  their  creditors,  the  assign- 
ors no  longer  had  any  such  interest  in,  or  control  over,  the 
assigned  property  as  to  enable  them  to  do  any  act  which  would 
change  or  render  the  original  assignment  valid,  which  was 
upon  its  face  void  as  against  the  creditors  of  the  assignors. 
{Porter  v.  Williams^  5  Seld.  142.  Brownwell  v.  Curtis,  10 
Paige,  210.  Browning  v.  Hart,  6  Barb.  91.  Leach 'w 
Kelaey,  7  id.  466.) 

In  the  case  of  Porter  v.  Williams,  (5  Seld.  142,)  the  as- 
signment was  made  on  the  5th  of  January  and  authorized  a 
sale  of  the  assigned  property  on  credit.  On  the  29th  of 
March,  proceedings  supplemental  to  execution  were  insti- 
tuted by  the  procurement  of  an  order  requiring  the  assignor, 
who  was  the  judgment  debtor,  to  appear  before  a  referee  to 
be  examined  &c.,  and  on  the  4th  of  April  a  receiver  was  ap- 
pointed. But  before  his  appointment,  and  on  the  30th  of 
March,  the  debtor  executed  and  delivered  to  the  assignee  an 
instrument  which,  after  reciting  that  doubts  had  arisen,  wheth- 
er the  authority  to  sell  on  credit  did  not  vitiate  the  assign- 
ment of  the  5th  of  January,  proceeded  to  direct  the  assignee- 
to  sell  for  cash  only.  It  was  held  by  the  court  of  appeals  that 
the  original  assignment  was  void  as  to  creditors,  and  that  it 
was  not  rendered  valid  by  the  instrument  executed  after  the 
supplemental  proceedings  were  commenced.  In  that  case, 
the  action  was  to  set  aside  the  assignment  by  the  receiver 
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appointed  in  the  supplemental  proceedings.  Judge  Willard, 
"who  delivered  the  opinion  of  the  court  in  that  case,  says: 
'^  It  is  believed  that  the  assignor  had  divested  himself  of  all 
control  over  the  property  by  the  assignment  of  the  5th  of 
January,  and  that  he  could  neither  revoke  nor  alter  it ;  and 
certainly  not  to  the  prejudice  of  a  creditor  whose  lien  on  the 
property  had  attached  by  the  institution  of  proceedings  sup- 
plemental to  execution." 

The  learned  counsel  for  the  defendants  has  referred  us  to 
the  case  of  Murray  v.  Biggs,  (15  John,  571,)  holding  that  a 
deed  or  assignment  void  as  to  creditors,  is  capable  of  being 
confirmed  and  rendered  valid  by  a  subse<Juent  instrument. 
But  an  examination  of  that  case  shows  that  all  the  assign- 
ments, except  the  last  one,  contained  a  power  of  revocation 
and  change  of  the  trusts  by  the  assignor.  He  had  not  there- 
fore, by  those  assignments,  parted  with  his  control  over  the 
property  assigned,  and  the  last  assignment  being  absolute 
without  power  of  revocation  and  unobjectionable  as  to  form, 
was  held  valid.  The  original  assignments  were,  in  eflfect, 
revoked  by  the  last  one,  pursuant  to  the  power  reserved 
therein  to  the  assignor.  That  case  is  not  therefore  an.  au- 
thority for  holding  that  when  the  assignor  parts  absolutely 
with  his  property,  without  power  of  revocation,  by  assign- 
ment containing  provisions  rendering  it  void  as  to  creditors, 
be  can  by  any  subsequent  assignment  or  instrument  change 
its  provisions  or  effect,  so  as  to  render  it  valid. 

It  is  not  now  necessary  to  determine  whether  the  assignees 
could  have  reconveyed  the  property  to  the  assignors  and  then 
taken  a  new  assignment,  as  was  done  in  the  case  cited,  (Hone 
V.  Woolsey,  2  Edto,  Ch,  292,)  and  thereby  have  made  the 
second  assignment  valid ;  because  there  is  no  pretense  that 
any  such  thing  was  done  in  this  case., 

The  first  assignment  being  delivered,  we  think  the  assign- 
ors had  no  such  control  over  the  property  assigned  as  would 
enable  them  to  make  a  new  assignment  so  as  to  confer  any 
additional  title  or  authority  over  the  assigned  property  upoii 
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the  assignees,  or  to  render  the  title  which  they  had  alreadr 
obtained  valid  as  against  the  creditors  of  the  assignors, 
which,  by  the  original  assignment,  was  clearly  void  as  to 
them,  but  valid  as  to  the  assignors. 
The  judgment  must  be  affirmed. 

[Ertb  Gbnebal  Tbbx,  September  1,  1862.    Davis,  Oroter  and  Hoyt, 
Justices.] 


Bakgb,  receiver,  &c.  vs.  Bailet. 

In  AD  Action  to  recover  an  assessment  on  a  preminm  note  given  on  effecting 
an  insurance,  the  plaintiff  is  not  entitled  to  interest  on  the  amount  of  the 
note. 

Althoogh  the  beuii  of  all  assessments,  so  long  as  the  right  to  make  them  re- 
mains, continnes  to  be  *'  the  original  amoant  of  the  deposit  note,"  yet  the 
fund  which  secures  them,  whether  in  note  or  money,  is  only  tlie  amount  re- 
maining after  crediting  assessments  already  paid.  Hence,  "  the  whole 
amount  of  the  deposit  note"  which  the  directors,  in  case  of  default,  are  au- 
thorized by  the  statute  to  sue  for  and  recover,  should  be  hold  to  be  the  ac- 
tual amount  for  which  the  note  continues  to  stand  as  security. 

THIS  action  was  brought  upon  a  premium  note  given  by 
the  defendant  to  the  Genesee  Mutual  Insurance  Compa- 
ny, upon  taking  a  policy  of  insurance  in  that  company.  It 
was  tried  at  the  Genesee  circuit,  before  the  court,  without  a 
jiuy,  and  judgment  was  ordered  for  the  plaintiff  for  the 
amount  remaining  unpaid  on  the  note,  with  interest. 

C.  HenshaWy  for  the  appellant. 

H.  Wilbur y  for  the  respondent. 

By  the  Court^  Davis,  J.  (After  considering  other  points 
made  by  the  appellant.)  The  sixth  point  of  the  appellant  is, 
that  the  plaintiff  was  not  entitled  to  recover  interest  upon 
the  note.    The  point  has  been  directly  passed  upon  at  gen- 
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eral  term,  in  the  7th  district,  in  Bangs  v.  Mclntoshy  (23 
Barb.  591.)  We  are  informed  that  an  eminent  jurist,  sitting 
as  referee,  has,  since  that  decision,  held  to  the  contrary ;  but 
no  case  to  that  effect  which  has  upon  us  the  force  of  judicial 
authority,  is  referred  to.  A  proper  respect  for  the  decision 
of  the  court  in  Bangs  v.  Mcintosh  should,  in  my  opinion, 
lead  us  to  follow  that  case,  so  long  as  it  stands  unreversed, 
on  this  question. 

But  upon  examination  of  the  question  de  novo  I  am  of  the 
opinion  that  the  conclusion  in  that  case,  on  this  point,  is  en* 
tirely  sound  in  principle.  A  careful  study  of  the  provisions 
and  objects  of  the  statute  by  which  the  right  to  recover  the 
whole  amount  of  the  note  is  given,  is  essential  to  a  just  ap- 
prehension of  this  question.  The  note  of  each  member  is  in 
itself  a  mere  deposit.  It  is  not  a  debt  or  evidence  of  debt, 
but  at  most  a  security  for  the  payment  of  assessments  that 
may  be  made  upon  it.  The  whole  amount  of  the  note  is 
never  due,  or  to  grow  due,  unless  the  assessment*  upon  it 
shall  equal  the  sum  represented  by  it ;  and  upon  the  expira- 
tion of  the  term  of  insurance  the  note  itself,  or  so  much  of  it 
as  remains  unexhausted  by  assessments,  is  to  be  returned  to 
the  assured.  At  no  time  while  the  company  hold  the  note, 
and  the  assessments  are  duly  paid,  does  any  interest  run  or 
accrue  upon  it.  The  10th  section  of  the  act  (Laws  of  1836, 
cA.  41,  p,  44)  provides  for  the  assessment*,  and  the  conse- 
quences of  default  in  their  payment.  It  is  in  these  words  : 
"The  directors  shall  after  receiving  notice  of  any  loss  or 
damage  by  fire,  sustained  by  any  member,  and  ascertaining 
the  same,  and  after  the  rendition  of  any  judgment  as  afore- 
said, against  said  company,  for  loss  or  damage,  settle  or  de- 
termine the  sums  to  be  paid  by  the  several  members  thereof 
as  their  respective  portions  of  such  loss,  and  publish  the  same 
in  such  manner  as  they  shall  see  fit  or  as  the  by-laws  shall 
have  prescribed,  and  the  sum  to  be  paid  by  each  member 
shail  always  be  in  proportion  to  the  original  amount  of  his 
deposit  note  or  notes y  and  shall  be  paid  to  the  treasurer  within 
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thirty  days  after  the  publication  of  said  notice  ;  and  if  any 
member  shall  for  the  space  of  thirty  days  after  the  publica- 
tion of  such  notice  n^lect  or  refuse  to  pay  the  sum  assessed 
upon  him,  or  his  proportion  of  any  loss  as  aforesaid,  in  such 
case  the  dire<5tors  may  sue  for  and  recover  the  whole  amount 
of  his  deposit  note  or  notes  with  costs  of  suit,  and  the  amount 
thtis  collected  shall  remain  in  the  treasury  of  said  company 
subject  to  the  payment  of  such  losses  and  expenses  as  have 
[occurred]  or  may  thereafter  occur  ;  and  the  balance,  if  any, 
remaining,  shall  be  returned  to  the  party  from  whom  it  was 
collected,  on  demand,  after  thirty  days  from  the  expiration 
of  the  term  for  which  the  insurance  was  made." 

By  this  section  and  the  preceding  provisions  of  the  act,  a 
system  is  created  by  which  a  ^^  deposit  note"  is  placed  by  the 
insured  member  in  the  hands  of  the  company  as  the  "  ortgr- 
inal  amotmt  on  which  he  agrees  to  be  assessed  for  losses  ac- 
cruing while  he  is  a  member."  This  **  original  amount"  is 
always  to  be  the  basis  on  which  he  is  to  be  assessed,  and  such 
basis  is  not  to  be  changed,  however  many  assessnxents  may  be 
made  and  paid,  while  any  portion  of  the  note  remains  unex- 
hausted. So  long  as  the  assessments  shall  be  paid,  as  pro- 
vided, the  note  is  to  continue  to  represent  this  basis,  and  is 
to  stand  as  security  for  the  assessment ;  but  whenever  a  mem- 
ber neglects  or  refuses  to  pay  his  assessment,  he  is  liable  to 
pay  into  the  treasury  the  whole  amount  of  his  note,  and  an 
action  may  be  brought  to  recover  it.  For  what  purpose  is 
this  liability  imposed  ?  Evidently  to  substitute  a  sum  of 
money  as  security  for  future  assessments,  in  lieu  of  the  note. 
When  recovered  or  paid,  this  sum  is  not  an  amount  due  and 
owing ;  nor  is  it  a  forfeiture  or  penalty.  The  only  forfeiture 
incurred  by  the  member  is  of  the  right  or  privilege  of  having 
his  deposit  note  remain  as  his  security  for  future  assessments. 
He  must  put  up  money  in  place  of  it  But  this  money  does 
not  become  the  property  of  the  company.  It  goes  into  its 
treasury,  there  to  remain  a  deposit  in  lieu  of  the  note,  and 
becomes  the  security  for  and  fund  out  of  which  future  i 
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ments  are  payable,  if  any  shall  be  made ;  otherwise  it  is  to 
he  whoUy  returned  to  the  maker  Vf  the  note. 

When  the  money  is  thus  received  and  becomes  the  security- 
deposit,  all  future  assessments  are  still  to  be  made  on  the 
member,  precisely  as  though  his  note  remained ;  that  is  to 
say,  "  in  proportion  to  the  original  amount  of  his  deposit 
note  ;"  and  when  made,  the  sum  so  assessed  is  to  be  taken 
out  of  the  moneys  so  in  deposit.  And  if  necessary,  the  com* 
pany  is  to  proceed  till  the -whole  basis  of  assessment  is  ex- 
hausted. The  members  whose  notes  are  uncollected,  and 
those  from  whom  the  amount  of  the  note  has  been  recovered 
and  deposited,  are  still  to  remain  on  an  exactly  equal  footing 
in  respect  to  all  assessments.  Now  suppose  upon  a  note  of 
$1000  the  whole  amount,  with  $100  interest,  has  been  re- 
covered and  put  into  the  treasury.  It  is  manifest  all  future 
assessments  are  to  be  made  upon  the  basis  of  the  original  de- 
posit note,  and  not  upon  the  $1100,  nor  upon  whatever  sum 
that  may  be  reduced  to  by  payment  of  past  assessments.  The 
result  is  that  the  $100  of  interest  remains  unaffected  by  the 
assessments  and  untouched  when  the  original  amount  of  the 
deposit  note  is  exhausted,  and  is  to  be  returned  to  the  as- 
sured. This  is  certainly  neither  the  intent  nor  the  policy  of 
the  act.  They  are  carefully  carried  out  when  for  the  non- 
payment of  an  assessment  less  than  the  whole  note,  the  money 
is  by  the  result  of  a  suit,  substituted  for  the  note  as  security 
for  the  payment  of  further  assessments.  (Jones  v.  Sisson, 
6  Gray,  289.) 

It  is  palpable,  to  my  mind,  that  on  non-payment  of  a  par- 
tial assessment,  the  deposit  note  is  not  due  and  owing  in  the 
sense  of  any  rule  which  imposes  interest  upon  a  debt ;  and  it 
is  very  clear  that  the  company  has  no  right,  under  the  sec- 
tion above  cited,  to  collect  and  t*ake  into  their  treasury,  to 
await  future  assessments,  a  sum  out  of  which  no  part  of  such 
future  assessment  is  to  be  paid. 

It  may  be  said  that  inequalities  would  accrue  between  those 
who  paid  th^ir  assessments  promptly  and  those  who  neglected 
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or  refused,  unless  the  latter  class  were  chargeable  with  inter* 
est.  But  this  is  an  argument  against  the  system  itself,  and 
if  sound,  does  not  warrant  us  in  changing  what  the  statute 
has  declared.  Besides,  if  true,  this  inequality  would  only  be 
a  consequence  of  the  election  of  the  company  to  sue  for  the 
recovery  of  the  whole  amount  of  the  note,  instead  of  for  the 
assessment.  By  the  9th  section  of  the  act,  the  company  is 
authorized  to  sue  for  any  assessment ;  and  it  is  clear  that  in 
such  a  suit  interest  would  be  recoverable  on  the  assessment 
from  the  time  it  fell  due.  That  would  be  a  debt  due,  and 
would  come  within  the  settled  rule  that "  all  contracts  to  pay 
give  a  right  to  interest  from  the  time  when  the  principal 
ought  to  be  paid."  But  where  the  amount  of  the  note  is 
sued  for,  the  statute  does  not  provide  for  any  increase  of  the 
deposit  to  secure  future  assessments,  by  reason  of  its  being 
changed  from  a  note  to  cash.  On  the  contrary,  the  system 
on  which  the  assessments  are  made,  and  the  balance  of  the 
note  or  money  ultimately  returned,  precludes  the  idea  that 
interest  is  chargeable  on  the  whole  note. 

The  amount,  therefore,  which  the  plaintiff  was  entitled  to 
recover  in  this  case,  was  the  whole  amount  of  the  note  as  it 
stood  reduced  by  the  payment  of  previous  assessments  there- 
on, without  interest.  This,  under  the  theory  of  the  act, 
places  in  the  treasury  the  exact  sum  in  money  for  which  the 
note  stood  as  security,  out  of  which  future  assessments  of 
losses  and  expenses  may  be  taken.  Although  the  basis  of 
all  assessments,  so  long  as  the  right  to  make  them  remains, 
continues  to  be  ^^  the  original  amount  of  the  deposit  note," 
yet  the  fund  which  secures  them,  whether  in  note  or  money, 
is  only  the  amount  remaining  after  crediting  assessments  al- 
ready paid.  Hence  "  the  whole  amount  of  the  deposit  note" 
which  the  directors  in  case  of  default  are  authorized  by  the 
10th  section  to  sue  for  and  recover,  should  be  held  to  be  the 
actual  amount  for  which  the  note  continues  to  stand  as 
security. 

The  amount  of  the  interest,  in  this  case,  is  found  and 
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,  stated  separately.  There  is  no  difficulty  in  correcting  the 
error  if  the  plaintiff  elects  to  deduct  that  amount  from  the 
judgment. 

There  should  he  a  new  trial  ordered,  unless  the  plaintiff 
shall  stipulate  to  deduct  the  interest,  and  take  judgment  for 
the  unpaid  balance  of  the  note. 

Ordered  accordingly. 

Martin,  P.  J.  and  Gbovsr,  J.  concurred. 

HoTT,  J.,  having  been  a  member  of  the  company,  took  no 
part  in  the  decision. 

[Erib  General  Tbrx,  September  1,  1S62.  Mamn,  DavU  and  Qrotw^ 
jDsticee.] 


The  People,  ex  rel.  The  Hanover  Bank,  va.  The  Commis- 
sioners OF  Taxes  and  Assessments  of  the  citt  and 
COUNTY  OF  New  York. 

Stocks  and  bonds  of  the  United  States,  owned  by  a  resident  of  this  state,  may 
be  taxed,  with  other  personal  estate. 

The  act  of  congress  of  February  26,  1862,  exempting  snch  stocks  ftxmi  taxa« 
tlon,  is  valid,  so  far  as  it  reUtes  to  all  stocks,  bonds,  and  other  secmities 
issued  by  the  United  States  after  the  passage  of  the  act. 

Such  securities  are  not  subject  to  taxation  under  the  state  laws.  Clbrkb,  J. 
dissented. 

Congress  has  no  power,  by  retrospective  legislation,  to  withdraw  iVom  state 
taxation  stocks  and  other  like  securities,  issued  by  the  United  Sutes, 
already  subject  to  such  taxation ;  and  the  act  of  February  26, 1862,  so  far 
as  it  exempts  from  state  taxation  United  States  securities  previously  issued, 
is  extra-constitutional  and  inoperative. 

THE  relator,  the  Hanover  Bank,  having  a  capital  of  one 
million  dollars,  were  assessed  at  $908,119,  the  assessors 
having  deducted  from  the  capital  the  value  of  the  real  estate, 
and  stocks  in  other  corporations.    The  bank  objected  to  this 
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assessment,  and  presented  to  the  board  of  commissioners  of 
taxes  and  assessments  the  statement  and  a£&davit  required  by 
law,  showing  that  it  owned  and  held  stocks,  bonds  and  secu- 
rities of  the  United  States  to  the  amount  of  $896,500 ;  that 
all  its  other  personal  estate  did  not  exceed  $946,000,  and 
that  its  debts  were  not  less  than  $841,000 ;  that  the  whole 
value  of  its  personal  estate,  over  and  above  its  debts,  exclu- 
sive of  such  United  States  stocks,  bonds  and  securities,  did 
not  exceed  $105,000.  The  board  of  commissioners  refused 
to  exempt  the  United  States  stocks,  bonds  and  securities  from 
taxation,  and  assessed  the  personal  estate  of  the  bank  at 
$908,119.  The  relator  sued  out  a  writ  of  certiorari,  for  the 
purpose  of  having  such  decision  reviewed  and  corrected  on 
the  merits,  in  pursuance  of  the  statute.  {Laws  of  1859, 
p.  684,  §  20.) 

Charles  Tracy,  for  the  relator.  I.  These  stocks,  bonds  and 
securities  of  the  United  States  are  exempt  from  taxation, 
under  state  authority.  (1.)  They  are  so  exempt  on  grounds 
of  constitutional  law,  independently  of  any  statute  specially 
conferring  such  exemption.  (Const  U,  S,,  art  1,  §  8 ;  art. 
6,  §  2.  McCullough  v.  State  of  Maryland,  4  Wheat  316, 
409,  413,  417,  432,  436.  Oshom  v.  U.  S,  Bank,  9  id.  738, 
859,  864,  865.  International  Life  Assurance  Co.  v.  Com'rs 
of  Taxes,  17  Hotv.  Pr.  R.  206,  210.  Weston  v.  City  Coun- 
cil of  Charleston,  2  Peters,  449.  Providence  Bank  v.  BilU 
ings,  4  id.  563,  564  Smith's  Com.  317.  People  v.  N.  Y. 
Tax  Com'rs,  32  Barb.  509,  512.  See  also  23  N.  Y.  Rep. 
192,  8.  C)  (2.)  Such  exemption  is  now  secured  by  the  act 
of  congress,  passed  February  25,  1862,  entitled  "  An  act  to 
authorize  the  issue  of  United  States  notes,  and  for  the  re- 
demption and  funding  thereof,  and  for  funding  the  floating 
debt  of  the  United  States."  The  second  section  of  that  act 
concludes  thus :  ^^  all  stocks,  bonds  and  other  securities  of 
the  United  States,  held  by  individuals,  corporations  or 
associations,  within  the  United  States,  shall  be  exempt  from 


NEW  YORK— OCTOBER,  1862.  637 

*  The  People  v.  The  CommissioDers  of  Taxes. 

taxation  by  or  under  state  authority."  (Stat  at  Large^  Zlth 
Congress,  p,  346.)  (3.)  The  providing  of  such  exemption 
was  an  important  financial  measure  of  the  federal  govern- 
ment. The  statute  was  passed  in  order  to  borrow  money ; 
and  this  exemption  increased  the  value  of  the  securities  to  be 
issued,  strengthened  the  public  credit  and  promoted  the 
taking  of  the  loan.  To  confer  such  an  exemption,  as  a 
means  of  more  effectually  exercising  the  power  to  borrow 
money  and  carry  on  the  general  financial  affairs  of  the  United 
States,  was  clearly  constitutional.  (4  Wheat  431,  432, 435, 
436.  9  id.  864,  865,  867.  2  Peters,  467,  468.)  (4.)  This 
bank,  and  other  capitalists,  have  loaned  to  the  government 
large  amounts  on  the  faith  of  this  declared  exemption,  at 
rates  which  would  not  have  been  given  if  the  securities  were 
to  be  subject  to  state  taxes.  In  case  the  exemption  were 
held  void,  and  the  securities  were  subject  to  the  proposed 
tax,  the  federal  government  would  be  bound  to  indemnify  the 
holders,  and  of  course  would  do  so ;  (Jeff.  Branch  Bank  v. 
Skelly,  1  Black/.  436, 446 ;)  and  the  result  would  be  that 
the  tax  commissioners,  indirectly,  but  effectually,  had  laid  a 
tax  on  the  treasury  of  the  United  States.  '^  The  states  have 
no  power,  by  taxation  or  otherwise,  to  retard,  impede,  bur- 
den or  in  any  manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  congress  to  carry  into  execution  the 
powers  vested  in  the  general  government."  (4  Wheat  436.) 
(5.)  This  exemption  has  been  fully  sustained  by  judicial  de- 
cision in  New  Jersey. 

II.  The  relator  does  not  lose  the  benefit  of  the  exemption 
by  reason  of  its  being  a  bank,  or  a  corporation.  (1.)  Since 
the  statute  of  1857,  the  property  of  corporations  in  this  state 
is  assessed  and  taxed  like  the  property  of  natural  persons. 
Taxes  X)n  corporations,  under  that  statute,  are  not  in  the  na- 
ture of  license  duties  or  bounties  exacted  as  the  price  of 
franchises  given,  but  are  a  part  of  the  general  tax  assessed 
upon  property  in  proportion  to  its  actual  value.  The  nom- 
inal amount  of  capital  of  a  corporation  no  longer  governs  the 
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assessment ;  and  the  fact  that  the  holder  is  a  body  corporate 
affects  neither  the  subjects  nor  rate  of  assessment.  {Laws 
0/  1857,  vol  2,  p.  1,  cA.  456,  §  3.  Id.  p.  122,  ch.  536,  §  3. 
1  B.  S.  392,  §  20.  Oswego  Starch  Factory  v.  DoUoway, 
21  N,  T.  Rep.  449.  People  v.  Tax  Com'rs,  23  id.  192. 
Utica  Cot  Manuf.  Co.  v.  Sup.  of  Oneida^  1  Barb.  Ch.  Rep. 
432,  448.)  (2.)  The  view  expressed  in  this  court  in  32  Barb. 
509,  512,  516,  517,  that  the  tax  assessed  against  a  corpora* 
tion  is  assessed  upon  the  aggregate  amount  of  its  capital,  and 
not  upon  the  property  constituting  the  capital,  is  overruled 
by  the  decision  in  23  N,  Y.  Rep.  192.  The  statute  of  1857 
having  placed  corporations  on  the  footing  of  individuals  in 
this  respect,  a  bank  must  be  assessed  upon  its  property  as 
as  such,  in  conformity  to  the  general  statutes  governing  the 
whole  subject  of  taxation.  (1  R.  S.  387,  §  1 ;  388,  §  3 ;  391, 
§  9.  Sees.  Laws,  1851,  ch.  176,  §  6.  1  R.  S.  5th  ed.  912, 
§  25.)  (3.)  The  statutes  of  this  state  contemplate  the  exist- 
ence of  exemptions  from  taxation,  and  secure  them  to  cor- 
porations as  well  as  individuals.  (1  R.  S.  388,  §  4.  Laws 
of  1857,  vol.  2,  p.  1,  §  3.  1  R.  S.  5th  ed.  946,  §  11.  See 
23  N.  Y.  Rep.  213  et  seq.)  (4.)  The  act  of  congress  in 
question  enumerates  corporations  and  associations  among  the 
holders  who  have  the  benefit  of  the  exemption.  (Act  of 
Feb.  25,  1862,  §  3.) 

III.  The  assessment  being  illegal,  should  be  corrected  by 
reducing  the  valuation  of  the  taxable  personal  property  of 
the  bank  to  $105,000. 

JET.  H.  Anderson  and  Oreene  C.  Branson,  for  the  re- 
spondents. 

Inobaham,  p.  J.  So  far  as  the  questions  involved  in  this 
case  were  discussed  and  decided  by  the  court  of  appeals,  in 
the  case  of  The  People,  ex  rel.  The  Bank  of  the  Common- 
wealth, V.  The  Com'rs  dtc,  (23  N.  Y.  Rep.  192,)  we  do  not 
feel  at  liberty  to  express  any  opinions  at  variauoe  therewith. 
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That  case  must  be  tinderstood  as  deciding  that  stock  of  the 
United  States,  held  by  a  corporation  or  by  individuals,  may 
be  taxed  under  the  laws  of  this  state,  where  such  taxation  is 
general  as  applying  to  all  personal  property,  and  no  un- 
friendly discrimination  to  the  United  States  stock  is  applied 
by  the  state  law;  or  in  other  words,  that  where  the  taxation  was 
general  on  the  personal  property  of  an  individual  or  corpora- 
tion, property  which,  if  nominally  taxed  as  stock  of  the 
United  States,  could  not  be  taxed,  may  be  included  in  the 
general  aggregate  of  property  liable  to  taxation,  and  the  tax 
thus  be  imposed. 

It  is  conceded  that  property  exempt  from  taxation  by  law 
must  be  deducted  from  the  aggregate  valuation  of  personal 
property  thus  subject  to  assessment,  and  this  principle  was 
afterwards  settled  by  the  unanimous  decision  of  the  court 
of  appeals,  in  The  People,  ex  rel,  Hoyt,  v.  The  Com'rs  of 
Tax€8y  (23  N.  Y.  Bep.  224,)  in  which  it  was  held  that  the 
personal  property  of  an  individual  residing  in  this  state,  ac- 
tually situated  in  another  state  or  county,  is  not  to  be  in- 
cluded in  the  assessment  against  him.  And  in  the  case  first 
cited,  Denio,  J.  says :  "  It  follows,  therefore,  from  the  very 
language  of  the  statutes,  that  if  the  Bank  of  the  Common- 
wealth has  invested  a  part  of  its  capital  paid  in,  in  a  stock 
which  is  exempt  from  taxation,  such  portion  is  to  be  except<sd 
from  the  assessment.'^ 

While,  therefore,  this  decision  is  to  be  considered  as  con- 
trolling, upon  the  question  whether  in  assessing  the  aggregate 
value  of  the  personal  estate  of  an  individual  or  corporation, 
stock  of  the  United  States  should  be  included,  still  the  ques- 
tion which  has  now  been  submitted  to  us  formed  no  part  of 
the  matters  upon  which  the  court  passed  when  the  subject 
was  before  them.  A  distinction  was  then  taken  between  the 
exemption  from  taxation  of  these  stocks  under  the  provisions 
of  the  constitution,  which  gave  congress  power  to  borrow 
money  on  the  credit  of  the  United  States,  and  such  exemp- 
tion if  specially  enacted  by  an  act  of  congress.    The  learned 
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jlidge  says,  ^'  It  is  the  confititution  alone  which  is  to  be 
looked  to,  for  congress  has  never  passed  any  law  on  the  sub- 
ject/' and  the  court  expressed  no  opinion  on  the  question 
whether  congress  could  enact  a  law  by  which  the  lenders  of 
money  to  the  government  should  enjoy  the  advantages  of  ex- 
emption from  state  taxation  in  respect  to  such  loans ;  but  it 
is  said,  ^^  In  the  absence  of  any  such  statute,  and  resting 
upon  the  general  grant  of  power  contained  in  the  constitu- 
tion, we  are  of  opinion  that  the  claim  to  be  exempt  from 
taxation  pannot  be  allowed  to  prevail." 

Whatever,  therefore,  may  be  the  individual  opinions  of  the 
members  of  this  court  on  these  questions  decided  by  the  court* 
of  appeals,  we  do  not  feel  at  liberty  to  re-examine  them  in 
this  case ;  and  the  only  difference  which  exists  between  that 
case  and  the  present,  is  as  to  the  effect  of  the  provision  of  the 
act  of  congress  of  the  25th  February,  1862,  which  says :  "All 
stocks,  bonds  and  other  securities  of  the  United  States,  held 
by  individuals,  corporations  or  associations  within  the  United 
States,  shall  be  exempt  from  taxation  by  or  under  state  au- 
thority." 

Two  questions  arise  in  regard  to  this  enactment : 

I.  Whether,  if  constitutional,  such  a  provision  would  ex- 
empt them  under  our  laws ;  and 

II.  Whether  congress  can  pass  such  a  law  limiting  and 
restricting  the  powers  of  a  state  in  regard  to  taxation. 

Upon  the  first  point  I  think  there  can  be  little  difficulty. 
The  act  of  1857  expressly  excepts  from  the  personal  property 
to  be  valued  and  assessed,  all  such  part  of  it  as  shall  have 
been  exempted  by  law,  and  Denio,  J.  says :  "  It  would  be 
the  duty  of  the  assessors  to  inquire  whether  any  of  this  prop- 
erty into  which  the  capital  had  been  converted  was  exempted 
by  law  from  taxation.  The  bank  is,  as  a  general  rule,  as- 
sessed and  taxed  for  all  its  property  of  every  kind,  but  there 
is  an  exception  as  to  such  part  of  it  as  the  constitution  and 
laws  of  the  union  and  of  the  state  have,  upon  special  rea- 
sons of  policy,  declared  shall  be  exempted."    There  can  be 
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no  diffictdty  tinder  this  decision,  as  well  as  under  the  statute, 
in  coming  to  the  conclusion  that  such  deduction  must  be 
made,  if  the  act  of  congress  directing  the  exemption  of  the 
United  States  stocks  and  bonds  from  taxation  is  valid. 

The  cases  which  at  various  times  have  been  decided  in  the 
United  States  court,  {McOullough  v.  State  of  Maryland^  4 
Wheat.  316;  We^on  v.  Gity  of  Charleston,  2  PeterSy  449; 
Oahom  v.  The  United  States  Bank,  9  Wheat.  738,)  and  others 
which  might  be  cited,  all  hold  that  special  taxation  against 
the  stock,  bonds  or  incorporations  under  the  United  States 
laws,  was  forbidden  by  the  power  given  to  the  general  gov- 
ernment under  the  constitutional  powers  conferred  upon  con- 
gress in  connection  therewith.  To  this  extent  I  consider  the 
decision  of  the  court  of  appeals,  before  referred  to,  as  going. 
Denio,  J.  takes  the*  distinction  between  assessing  the  United 
States  stocks  and  bonds  specifically  and  including  the  value 
thereof  in  the  valuation  of  a  man's  personal  estate.  He  says, 
^'  An  unfriendly  act  of  legislation  which  should  exclude  the 
federal  government  from  reverting  to  the  money  markets  of  a 
particular  state  for  loans,  though  it  might  not  seriously  affect 
the  exercise  of  the  borrowing  power  elsewhere,  would  be  so 
obviously  hostile  to  the  operations  of  the  government  that  I 
am  confident  it  could  not  be  sustained ;"  and  again,  (p:  207,) 
^^  If  the  federal  stock  can  be  taxed  separately  and  specifically 
at  any  amount  which  a  state  legislature,  or  a  municipality  to 
which  its  power  has  been  delegated,  shall  see  fit,  the  govern- 
ment, in  seeking  to  obtain  money  on  loan,  may  be  efiectually 
driven  ouf  of  the  markets  of  such  state.'' 

If  it  be  conceded  that  the  right  to  borrow  money  by  the 
congress  ^f  the  United  States,  granted  by  the  constitution, 
prevents  the  states  from  laying  a  specific  tax  on  such  bonds 
and  stocks  to  an  extent  that  would  interfere  with  the  gov- 
ernment in  borrowing  money  in  such  state,  it  seems  to  follow 
that  the  government  must  have  the  right  to  make  such  loans 
on  such  terms  and  limitations  as  they  shall  deem  necessary 
to  make  such  loans  available ;  and  that  congress,  in  author- 
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izing  such  loans,  is  the  body  that  most  decide  as  to  the  con- 
ditions on  which  the  loans  may  be  taken.  If  the  power  to 
borrow  involves  the  power  to  prevent  the  states  fi'om  inter- 
feriDg  with  such  loans  by  specific  taxation,  can  there  be  any 
doubt  that  congress  may,  for  the  sake  of  securing  such  loans, 
say  to  what  extent,  if  any,  the  states  may  tax  the  same,  and 
add,  to  the  terms  on  which  the  stock  shall  be  issued,  immu- 
nity from  taxation  throughout  the  country  ?  If  the  states 
cannot  impose  a  specific  tax  because  it  would  impair  the 
value,  and  thereby  interfere  with  the  power  of  borrowing, 
may  not  congress  say  that  neither  a  specific  or  general  tax 
shall  be  imposed  by  the  states,  in  order  to  secure  the  success 
of  the  loan  ? 

The  power  to  borrow  money  and  to  issue  stock  is  undoubt- 
edly a  sovereign  power,  and  embraces  within  it  all  necessary 
powers  to  carry  it  effectively  into  exercise.  It  cannot  be 
restrained  as  to  the  place  throughout  the  states  in  which 
it  is  to  be  exercised,  nor  the  terms  on  which  loans  are  to 
be  made,  nor  the  mode  of  transfers  it  may  adopt,  nor  the 
place  where  they  are  to  be  made,  nor  the  exemptions  which 
such  stocks  shall  have  firom  public  burdens.  If  congress  had 
said  no  specific  tax  shall  be  laid  on  such  stocks  and  bonds  in 
any  of  the  states,  the  power  to  do  so  would  be  conceded,  un- 
der the  decisions  of  the  United  States  courts,  as  well  as  the 
courts  of  this  state.  If  they  can  prevent  specific  taxation,  I 
see  no  reason  why  the  same  power  will  not  enable  them  to 
forbid  any  taxation,  if  in  their  judgment  such  restriction  is 
necessary  to  carry  out  the  original  powers  to  borlbw  money. 
Whether  they  exercise  that  power  wisely  or  not,  is  not  for 
the  courts  to  inquire.  The  discretion  is  with  them,  the 
power  is  with  them,  and  when  exercised  by  them  that  exer- 
cise of  power  is  within  the  constitutional  authority  ^'  to  make 
all  laws  which  might  be  necessary  or  proper  to  carry  into  ex- 
ecution such  power." 

In  The  United  States  v.  Fisher  et  al,  (2  Oonci,  358,) 
the  right  of  congress  to  give  piioiily  to  debts  due  tl^p  United 
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States  is  clamed  under  the  general  powers  to  make  all  neces- 
sary laws.  In  that  case  it  was  said,  ^^  Congress  most  pos- 
sess the  choice  of  means,  and  must  be  empowered  to  use  any 
means  which  are  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  constitution."  The  same  was  said  by  Chief 
Justice  Marshall,  in  McCuUough  v.  State  of  Maryland :  "If 
the  end  be  legitimate,  and  within  the  scope  of  the  constitu- 
tion, all  the  means  which  are  appropriate,  which  are  adapted 
to  that  end,  and  which  are  not  prohibited,  may  constitution- 
ally be  employed  to  carry  it  into  eflFect,"  and  "  The  degree  of 
its  necessity  is  a  question  of  legislative  discretion,  not  of  judi- 
cial cognizance ;"  and,  in  Broton  v.  State  of  Maryland,  (12 
Wheat.  419,)  it  is  said,  "  Questions  of  power  do  not  depend 
upon  the  degree  to  which  it  may  be  exercised.  If  it  may  be 
exercised  at  all,  it  must  be  exercised  at  the  will  of  those  in 
whose  hands  it  is  placed.'' 

It  must  be  apparent,  then,  if  congress  has  any  power  to 
prohibit  taxation  of  their  stocks  or  bonds,  specifically,  or  to 
give  any  privileges  to  those  who  buy  the  same,  the  extent  to 
which  taxation  may  be  prohibited  at  all  is  an  act  of  dis- 
cretion, to  be  exercised  by  congress,  and  which  cannot  be  the 
subject  of  judicial  limitation.  Legislative  discretion  should 
not  be  restrained  by  judicial  decisions.  It  is  the  want  of 
power,  and  not  of  discretion  in  the  legislature,  which  can  be 
reviewed  by  the  courts. 

If  it  were  necessary  to  refer  to  the  condition  of  public  mat- 
ters, as  rendering  it  necessary  that  the  general  government 
should  possess  every  power,  to  enable  them  advantageously 
to  borrow  money,  very  urgent  reasons  could  be  advanced,  to 
show  how  necessary  is  the  right  to  exercise  such  powers  at 
the  present  time,  to  enable  them  to  provide  the  means  for  the 
preservation  of  the  government,  but  it  is  not  neoessary,  un- 
der the  views  above  expressed  on  these  questions. 

It  is  argued  on  behalf  of  the  respondents  that,  even  if  the 
act  of  February,  1862,  is  valid,  it  cannot  be  made  applicable 
to  stocks  issued  previous  to  its  passage.    The  ground  upon 
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which  the  ezerdse  of  that  power  bj  oongresB  is  sustained  is, 
that  bj  such  proYisioiis  the  power  of  congress  to  borrow 
money  is  aided,  and  that  to  deprive  that  body  of  the  power 
to  prescribe  the  terms  on  which  the  loan  could  be  made,  and 
the  priyileges  be  conferred,  therefore,  would  be  to  impair  the 
power  thus  conferred  by  the  constitution.  I  am  at  a  loss  to 
see  how  that  necessity  exists  as  to  stocks  which  had  been 
issued  and  paid  ibr  long  before  its  passage.  We  are  con- 
trolled by  the  decision  of  the  court  of  appeals  that,  as  to  all 
stock  issued  before  the  passage  of  that  act,  it  was  subject  to 
taxation  with  the  other  property  of  individuals  and  corpora- 
Jaons.  It  is,  then,  presented  as  a  simple  statute,  in  r^ard  to 
this  stock,  to  exempt  it  from  taxation  by  the  states,  passed 
long  after  the  government  had  any  interest  in  its  value. 
Without  such  interest  I  should  doubt  the  power  to  exempt 
such  stocks,  any  more  than  any  other  property,  from  taxation. 
As  a  declaratory  act  of  the  views  of  congress,  as  to  their  right 
to  exempt  stock  fix>m  taxation,  it  would  be  of  value,  but  it 
would  confer  no  power  which  congress  did  not  otherwise  pos- 
sess. If  the  right  to  exempt  from  taxation  rests  solely  on  the 
necessity  of  the  power,  in  order  to  enable  the  United  States 
rightly  and  advantageously  to  carry  out  the  provision  of  the 
constitution  as  to  borrowing  money,  such  right  could  not 
with  propriety  be  claimed  in  regard  to  stocks  which  had  long 
before  .been  issued,  and  the  consideration  for  which  had  long 
before  been  paid  over  to  the  government  Such  property 
could  with  no  more  propriety  be  exempted  from  taxation  by 
an  act  of  congress,  if  such  l^slation  was  necessary,  than  any 
other  property  on  which  taxes  might  be  imposed. 

An  objection  was  taken  to  this  proceeding  that  it  was 
brought  too  soon,  because  no  taxes  had  been  imposed.  The 
proceedings  are  against  the  commissioners  as  assessors.  Their 
duty  is  completed  when  the  assessment  is  made  out.  The 
taxes  are  imposed  by  the  board  of  supervisors.  The  proceed- 
ings are  to  correct  the  assessment,  not  the  imposition  of  taxes. 

It  was  said  that  there  was  no  certainty  that  any  tax  would 
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be  imposed.  Independent  of  the  law  which  requires  snoh 
taxes  to  be  imposed  equally  upon  all  the  property  returned 
as  liable  to  taxation,  it  can  hardly  be  supposed  even  within 
the  bounds  of  possibility  that  an  individual  or  corporation, 
returned  as  having  large  amounts  of  personal  property  sub- 
ject to  taxation,  would  not,  at  the  present  day,  find  a  sufBf- 
cient  amount  of  taxes  imposed  thereon. 
My  conclusions  are : 

I.  That,  under  the  decision  of  the  court  of  appeals,  in  The 
People  ex  rel.  The  Bank  of  the  GommonweaUh  v.  The  Com^ 
missioners  of  TaxeSy  (23  N.  7.  Rep.  192,)  stocks  and  bonds 
of  the  United  States,  owned  by  a  resident  of  the  state,  may 
be  taxed  with  other  personal  estate. 

II.  That  the  act  of  congress,  of  February,  1862,  exempts 
ing  such  stocks  from  taxation,  is  valid,  so  &r  as  it  relates  to 
all  stocks,  bonds,  and  other  securities  issued  by  the  United 
States  after  the  passage  of  the  act. 

III.  That  such  securities  are  not  subject  to  taxation  under 
the  state  laws. 

The  respondents  should  be  ordered  to  correct  the  assessment 
rolls,  by  striking  from  the  amount  the  stock,  bonds,  and  se- 
curities, issued  1^  the  United  States  and  held  by  the  relator, 
of  a  date  subsequent  to  the  passage  of  the  act  of  congress. 

Barnard,  J.  concurred. 

• 

Clsbks,  J.  (dissenting.)  The  three  cases  in  the  supreme 
ccmrl  of  the  United  States,  which  have  any  application  to 
the  question  of  the  exemption  of  stocks,  bonds,  and  other 
securities  of  the  United  States,  from  state  taxation,  have 
been  reviewed  in  the  opinion  delivered  in  the  court  of  ap- 
peals, in  The  People  on  the  relation  of  the  Bank  of  the 
CommontveaUh  v.  The  Gommiesioners  of  Taxes  and  Aaseas- 
mentsfor  the  city  and  county  of  New  York^  (23  N.  7.  Bep, 
192.)  According  to  that  opinion,  McOuUough  v.  Maryland, 
(4  Wheat.  316,)  md  Oabom  v.  Bank  of  United  States,  * 
(9  id  738,)  essratially  differ  from  the  case  before  us.    With 
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r^ard  to  Weston  v.  The  City  CouncU  of  Charleston^  (2  Pe- 
t€T$^  449,)  it  was  held  that  the  decision  in  that  case  applied 
only  to  state  taxation,  not  laid  in  common  with  the  bulk  of  flie 
property  of  the  citizens,  but  specially  upon  securities  of  the 
United  States ;  making  an  unfriendly  discrimination  against 
them  as  borrowers,  and  interposing  obstacles  by  invidious 
distinctions  to  embarrass  them  in  the  exercise  of  a  power  ex- 
pressly delegated  to  them  by  the  people  and  the  states. 

It  was  considered,  therefore,  by  the  court  of  appeals  in 
the  case  to  which  I  have  referred,  that  the  question  was  an 
open  one,  whether  taxation  by  the  state,  of  property  invest- 
ed by  its  citizens  in  a  loan  to  the  United  States,  was  in 
contravention  of  the  federal  constitution.  After  mature  de- 
liberation, they  decided  that  stock  in  the  public  debt  of  the 
United  States,  whether  owned  by  individuals  or  by  corpora- 
tions, is  constitutionally  taxable  by  the  l^slature  of  the 
state.  The  opinion  states,  ^^  if  it  had  been  intended  (by  the 
fiumers  of  the  constitution)  to  give  them  (the  United  States) 
in  the  states  of  the  union  an  advantage  over  all  other  bor- 
rowers, it  is  certainly  remarkable  that  more  explicit  language 
was  not  used,''  And  then  it  proceeds  to  say,  "  We  give  no 
opinion  on  the  question  whether  congress  could  enact  a  law 
by  which  the  lenders  of  money  to  the  govemm^it  should 
enjoy  the  advantage  of  exemption  from  state  taxation,  in 
respect  to  such  loans."  I  should  have  supposed  that  having 
arrived  at  the  conclusion  that  the  constitution  of  the  United 
States  has  not  given  the  federal  government  an  advantage 
over  other  borrowers  in  the  states,  it  would  follow  that  con- 
gress could  not  confer  that  advantage.  If  the  constitution 
has  not  conferred  this  advantage  expressly  or  impliedly,  it  is 
difficult  to  see  tiiat  congress  can. 

The  latter  can  exercise  no  powers  which  are  not  expressly 
or  impliedly  given  to  it;  if  the  constitution  says  nothing 
either  expressly  or  impliedly  on  the  subject,  no  affirmative 
legislation  by  congress  can  make  it  constitutional;  and  if 
the  constitution  does  exempt  tiie  property  in  question  fix>m 
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state  taxation,  either  expressly  or  by  necessary  implication, 
no  federal  legislation  would  seem  to  be  necessary,  nnless  the 
constitution  provided  for  legislative  regulation  on  the  subject, 
or  left  it  to  the  discretion  of  congress  to  exercise  the  power. 
The  opinion,  however,  delivered  in  the  court  of  appeals,  seems 
to  consider  that,  although  the  federal  constitution  has  not 
forbidden  taxation,  by  the  state,  of  property  invested  in  a  loan 
to  the  federal  government,  the  question  remains  an  open  one, 
whether  congress,  by  direct  legislation,  can  do  so. 

In  considering  this  question,  it  is  proper  to  inquire : 

1st.  Whether  congress  possesses  the  power  to  exempt  any 
property  belonging  to  citizens  of  a  state  from  state  taxation, 
either  by  virtue  of  the  relations  existii^  between  the  federal 
government  and  the  several  state  governments,  and  by  virtue 
of  the  inherent  power  which  necessarily  resides  in  the  former, 
arising  from  the  purpose  and  nature  of  its  constitution.    Or, 

2d.  Does  it  derive  any  such  power  fit)m  that  clause  of  the 
constitution  which^authorizes  congress  to  make  all  laws  neces- 
sary and  proper  for  carrying  into  execution  the  powers  express- 
ly given  ?  In  other  words,  has  congress  the  right  to  forbid 
taxation  by  a  state,  because  it  is  necessary,  or  congress  deems 
it  necessary,  to  enable  it  to  carry  into  execution  the  express 
power  given  to  the  federal  government  of  borrowing  money? 

I.  Does  congress  possess  this  power  from  the  indispensable 
nature  of  the  relations  existing  between  the  federal  and  the 
state  governments,  and  as  a  consequence  of  the  inherent 
power  which  necessarily  resides  in  the  former,  arising  from 
the  purpose  and  nature  of  its  organiieation  ?  In  other  words, 
to  apply  the  proposition  more  specifically  to  the  case  before 
us,  does  it  necessarily  follow,  because  the  power  to  borrow 
money  is  an  express,  sovereign  power,  that  every  power  sup- 
posed to  remain  in  the  states,  the  exercise  of  which  could 
interfere  with  this  sovereign  power  of  the  United  States, 
may  be  suspended  or  excluded  ? 

In  favor  of  the  affirmative  of  this  proposition,  it  is  broadly 
asserted  that  otherwise  the  federal  power  to  borrow  money 


648  OASES  IN  THE  SUPREME  COURT. 

The  People  v.  The  Gommittioiiera  of  Tazcc 

would  not  be  a  sovereign  power ;  and  as  a  consequence  of  this, 
it  is  maintained  that  the  issuing  of  evidences  of  debt,  with 
or  without  a  declared  exemption  from  state  taxation,  or  with 
any  other  privilq^  attached  to  them,  being  the  exercise  of 
the  sovereign  loan  power,  they  cannot  be  taxed  by  the  states. 
The  tax  in  question,  it  is  said,  is  a  tax  upon  the  contract 
between  the  government  and  the  individual;  that  it  ope- 
rated upon  the  contract  the  instant  it  is  framed,  and  must 
imply  a  right  to  affect  that  contract ;  that  in  the  exercise  of 
the  power  to  borrow  money  the  government  applies  direotiy  to 
its  citizens  for  the  loan,  without  the  intervention  of  state 
authority ;  it  seeks  no  aid  from  the  state,  and  is  exempted 
from  control ;  and  that  it  is  essential  to  its  exercise  that  the 
power  should  be  entirely  untrammeled  by  any  burden  thrown 
upon  it  by  state  authority.  In  a  word,  the  sum  and  sub- 
stance of  the  whole  argument  is,  that  the  power  to  borrow 
money  bmg  a  sovereign  power,  it  carries  with  it  the  power 
to  defime  the  relations  of  citizens  to  the  loan,  and  to  exempt 
it  .from  all  state  interference.  This  is  the  proposition,  in  all 
its  force,  divested  of  any  unnecessary  accumulation  of  words. 

Has  it  not  occurred  to  those  who  employ  this  reasoning,  that 
it  can  be  urged  quite  as  plausibly  in  favor  of  a  state  against 
any  taxation  of  the  United  States,  as  in  favor  of  the  United 
States  against  any  taxation  of  a  state.  In  answer  to  this,  it 
will  doubtiess  be  said  that  the  constitution  of  the  United 
States  is  the  supreme  law  of  the  land.  For  the  constitution 
and  '^  all  laws  made  in  pursuance  thereof"  are  the  supreme 
law  of  the  land  Now,  the  very  question  we  have  to  determine 
in  this  case  is,  whether  the  law  exempting  stocks,  bonds,  and 
other  securities  issued  by  the  United  States,  frt>m  state  tax-^ 
ation,  is  in  pursuance  of  the  constitution* 

The  power  to  borrow  money  is  as  sovereign,  unlimited  and 
independent  in*  each  state,  as  it  is  in  the  United  States ;  and. 
would  it  not  appear  very  strange  to  hear  an  advocate  in  a 
court  of  justice  denying  the  right  of  the  latter  to  tax  any 
BtOK^i  bonds,  and  other  securities  of  this  state^  on  the  ground 
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of  the  BOYereign  power  of  the  state  to  borrow  money,  and  on 
the  groand  that  the  exercige  of  any  power  on  the  part  of  the 
United  States,  which  oould  defeat  or  impede  this  power  of 
the  state,  is  of  necessity  excluded  ? 

Let  us  apply  this  claim  on  behalf  of  the  feda:al  govern- 
ment to  any  other  of  its  sovereign  powers — the  power,  for 
instance,  to  establish  post  offices  and  joads.  This,  although, 
as  some  commentators  have  contended,  it  may  be  only  a  con* 
current  power  with  the  several  states,  is  still  a  soverdgn 
power,  as  supreme  as  the  power  to  borrow  money^  It  in- 
cludes the  right  to  carry  the  mails,  and  to  make  contracts 
with  common  carriers,  or  others,  for  that  purpose^  Is  it  a 
necessary  incident  of  this  sovereign  power  that,  to  enable  the 
federal  government  to  make  advantageous  contracts  for  car*' 
rying  the  mails,  the  vehicles,  horses  and  other  property  of  the 
contractors  employed  for  that  purpose,  should  be  exempt 
from  taxation  by  the  state  in  which  the  contractors  lived  or 
held  this  property?  This  exemption  may  be' deemed  quite 
as  necessary  by  congress  to  enable  the  federal  government  to 
carry  the  mails  effectually  and  economically,  as  to  enable 
them  to  borrow  money.  The  advantage  which  such  an  ex- 
emption would  give  them  over  other  common  carriers  would 
be  as  necessary,  in  the  sense  claimed  for  this  word  in  the  con- 
stitution, as  the  advantage  which  a  like  exemption  would 
give  them  over  other  borrowers,  in  their  contracts  with  lend- 
ers of  money.  In  what  consists  the  difference  ?  The  differ- 
ence can  only  be  in  the  fact  that  one  is  a  contract  to  carry 
the  mails,  and  the  other  is  a  contract  to  borrow  money.  The 
analogy  in  principle  is  complete ;  unless  we  revive  the  ex- 
ploded notions  of  poptdar  ignorance,  which  impute  to  money, 
and  contracts  relating  to  money,  an  exemption  from  the 
ordinary  laws  of  trade,  and  of  economical  science.  The  power 
to  carry  the  mails  and  the  power  to  borrow  money  are  both 
alike  sovereign  powers.  The  difference  is  only  in  the  degree 
of  their  importance,  which  at  one  time,  under  certain  circum- 
stances, may  be  in  favor  of  the  one;  at  another  time,  and 
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under  oiher  drcnmrtmceB,  may  greatly  prepcmderate  in  &yor 
of  the  other.  Taxation  by  the  state  may  haye  the  effect  of 
defeating  and  impeding  the  power  of  the  United  States  in 
the  one  case  as  effectively  as  in  the  other.  I  admit^  if  the 
state  selected  this  property  OTiployed  in  canying  the  mails, 
and  imposed  burthens  on  it  from  which  the  mass  of  similar 
property  in  the  state  was  exempt^  that  such  a  discrimination 
would  be  unconstitutional,  as  indicative  of  a  hostile  design, 
and  calculated,  by  special  legislation,  to  obstruct  the  federal 
government  in  the  exercise  of  a  constitutional  power;  and 
such  taxation  would  be  analogous  to  the  taxation  declared  to 
be  unconstitutional  in  Weston  v.  The  CUty  of  Charlesi<m, 
(2  PeterSy  449.)  Or,  if  the  governm^it  owned  mail  wagons 
and  oth^  vehicles,  and  horses,  for  the  purpose  of  canying 
the  mails,  instead  of  making  contracts  with  the  citizens  of 
any  state  to  do  so,  I  also  admit  that  the  taxation  of  such  prop- 
erty would  be  unconstitutional ;  as  it  would  be  a  taxation  of 
the  means  or  machinery  possessed  by  the  federal  government 
to  carry  into  execution  a  power  conferred  on  it ;  and  suck 
taxation  would  be  analogous  to  that^declared  to  be  unconsti- 
tutional in  McCidlough  v.  The  State  o/Maryland,  (4  Wheat. 
316 ;)  and  Oabom  v.  The  United  States  Bank,  (9  id.  738.) 
The  wagons  and  horses  in  this  supposed  case  could  no  more 
be  taxed  by  state  authority  than  the  treasury  department, 
the  mint,  or  the  post  office  itself  In  the  first  of  these  cases 
the  action  was  against  the  cashier  of  the  branch  bank  of  the 
United  StatjBS,  to  recover  a  penalty  for  issuing  unstamped 
notes.  But  when  it  was  determined  that  the  bank  was  a 
legally  ordained  and  settled  instrument  of  the  United  States 
government  in  its  fiscal  operations — that  it  was,  in  a  word, 
the  Bank  of  the  United  States — it  was  declared  to  be  as  ex- 
empt from  taxation  by  the  state  as  the  mint  itself.  The 
second  of  these  cases  was  an  action  to  test  the  validity  of  the 
statute  of  the  state  of  Ohio,  imposing  an  annual  tax  of 
$50,000  on  the  Ohio  Branch  Bank  of  the  United  States. 
This  was  held  to  be  a  tax  on  the  operations  of  an  instrument 
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(the  bank)  belonging  to  the  federal  goyernment,  to  carry  its 
powers  into  execution.  Bat  it  was  not  pretended  that  the 
money  invested  by  the  citizens  of  either  Maryland  or  Ohio, 
in  the  stock  of  these  branch  banks,  was  exempted  from  state 
taxation.  In  these  instances  a  constitutional  establishment,' 
by  which  the  fiscal  operations  of  the  federal  government  were 
conducted,  was  directly  interfered  with  by  the  penalty  im* 
posed  in  the  one,  and  the  tax  imposed  in  the  other  case. 
But  although,  in  the  instance  before  us,  by  exemption  from 
state  taxation,  the  action  of  the  federal  government  in  nego- 
tiating a  loan  may  be  greatly  facilitated,  and  the  loan  ob- 
tained on  easier  terms,  as  in  the  supposed  example  of  a 
contract  with  a  common  carrier  to  convey  the  mails,  the  ab- 
sence of  that  exemption,  and  the  liability  to  state  taxation 
on  the  part  of  those  who  make  the  loan,  in  common  with  the 
property  of  other  citizens  of  the  state,  is  no  more  an  inter- 
ference with  any  establishment  or  machinery  of  the  federal 
government  than  taxing  stock  held  by  any  citizen  of  a  state 
in  any  branch  bank.  The  investment  by  individuals  of  their 
money  in  those  institutions,  and  the  ownership  of  stock  in 
common  with  the  government,  no  doubt  greatly  facilitated 
its  fiscal  operations.  In  either  case  the  exemption  would 
be  an  advantage  to  the  federal  government;  but  the  tax- 
ation itself  is  no  such  interference  with  those  operations  as 
can  be  considered  an  invasion  of  its  sovereign  power.  If 
citizens  of  a  state  choose  to  withdraw  their  property  from 
other  investments  to  invest  it  in  stocks,  bonds  or  other  securi- 
ties of  the  United  States,  why  should  they  be  relieved  from 
their  liability  to  contribute  to  the  support  of  the  governments 
of  their  respective  states  ?  How  can  it  be  maintained  tl^at 
taxing  them — taxing  the  whole  property  of  those  individuals 
in  common  with  the  whole  property  of  other  citizens — en- 
croaches on  the  sovereign  power  of  the  United  States  ?  It 
deprives  the  latter,  indeed,  of  an  advanti^e  over  other  bor- 
rowers ;  but  it  is  no  deprivation  of  a  right. 
And  this  reminds  me  of  another  illustration.    The  power 
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to  lay  and  collect  taxes,  &c,  is  certainly  as  sovereign  a  power 
as  the  power  to  borrow  money.  Now  if  any  action  on  the 
part  of  a  state,  calculated  to  defeat  or  impede  the  power 
to  borrow  money,  is  not  to  be  allowed,  on  the  gronnd  that  it 
is  interfisring  with  a  soTcreign  power  of  the  United  States,  so, 
by  a  parity  of  reasoning,  dear  and  irrefutable,  an  action  on 
the  part  of  a  state,  calculated  to  defeat  or  impede  the  sove- 
reign power  of  taxation  by  the  United  States,  is  equally 
inadmissible. 

Was  this  ever  contemplated  by  the  firamers  of  the  consti* 
tution  of  the  United  States  ?  Most  undoubtedly  not  There 
was  no  subject  within  the  range  of  governmental  powers, 
which  presented  greater  difficulty  to  the  authors  of  that 
instrument,  than  the  subject  of  concurrent  taxation  by  the 
federal  government  and  by  the  several  states.  But,  was  it 
ever  intended  by  them  that  this  sovereign  right  of  the  states 
to  tax  property  within  their  borders  should  be  eclipsed  by 
the  same  right  of  the  United  States,  merely  because  the 
exercise  of  the  right  by  the  former  may  defeat  or  impede 
that  of  the  latter?  To  each  state  is  reserved  the  right  of 
taxation,  except  ^^  to  lay  any  imposts  or  duties  on  imports  or 
exports."  This  is  the  only  limitation  on  that  right ;  in  eveiy 
other  respect  the  right  is  sovereign  and  unlimited,  and  ab- 
solutely concurrent  with  that  of  the  United  States.  This 
subject  of  taxation  by  the  general  and  state  governments,  as 
will  be  seen  from  Nos.  30,  31,  32,  33,  34,  35  and  36  of  the 
FedercUiety  all  written  by  Mr.  Hamilton,  was  discussed  most 
Ailly  and  thoroughly  in  the  convention.  It  was  suggested 
by  some,  in  order  to  avoid  possible  conflict,  that  there  should 
be  a  partition  of  the  objects  of  revenue ;  as  for  instance,  that 
the  states  should  only  have  power  to  tax  houses  or  lands,  or 
that  the  United  States  should  have  power  only  to  lay  imposts 
and  duties  on  imports  and  exports,  leaving  to  the  states  all 
internal  taxation.  It  was  also  suggested  that,  in  regard  to 
taxation,  as  well  as  in  regard  to  other  subjects,  the  states 
should  be  subordinate  to  the  federal  government ;  but^  alter 
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a  long  and  able  discusuon  in  and  out  of  the  convention,  it 
iraB  resolved  that  a  concorrent  jmisdiction  in  the  article  of 
taxation  was  the  only  admissible  proposition.  ^'  The  con- 
vention/' in  the  words  of  Mr.  Hamilton,  '^  thought  the  con- 
cnrrent  jurisdiction  preferable  to  subordination ;  and  it  is 
evident,  it  has  at  least  the  merit  of  reconciling  an  indefinite 
constitutional  power  of  taxation  in  the  federal  government 
with  an  adequate  and  independent  power  in  the  states  to  pro- 
vide for  their  own  necessities/'  So  that  the  right  of  taxation 
in  both,  except  in  relation  to  imports  and  exports,  is  equally 
sovereign. 

But  the  taxing  powers  are  not  more  concurrent  than  the 
power  to  borrow  money !  Was  it  ever  supposed,  I  repeat,  l^t 
the  power  of  taxation  in  the  several  states  should  yield  to 
that  of  the  United  States,  on  the  ground  that  the  exercise 
of  the  former  may  defeat  or  impede  that  of  the  latter.  Hear 
Mr.  Hamilton  again  on  the  subject,  in  language  which  ap* 
plies  to  the  United  States,  on  the  subject  of  their  sovereign 
power  to  borrow  money,  as  well  as  to  their  sovereign  power 
to  tax.  He  says,  "  I  am  willing  to  allow  in  its  full  extent 
the  justness  of  the  reasoning,  which  requires  that  the  indi- 
vidual states  should  possess  an  independent  and  uncontroU- 
able  authority  to  raise  their  own  revenues  for  the  supply  of 
their  own  wants.  And  making  this  assertion,  I  affirm  that 
(with  the  sole  exception  of  duties  on  imports  and  exports) 
ihey  would,  under  the  plan  of  the  convention,  retain  that 
authority  in  the  most  absolute  and  unqttal^d  sense,  and 
that  an  attempt,  on  the  part  of  the  national  government,  to 
abridge  them  in  the  exercise  of  it,  would  be  a  violent  assump- 
tion of  power,  unwarranted  by  any  article  or  clause  of  its 
constitution,''  (No,  32  of  the  Federalist;)  and  in  the  next 
paper  (JVb.  33)  be  says,  '^  Suppose  again  that,  upon  the  pre- 
teilUM  of  an  interference  with  its  revenues,  (an  interference 
with  the  exercise  of  its  sovereign  power  to  tax,)  it  should  un- 
dertake to  abrogate  a  land  tax  imposed  by  the  authority  of  a 
fltate^  would  it  not  be  equally  evident  that  this  was  an  inva^- 


654     OASis  nr  ths  supreme  ooubt. 


The  People  v.  The  ConmilMioiien  of  Taxei. 

Bion  of  that  ooncmrent  jurisdiction  in  respect  to  this  spedes 
of  tax  which  the  constitution  phunly  supposes  to  exist  in  the 
state  govenunents ;"  and  again,  ^^  Though  a  law  lerying  a 
tax  for  the  use  of  the  United  States  would  be  supreme  in  its 
nature,  and  could  not  legally  be  opposed  or  controlled ;  yet 
a  law  abroffoiing  or  preventing  the  collection  of  a  tax  laid 
by  the  authority  of  a  state  (unless  upon  imports  and  exports) 
would  not  be  the  supreme  law  of  the  land,  but  an  usurpation 
of  a  power  not  granted  by  the  constitution/'  He  insists, 
throughout,  that  the  individual  states  retain  an  independ- 
ent and  uncontrollable  authority  to  raise  revenue  by  every 
kind  of  taxation  except  duties  on  imports  and  ^x>rt8 ;  that 
there  is  no  power,  as  under  the  Boman  commonwealth  in  the 
comitia  centuriataj  and  the  comitia  tributa^  on  either  side, 
to  annul  the  acts  of  the  other ;  that  the  power  of  taxation, 
and  therefore  the  power  to  borrow  money,  and  every  other 
concurrent  sovereign  power,  must  be  exercised  by  each  with- 
out let  or  hindrance  from  the  other ;  and  that  any  attempt, 
direct  or  indirect,  under  any  pretense  whatever,  on  the  part 
of  the  United  States,  to  abridge  the  power  of  a  state  to  tax 
the  property  of  its  citizens,  is  the  usurpation  of  a  power  not 
granted  by  the  constitution. 

But  to  recur  to  an  objection  already  glanced  at,  it  is  argued 
now,  as  it  was  argued  on  this  subject  when  Hamilton  wrote 
his  papers  in  the  Federalist^  that  the  laws  of  the  union  being 
the  supreme  law  of  the  land,  a  sovereign  concurrent  power  of 
a  state  must  yield  to  that  of  the  United  States.  '^  A  law,  by 
the  very  meaning  of  the  term,  includes  supremacy.  If  a 
number  of  political  societies  enter  into  a  larger  political  soci- 
ety, the  laws  which  the  latter  may  enact,  pursuant  to  the 
powers  intrusted  to  it  by  its  constitution,  must  necessarily  be 
supreme  over  those  societies  and  individuals  of  whom  they 
are  composed.  But  it  will  not  follow  from  this  doctrine, 
that  acts  of  the  larger  society  which  are  not  pursuant  to  its 
constitutional  powers,  but  which  are  invasions  of  the  resid- 
uary authorities  of  the  smaller  society,  will  become  the 
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supreme  law  of  the  land.  These  will  he  merely  acts  of  nstirp- 
ation,  and  will  deserve  to  he  treated  as  sach/' 

The  idea,  therefore,  that  hecause  the  power  to  horrow 
money  is  a  sovereign  power,  and  becaase  the  constitution  de- 
clares that  that  constitution,  and  the  laws  of  the  United 
States,  which  shall  be  made  in  pursuance  thereof,  shall  be 
the  supreme  law  of  the  land,  congress  has  the  right,  in  order 
to  enable  it  the  more  easily  to  borrow  money,  to  abridge  or  de- 
stroy the  power  of  taxation  in  the  states,  is  totally  untenable. 
The  state  cannot  interfere  with  the  United  States  in  the  ex- 
orcise of  their  sovereign  power  of  taxation ;  the  United  States 
cannot  interfere  with  the  state.in  the  exercise  of  its  sovereign 
power  of  taxation.  These  rights  have  equal  inherent  vigor 
and  virtue;  they  are  equally  supreme — equally  inviolable. 
Should  the  exercise  of  any  concurrent  powers  in  the  federal 
and  state  governments  ever  unfortunately  clash,  there  is  no 
constitutional  tribunal  which  could  interpose  a  remedy.  The 
remedy  must  be  left  to  the  prudence  and  firmness  of  the  peo- 
ple, '^  who,  as  they  wiU  hold  the  scales  in  their  own  hands,  it 
is  to  be  hoped,  will  always  take  care  to  preserve  the  consti- 
tutional equilibrium  between  the  general  and  the  state  gov- 
ernments.'' 

The  states,  then,  cannot  be  restricted  by  congress  in  the 
exercise  of  their  sovereign  right  of  taxation  by  virtue  of  any 
inherent  power  which  necessarily  resides  in  the  federal  gov- 
ernment, arising  from  the  purpose  and  nature  of  its  organ- 
ization, or  from  the  relations  essentially  existing  between  the 
one  and  the  other.  The  only  pretext  upon  which  congress 
can  attempt  the  exercise  of  such  an  authority,  must  be  based 
upon  that  provision  of  the  constitution  of  the  United  States 
which  gives  it  power  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  the  powers  expressly  given  to  it. 

II.  While  the  power  to  borrow  money  and  to  issue  stock 
is  undoubtedly  a  sovereign  power,  delegated  to  the  general 
government,  and  ^^  embraces  within  it  all  necessary  power  to 
carry  it  effectively  into  exercise,''  it  cannot  be  pretended  that 
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the  term  ''  neceesary  power''  extends  to  illegal  power,  ihongh 
it  may  be  most  plainly  necessary  to  enable  the  government 
effectively  to  carry  into  execution  the  powOT  to  borrow  money, 
or  any  other  express  power.  To  grant  a  title  of  nobility,  for 
instance,  by  the  government  of  the  United  States,  may,  in 
certain  supposed  instances,  be  necessary  to  enable  it  to  bor- 
row money ;  aye,  necessary  in  the  literal  sense  of  the  term. 
A  Bothschild  or  an  Astor  may  be  willing,  on  the  condition 
of  obtaining  a  dukedom,  to  lend  the  government  a  consider- 
able sum  out  of  the  millions  which  they  possess ;  and  yet, 
whatever  may  be  its  necessities,  and  although  it  could  not 
tmder  any  possibility  raise  a  dollar  from  any  other  source,  it 
is  quite  evident  that  it  could  not  confer  the  dukedom  to  re- 
lieve those  necessities.  We  all  know  that  the  seventh  clause 
of  the  ninth  section  of  article  one  of  the  constitution  of  the 
United  States  expressly  forbids  the  exercise  of  this  power — 
the  power  to  grant  a  title  of  nobility.  Is  not  the  general 
government  equally  incapable  of  interfering  with  any  reserved 
power  of  the  states  to  effect  a  similar  object  ?  Is  it  not  as 
illegal  to  forbid  or  prevent  any  state  from  selecting  its  sub- 
jects  of  taxation  for  the  purpose  of  enabling  it  more  advan- 
tageously to  borrow  money,  as  it  would  be  to  grant  a  title  of 
nobility  for  the  same  purpose  ?  I  hold,  and  I  flatter  myself 
that  I  have  satisfactorily  shown,  that  to  interfere  with  any 
state  in  the  exercise  of  its  sovereign  right  of  taxation,  or  any 
other  sovereign  right,  is  as  directly  at  variance  with  the  con- 
stitution of  the  United  States  as  to  grant  a  title  of  nobility. 
The  latter  is  expressly  prohibited  in  the  ninth  section  of  the 
first  article ;  the  former  is  just  as  clearly  prohibited,  though 
not  in  set  words ;  because  no  such  power  is .  delisted ;  and 
'^  all  powers  not  del^;ated  to  the  United  States  by  the  con- 
stitution, nor  prohibited  by  it  to  the  states,  are  reserved  to 
the  states  respectively."  The  sovereign  power,  then,  of  tax- 
ation in  each,  state  is  as  inviolable  as  the  power  to  n^^ulate 
the  domestic  relations.    And  any  act  of  the  general  govern- 
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ment  having  any  tendency  to  encroach  upon  this  right  is 
usurpation,  and  therefore  void. 

The  exercise  of  an  abuse  of  power  similar  to  this  was  viewed 
with  great  apprehension  during  the  long  discussion  previous 
to  the  adoption,  by  the  states,  of  the  present  constitution. 
It  was  thought  by  some  timid  persons  that  an  indefinite 
jpower  of  taxation  in  the  general  government  might,  and 
probably  would,  in  time,  deprive  the  state  governments  of  the 
means  of  providing  for  their  own  necessities,  and  would  sub- 
ject them  entirely  to  the  mercy  of  the  national  legislature. 
**As  the  laws  of  the  union,"  it  was  urged,  "are  to  become 
the  supreme  law  of  the  land,  as  it  is  to  have  power  to  pass 
all  laws  that  may  be  necessary  for  carrying  into  effect  the 
authority  with  which  it  is  proposed  expressly  to  vest  it,  the  na- 
tional government  might  at  anytime  abolish  the  taxes  imposed 
for  state  objects,  upon  the  pretense  of  an  interference  with  its 
own.  It  might  allege  a  necessity  of  doing  this,  in  order  to 
give  efficacy  to  the  national  revenues ;  and  thus  all  the  re- 
sources of  taxation  might,  by  degrees,  become  the  subject  of 
federal  monopoly,  to  the  entire  exclusion  and  destruction  of 
the  state  governments."  In  answer  to  these  apprehensions, 
it  was  shown  that  the  power  of  taxation  in  the  general  and 
state  governments  being  concurrent,  any  attempt  of  the 
former  to  monopolize  the  subjects  of  taxation  would  be  an 
excess  of  its  jurisdiction,  and  an  infringement  of  that  of  the 
states ;  as  much  so  as  if,  upon  the  pretense  of  an  interference 
with  its  revenues,  it  should  undertake  to  abrogate  a  land  tax 
imposed  by  the  authority  of  a  state.  It  was  earnestly  and 
successfully  contended  by  Hamilton,  in  language  which  I 
have  already  quoted,  and  which  is  worth  quoting  again, 
"That  although  a  law  laying  a  tax  for  the  use  of  the  United 
States  would  be  supreme  in  its  nature,  and  could  not  be 
legally  opposed  or  controlled,  yet  a  law  abrogating  or  j^re- 
vetUing  the  collection  of  a  tax  laid  by  the  authority  of  a 
state  (unless  upon  imports  and  exports)  would  not  be  the 
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Btipreme  law  of  the  land,  but  an  usurpation  of  a  power  not 
granted  by  the  constitution." 

However  necessary,  therefore,  may  be  the  exemption  of 
government  bonds  or  stocks  from  state  taxation,  to  enable 
the  general  government  to  borrow  money,  it  is  not  a  power 
which  it  has  any  right  to  exercise ;  because  it  has  no  more 
right  to  curtail  than  to  abrogate  any  power  reserv^ed  by  the 
states.  It  would  be  as  great  an  usurpation  of  power  for  con- 
gress to  declare  what  subjects  shall  be  exempted  from  taxa- 
tion by  a  state,  as  directly  to  abrogate  a  tax  laid  by  the 
authority  of  the  state,  under  the  pretense,  in  either  case,  that 
this  action  was  necessary  to  enable  the  general  government  to 
borrow  money,  or  to  carry  any  of  its  enumerated  powers  into 
execution.  The  po>vftrs,  I  repeat,  which  it  constitutionally 
possesses,  to  make  all  laws  necessary  and  proper  for  carrying 
into  execution  the  powers  expressly  given  to  it,  must  be  con- 
£ned  to  laws  not  inconsistent  with  the  positive  provisions  of 
the  constitution,  and  not  in  contravention  of  the  powers  re- 
served by  the  several  states.  It  can  no  more  interfere  with 
the  sovereign  right  of  taxation,  inherent  in  each  state,  than 
it  can  grant  titles  of  nobility,  for  the  purpose  of  enabling  it 
to  borrow  money  on  the  credit  of  the  United  States.  If  it 
can  exempt  its  own  bonds  and  stocks  from  taxation  by  the 
state,  it  can,  on  the  same  plea  (that  of  necessity)  exempt 
other  property,  until,  gradually,  no  property  shall  be  left  for 
state  taxation.  Thus,  the  fears  entertained  by  many  before 
the  adoption  of  the  constitution,  would  be  realized ;  the  states 
would  be  gradually,  if  not  speedily,  denuded  of  their  reserved 
powers ;  and  they  would  hopelessly  become  mere  dependen- 
cies of  the  national  legislature.  The  two  dire  antagonistic 
evils,  which  the  authors  of  the  existing  scheme  of  federal  gov- 
ernment sedulously  endeavored  to  guard  against,  are  disunion 
on  the  one  hand,  and  consolidation  on  the  other.  Both  are 
equally  to  be  abhorred ;  both  should  be  equally  avoided,  with 
all  the  vigilance  and  solicitude  we  can  command.  The  fed- 
eral constitution  is  alike  the  unimpeachable  record  of  our  na- 
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tionality — one  and  indivisible — and  the  Great  Charter  of  our 
state  and  our  individual  rights.  A  rigid  and  an  uncompro- 
mising adherence  to  its  spirit  and  letter  is  the  only  possible 
course,  by  which  any  deviation  from  its  principles  can  be 
retraced,  any  wrong  to  the  design  and  aspirations  of  its  au- 
thors remedied,  and  any  hope  of  preserving  it,  in  all  ita  integ- 
rity, fulfilled. 

The  assessment  should  be  a&med,  and  the  writ  dismissed 
with  costs. 

Order  directing  the  Respondents  to  correct  the  assessment 
rolls,  (a) 

[Nbw  Tobk  Gbnbral  Tbrx,  October  22, 1862.  Ingrdham,  Barnard  and 
Clerke,  Justices.] 

(a)  The  following  cases  were  argued  in  connection  with  the  above,  and  were 
decided  at  the  same  time : 

Thb  Pboplb,  ex  r«Z.  Peter  M.  Bryson  et  al.,  Trostees,  6bc.  v$.  Thb  OoxmB- 

8I0BBB8  OF  TAXBS  AHD  AsBBSBXBNTB  FOB  THB  CiTT  ABD  COUBTT  OB  NlW 
YOBK. 

By  ih$  Court,  Ibgbahaic,  P.  J.  The  stock  of  the  United  States,  in  which 
the  funds  held  by  the  relators  were  inyested,  were  issued  under  the  act  of 
Febraary,  1861,  and  such  investments  were  made  during  that  year.  That 
such  investments  were  liable  to  state  taxation  was  decided  by  the  court  of 
appeals,  in  The  People  ex  rel.  Bank  of  the  CommonwedUh  v.  The  Oommiseiof^ 
ere  of  Taxee,  (28  N,  Y.  Rep,  192,)  and  this  court  is  bound  by  that  decision. 
Since  that  was  made,  the  act  of  congress  of  April,  1862,  exempting  all  stocks 
of  the  United  States  from  taxation  by  state  authority,  has  been  passed.  For 
the  reason  stated  in  the  opinion  in  the  case  of  the  Hanover  Bank,  we  do  not 
think  congress  has  the  power  to  exempt  from  taxation  stocks  which  had  been 
previously  issued,  and  had  been  paid  for  to  the  government,  if  they  were  sub- 
ject to  taxation  previously.  The  authority  to  exempt  from  taxation  by  the 
congress  of  the  United  States  can  only  be  sustained  as  an  incident  to  the 
power  to  borrow  money ;  and  if  the  exemption  is  not  to  enable  congress  to 
exercise  that  power,  it  becomes  an  intecference  with  the  right  of  the  state  as 
to  taxation  in  a  matter  not  necessary  to  the  exercise  of  any  power  delegated 
to  the  government  of  the  United  States.  For  these  reasons  we  are  of  opinion 
that  judgment  should  be  rendered  for  the  respondents. 

Babvabd  and  Clbbkb,  Justices,  concurred. 
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By  tk$  Ccwrt,  Ivobaham,  P.  J.  We  refer  to  the  opinion  delivered  in  the 
case  of  the  Hanover  Bank  for  onr  views  apon^he  questions  involving  the  right 
to  exempt  United  States  stocks  from  taxation,  as  decisive  of  the  principal 
questions  in  this  case.  An  objection  is  taken  also  that  the  stock  of  corpora- 
timu  not  liable  to  taxation  has  not  been  excepted  in  the  assessment  It  ap- 
pears that  the  respondents  did  dednct  for  this  canse  an  amonnt  exceeding 
seventy-one  thousand  dollars.  The  papers  submitted  to  us  on  the  part  of  the 
relators  are  so  imperfect  that  we  have  no  means  of  saying  whether  ihe  cor- 
porations named  are  liable  to  taxation  on  their  capital  or  not,  and  the  return 
of  the  commissioners  is  equally  imperfect  in  n^t  showing  for  what  companies 
the  deduction  was  made.  For  these  reasons  we  cannot  interfere  with  the  as- 
sessment, so  fftr  as  relates  to  the  supposed  error.  If  these  stocks  are  held  by 
corporations  coming  within  the  exception,  the  relators  should  show  that  &ct 
affirmatively. 
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HoiL  JOHN  wnJiABD,  LL.  D.» 

Formerly  Circuit  Judge  and  Vice  Chancellor  of  the  fourth  drcmt^ 
and  afterwards  a  Justice  of  the  Supreme  Courts  and  a  Member  of 
the  Senate,  of  the  state  of  New  York,  died  at  his  residence,  at  Sar- 
atoga Springs,  on  the  31st  day  of  August,  1862,  in  the  71st  year 
of  his  age. 


A  meeting  of  the  members  of  the  Bar,  of  Saratoga  Springs,  called 
for  the  purpose  of  expressing  the  feelings  of  the  profession  on  the 
death  of  their  lamented  brother,  was  held  on  the  2d  day  of  Septem* 
ber,  1862.  Hon.  W.  L.  F.  WABBENwas  appointed  chairman,  and 
John  L.  Babboub,  secretary.  ^    . 

On  taking  his  seat  the  Chaibmak  made  the  following  remarks : 
Gentlemen :  Death  has  again  been  in  our  midst,  and  one  of  our  re- 
spected and  beloved  citizens  has  become  its  victim.  Unrelenting  in 
his  pursuit,  the  fell  destroyer  often  lingers  on  our  pathway,  and  by 
insidious  advances  marks  his  object  with  unerring  certainty ;  but  too 
often  he  comes  at  a  day  and  hour  we  think  not. 

The  Hon.  John  Willabd  has  been  unexpectedly  stricken  down  at 
the  end  of  a  long  life ;  but  it  may  be  said,  in  the  midst  of  his  honors 
and  usefulness.    The  deceased  had  reached  the  allotted  period  of  three 
[661] 
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score  years  and  ten ;  but  they  were  not  years  of  inactivity.  The 
fruits  of  a  highly  cultivated  intellect,  disciplined  by  early  habits  of  in- 
dustry and  experience,  and  enriched  by  an  extensive  acquuntance  with 
legal  precedents,  and  varied  literary  attainments,  bloomed  and  blos- 
somed even  in  his  old  age.  The  results  of  his  cultivated  miud,  which 
gave  eminence  to  his  long  judicial  position,  which  he  held  for  more 
than  a  third  of  a  century,  did  not  terminate  with  his  public  career. 
His  retirement  to  private  life  was  occupied  principally  in  the  prepa- 
ration of  several  volumes  of  legal  treatises,  which  have  been  completed 
and  given  to  the  public,  and  which  are  not  less  creditable  to  his  genius 
and  learning,  than  useful  to  the  profession. 

My  first  acquaintance  with  the  deceased  was  as  early  as  1817,  when 
we  mutually  became  members  of  a  class  examined  for  admission  to 
practice  as  attorneys  of  the  supreme  court.  He  commenced  the  prac- 
tice of  the  law  in  the  county  of  Washiugton.  Ailer  some  years  of 
successful  practice  in  the  profession,  he  wa3  appointed  successively  to 
the  offices  of  surrogate  and  judge  of  that  county,  the  duties  of  which 
he  fulfilled  with  great  ability  for  about  twenty  years.  Subsequently 
he  accepted  the  office  of  circuit  judge  and  vice  chancellor  of  the  fourth 
drcuit,  which  event  led  him  to  change  his  place  of  residence  to  this 
village,  where  he  continued  to  exercise  the  duties  of  those  offices  un- 
til they  terminated,  and  were  succeeded  by  the  present  organization 
of  the  courts  of  this  state.  Under  this  new  organization  he  was  elect- 
ed a  judge  of  the  supreme  court  for  the  term  of  eight  years ;  serving 
the  last  year  of  the  term  in  the  court  of  appeals.  With  his  service  of 
one  year  in  the  latter  court,  his  judicial  career  terminated.  In  the 
fall  of  the  year  1861  he  was  elected  to  represent  this  district  in  the 
senate  of  this  state,  in  which  office  his  distinguished  efforts  in  sustain- 
ing the  government,  commanded  the  approval  of  his  constituents,  and 
added  new  laurels  to  his  abilities  as  a  statesman. 

This  is  pot  the  time  or  occasion  to  dwell  on  the  gifted  qualities 
of  mind  and  character  possessed  by  the  deceased.  His  judicial  opin- 
ions, scattered  through  numerous  volumes,  well  known  to  the  profes- 
sion, furnish  an  enduring  monument  to  his  learning  and  ability  as  a 
judge ;  and  the  social  circle  he  was  wont  to  delight  by  his  presence 
and  conversation,  bear  witness  to  the  many  virtues  which  marked  his 
intercourse  in  private  life. 

The  deceased  was  a  true  christian  gentleman,  not  only  in  name  and 
by  profession,  but  in  practice.  He  was  an  exemplary  member,  in  com- 
munion with  the  Presbyterian  church  of  this  village  for  many  yeara^ 
and  all  who  knew  him  can  testify  to  the  purity  ^nd  benevolence  of  his 
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life  and  cHaracter.  He  will  no  longer  move  among  the  throngs  of 
the  living ;  but  his  memory  will  be  cherished  for  his  exalted  qualities 
as  a  judge  and  senator — for  his  patriotism,  liberality  and  genial  inter- 
course as  a  citizen,  and  for  his  urbanity,  kindness  and  sympathy  as  a 
'  iriend  and  benefactor.  The  occasion  is  a  solemn  admonition  to  us  who 
survive  him.  Let  it  be  our  resolve ^^  dum  vivtmus  mvamusy"  and  by 
emulating  his  many  excellencies  and  virtues,  may  we  be  prepared  to 
inherit  his  immortality. 

The  chairman  appointed  the  following  gentlemen  a  committee  on 
resolutions :  John  Newland,  Hon.  A.  Bockes,  T.  G.  Young,  H.  W. 
MerrOl,  J.  W.  Crane,  Waldo  M.  Potter. 

The  following  resolutions  were  reported  by  John  Newland,  Esq., 
chairman  of  the  committee,  and  unanimously  adopted : 

Whereas,  The  members  of  the  Bar  in  this  TlUage,  in  common  with  the  rest 
of  the  community,  have  received  with  poignant  sorrow  the  announcement  of 
the  decease  of  the  Hon.  John  Willard,  which  occurred  on  the  81st  day  of  Au- 
gust last,  and  have  met  to  give  an  expression  to  their  sensls  of  the  loss  which 
they  as  individuals,  as  well  as  members  of  the  legal  profession,  have  sustained 
in  this  afflictive  dispensation,  we  do  noW  record  with  emotions  of  gratitude  to 
God,  mingled  with  grief  at  our  own  loss, — 

First.  That  the  eminent  Jurist,  whose  recent  death  we  mourn,  was  gifted 
with  a  peculiarly  clear  and  powerful  intellect,  quick  and  elevated  moral  per- 
ceptions, generous  sympathies,  and  a  sound  judgment  which  made  him  an  or- 
nament to  his  profession,  and  especially  fitted  him  to  fill  with  honor  and  use- 
'  Ailness  high  judicial  positions — that  he  has  left  in  several  masterly  works  a 
monument  of  his  legal  learning  and  literary  abilities,  which  greatly  enhances 
his  claims  to  the  homage  of  bis  brethren. 

Second.  That  in  his  long  public  career  he  exhibited  a  degree  of  devotion  to 
his  official  duties,  of  purity  of  purpose,  unbending  iutegrity  and  ardent  patri- 
otism, which  secured  to  him  the  confidence,  respect  and  admiration  of  the 
people  whom  he  served,  and  will  embalm  his  name  in  their  hearts. 

Third.  That  in  the  walks  of  private  life  he  was  distinguished  by  the  simpli- 
city of  his  manners,  the  modesty  of  his  demeanor,  the  tenderness  of  his  sym- 
pathies, and  the  consistency  and  purity  of  his  christian  character. 

Therefore  it  is  resolved : 

1.  That  in  the  death  of  Judge  Willard  the  judiciary  and  bar  have  lost  a  dis- 
tinguished ornament,  the  state  a  Judicious,  safe  and  diligent  legislator,  this 
village  a  kind,  liberal  and  enlightened  citizen,  and  the  whole  country  a  fer- 
vent, self-sacrificing  patriot. 

2.  That  while  thus  indicating  the  public  nature  of  this  dispensation,  we  do 
not  forget  that  it  has  reached  individual  hearts,  upon  whose  grief  we  do  not 
venture  to  intrude  tother  than  to  tender  to  them  our  warmest  /lympathy,  and 
to  remind  them  that  their  deceased  friend,  having  lived  honorably  and  use- 
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ftdly  aod  died  In  the  c1iristi*n  hope  which  he  had  chmshed  for  many  yean, 
Iheir  loes  is  his  infinite  gaip. 

8.  That  as  a  mark  of  respect  to  the  monory  of  our  lamented  friend,  we  will 
in  a  hody  attend  his  foneraL 

4.  That  a  copy  of  this  minute  and  these  resolutions,  signed  by  the  chairman 
and  secretary,  be  presented  to  the  relatiyes  of  the  deceased,  and  that  the  same 
be  published  in  the  several  papers  of  this  village. 

Ghanosllob  Walworth  said  he  had  been  acqtiamfced  with  our 
lamented  brother,  Judge  Willard,  for  about  &^  years,  having  become 
acquainted  with  him  when  the  judge  was  in  college  at  Middlebury. 
From  the  time  the  judge  was  admitted  to  the  bar,  although  four  years 
his  senior,  down  to  the  day  of  his  death,  he  had  been  intimately  ac- 
quainted and  on  terms  of  firiendship  with  him.  As  a  lawyer  it  might 
truly  be  said  of  him  semper  parcUuSj  semper  fidelis ;  for  he  was  always 
ready  and  prepared  to  argue  the  cause  of  his  client  wMk  the  time  ar- 
rived for  him  to  do  so ;  and  no  lawyer  ever  discharged  that  duty  more 
&ithfully  and  honorably.  And  during  the  long  period  of  nearly  thirty 
years  that  he  occupied  a  judicial  station  as  county  judge  and  vice  chan- 
cellor, justice  of  the  supreme  court,  judg^  of  the  court  of  appeals,  and 
as  a  judge  of  the  court  for  the  trial  of  impeachments,  no  judicial  officer 
ever  discharged  his  official  duties  more  uprightly  or  more  faithfully. 
Indeed,  such  was  my  confidence  in  his  capacity  and  his  sound  ^discre- 
tion as  a  county  judge,  when  he  was  first  appointed  to  that  office,  and 
when  I  was  presiding  in  the  court  of  oyer  and  terminer,  that  I  request- 
ed him  to  take  the  whole  management  of  the  trial  of  a  capital  case.  * 
And  to  those  who  were  af);erwards  acquainted  with  him  as  a  judge,  it 
is  needless  to  say  that  at  that  early  day  my  perfect  confidence  in  his 
capacity  to  discharge  the  most  important  of  all  judicial  duties,  was  not 
misplaced.  Indeed,  as  a  lawyer  and  a  judge,  he  is  a  pattern  and  an 
example  to  be  followed  by  all  our  younger  brethren  who  desire  to  ob- 
tain eminence  and  honor  in  the  profession.  But  especially  would  I 
recommend  to  my  brethren  of  the  law  to  follow  the  example  of  our 
deceased  friend  as  an  honest,  upright  christian  gentleman,  in  all  the 
social  and  private  relations  of  life.  For  a  more  upright  man  in  all  the 
varied  relations  of  life  I  have  never  known.  And  long  will  his  mem- 
ory be  cherished,  not  only  by  his  immediate  relatives,  but  by  all  who 
have  known  him  and  appreciated  his  virtues  as  I  have. 

Hon.  A.  B00KE8  said : 

Mr.  Chairman:  I  cannot  re&ain  from  making  a  few  obaervationa 
on  this  mdancholj  oocaaton,  although,  with  me,  it  requiXM  an  effort 
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to  speak  of  those  for  wbom  I  mourn.  It  has  heen  said  that  it  is  not 
hj  words  that  the  living  pay  to  the  dead  the  sincerest  and  most  elo* 
quent  tribute.  I  feel  that  it  is  so,  and  will  therefore  occupy  your 
attention  but  for  a  moment 

The  death  of  Judge  WiUard  has  cast  a  gloom  over  all  classes  of 
this  community.  He  had  lived  so  long  among  us  and  so  familiarly 
that  all  knew  him  and  esteemed  him  as  a  true  man  and  &ithfiil  friend. 
His  death  has  produced  general  lamentation  among  our  citizens.  Con- 
scions  that  he  has  departed  from  among  us,  we  feel  desolate  and  sub- 
dued. This  common  sentiment  of  our  community  affords  a  touching 
tribute  to  his  worth.  It  spesdoi  of  his  kindness — of  his  affection — 
of  his  sympathy — of  his  generosity. 

But  I  do  not  purpose,  on  this  occasion,  to  draw  attention  to  the 
various  phases  of  his  admirable  character — only  to  echo  the  wail  of 
sorrow  which  floats  around  us  in  stifled  murmurs.  I  cannot  now,  if  I 
would,  command  the  appropriate  words  of  eulogy.  I  can  only  say 
that  a  great  and  good  man  has  fallen  in  our  midst — not  in  youth,  nor 
in  the  meridian  of  his  years,  but  ripe  in  time  and  in  honors — "The 
thread  of  his  life  is  cut ;  thft  immortal  is  separated  from  the  mortal ; 
and  the  products  of  a  great  and  cultivated  mind  are  all  that  remain  to 
us  of  the  jurist  and  legislator." 

0.  L.  Barbour  said : 

Mr.  Chairman :  We  meet  on  this  occasion  to  attempt  some  expres- 
sion of  our  sentiments  on  the  death  of  one  of  our  most  distinguished 
citizens.  The  Hon.  John  WiUard — clarum  et  venerabile  nomen — a 
man  venerable  for  his  years,  eminent  in  his  profession,  and  estima- 
ble for  his  many  virtues,  is  no  more.  It  is  fit  and  proper  that  we, 
members  of  his  own  profession,  who  have  witnessed  the  manner  in 
which  he  has  adorned  that  profession ;  that  we,  his  neighbors,  who 
have  sat  at  his  feet  and  imbibed  lessons  of  wisdom  and  virtue  from 
his  lips,  and  who  have  known  the  beauty,  the  simplicity  and  the  in- 
tegrity of  his  daily  life,  should  give  utterance,  ere  the  grave  closes 
over  his  remains,  to  the  emotions  which  overwhelm  us.  We  owe  it 
to  the  memory  of  him  who  has  gone,  that  some  tribute — feeble 
though  it  be — should  be  paid  to  his  memory ;  that  some  record  should 
be  made  of  our  feelings  as  a  class,  and  as  individuals.  We  owe  it 
also  to  the  younger  members  of  the  bar,  and  to  those  who  are  to 
come  af);er  us,  that  so  bright  an  example  as  that  of  Judge  WiUard 
should  not  be  allowed  to  die  out  and  be  forgotten,  when  we,  who 
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hare  had  personal  knowledge  of  his  professional  and  judicial  Ufe,  ahall 
not  be  here  to  speak  of  it 

Judge  Willard  was  bom  on  the  22d  day  of  May,  1792,  at  Guil- 
ford, Connecticut,  and  graduated  at  Middlebury  college,  in  August^ 
1813.  While  at  college,  he  was  associated  with  the  late  Silas  Wright 
and  the  Hon.  Samuel  Nelson ;  men  who,  like  him,  rose  to  offices  of 
high  honor  and  public  trust,  hy  the  mere  force  of  intellect,  united 
with  untiring  industry. 

To  an  audience  composed  of  Judge  Willard*s  neighbors,  most  of 
whom  have  had  the  pleasure  of  his  acquaintance  for  many  years,  it 
would  be  superfluous  to  speak  of  the  purity  of  his  private  life,  of  the 
genuine  kindness  of  his  heart,  of  the  mildness  and  amiabihty  of  his 
disposition.  He  was  generous  in  all  his  impulses,  warm  in  his  friend- 
ships, and  sincere  in  his  professions.  He  was  a  discreet  counsellor, 
and  a  wise  and  judicious  adviser ;  and  ever  had  a  pleasant  smile  and 
an  encouraging  word  for  the  younger  members  of  his  profession,  in 
whom  he  always  felt  a  deep  interest. 

Of  Judge  Willard's  life  as  a  lawyer,  a  judge  and  an  author,  a  more 
extended  sketch  is  due  than  the  present  ^occasion  affords.  Suffice  it 
to  say  that  he  was  admitted  to  the  bar  in  1817,  and  commenced  prac- 
tice in  Salem,  Washington  county,  where  he  soon  rose  to  the  front 
rank  of  his  profession.  He  held  the  office  of  surrogate,  and  subse- 
quently that  of  first  judge  of  the  court  of  common  pleas,  of  that 
county,  for  several  years.  In  1836,  on  the  promotion  of  Judge 
Co  wen  to  the  bench  of  the  supreme  court.  Judge  Willard  was  ap- 
pointed circuit  judge  and  vice  chancellor  of  the  fourth  circuit  He 
soon  after  removed  to  this  village,  and  took  up  his  residence  among 
us,  and  has  ever  since  resided  here,  a  period  of  more  than  a  quarter 
of  a  century.  He  held  the  office  of  circuit  judge  until  it  was  abol- 
ished by  the  new  constitution,  in  1847.  At  the  iirst  election  imder 
the  new  constitution,  in  June,  1847,  Judge  Willard  was  elected  one 
_  of  the  judges  of  the  supreme  court  for  the  fourth  judicial  district,  and 
held  that  office  for  six  years,  retiring  from  the  bench  at  the  close  of  1853. 
Of  his  merits  as  a  judge  it  is  unnecessary  for  me  to  speak  to  those 
who,  like  you,  have  had  abundant  opportunities  for  personal  observa- 
tion. His  manner  upon  the  bench  was  patient,  dignified  and  courteous. 
He  enjoyed  the  confidence  and  esteem  of  the  bar,  and  his  decisions 
commanded  great  respect,  both  at  home  and  abroad.  His  recorded 
opinions  exhibit  great  learning  and  logical  ability,  and  are  pervaded 
by  a  high-toned  morality,  and  adorned  by  a  lucid  style.  Among  the 
many  able  men  who  have  graced  the  bench  of  the  supreme  court,  un- 


APPENDIX.  667 

der  its  present  organization,  Judge  Willard's  name  occupies  a  conspic- 
uous place.  As  an  equity  judge  especially,  he  stood  very  high,  and 
his  decisions  show  a  great  &miliarity  with  the  principles  of  the 
science. 

Upon  leaving  the  hench,  Judge  WiUard — unwilling  to  waste  the 
remainder  of  his  life  in  inglorious  ease — entered  upon  a  career  of  au- 
thorship, which  he  pursued  with  his  habitual  mdnstry,  and  which  was 
crowned  with  great  success.  In  1855  he  published  a  treatise  on 
Equity  Jurisprudence;  in  1859,  a  treatise  on  Executors,  Administrators 
and  Gi^ardians,  and,  in  1861,  a  treatise  on  Real  Estate  and  Conveyanc- 
ing ;  and  it  is  understood  that  at  the  time  of  his  death  he  was  engaged 
upon  a  fourth  work,  which  he  probably  leil  unfinished.  These  are 
all  works  of  great  learning  and  abihty ;  and  have  received  the  stamp 
of  approval  from  the  bench  and  bar,  and  the  legal  reviews,  through- 
out the  country.  They  are  every  where  cited  with  confidence,  and 
received  as  authority ;  and  have  conferred  upon  their  author  an  en- 
during fame.  These  several  works,  the  results  of  an  unwearied  in- 
dustry, and  the  fruito  of  a  long  and  ripe  experience,  will  ever  be 
regarded  as  a  valuable  legacy  left  to  his  brethren,  by  one  who  loved 
his  profession  and  was  proud  thus  to  pay  the  debt  he  owed  it. 

Of  his  political  life  it  would  not  be  becoming  to  speak,  oil  this  oc- 
casion, further  than  to  say  that  it  was  straight  forward,  consistent  and 
honorable,  and  that  he  never  sought  for  office,  but  office  sought  him, 
and  forced  upon  him  honors  which  his  innate  modesty  would  have 
prompted  him  to  decline. 

Judge  Willard,  though  firm  and  decided  in  his  political  principles, 
was  never  an  active  politician,  and  declined  all  offices,  except  those 
connected  with  his  profession,  until  after  he  had  retired  from  the  bench. 
In  the  fall  of  1861  he  was  elected  to  the  state  senate  from  this  dis- 
trict, and  held  the  office  of  senator  at  the  time  of  his  death.  Of  his 
course  in  the  senate  I  do  not  propose  to  speak,  further  than  to  say 
that  he  was  with  his  country  in  her  time  of  peril,  and  stood  by  those 
who  were  striving  to  put  down  this  wicked  rebellion.  In  this,  as  at  all 
other  periods  of  his  life,  his  patriotism  rose  above  party,  even  at  the 
risk  of  alienating  his  life-long  friends. 

Though  in  feeble  health  for  some  months  past,  it  was  hoped  that 
Judge  Willard  would  recover ;  and  it  was  with  painful  surprise  that 
his  friends  learnt,  a  few  days  since,  that  he  had  been  struck  down  by 
paralysis.  Next  we  were  informed  that  he  was  no  more.  Need  I 
.  say  to  you,  sir,  that  we  all  received  this  intelligence  with  deep  emo- 
tion ?    It  fell  upon  us  with  the  force  of  a  personal  loss.     We  all  felt 
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that  we  had  lost  a  firiend.  Indeed,  Judge  Willaid  had  no  enemies. 
Such  high  integrity,  anch  kindneas  of  hearty  such  ooniteflj  of  man- 
nera  could  not  &il  to  command  the  respect  and  esteem  of  alL 

Such  a  life,  Mr.  Chairman,  so  heautiM  and  perfect  in  all  its  aspects^ 
may  well  be  held  up  to  the  joong  as  an  example  for  their  admira- 
tion— as  a  model  for  their  imitation.  Bat  I  fed  that  I  shodd  leaya 
my  sketch  of  it  incomplete  did  I  not  add  that  Judge  WiUard's  life 
was  guided  by  the  precepts  of  the  gospel,  and  his  last  .hours  cheered 
by  the  hopes  of  the  christian.  Having  lived  the  life  of  fiedth,  he  died 
the  death  of  the  righteous,  and  his  reward  is  with  the  Most  ^gh. 

^*  As  the  seed  which  is  deposited  in  the  earth  decays  and  dies^  and 
from  it  springs  a  plant  crested  with  a  beautiful  flower,  so  from  its  day 
tenement  which  lies  dissolved  and  perished  has  the  pure  spirit  es- 
caped ;  but  it  will  live  forever,  clad  in  celestial  drapery,  and  crowned 
with  the  flowers  of  heaven." 

To  us  remains  the  sacred  duty  of  cherishing  the  memory,  and  im- 
itating the  example  of  our  departed  Mend. 

Nomen  in  eocemplum  sera  servahmus  (Mvo. 

Hon.  JuniAH  Ellswobth  said  : 

Mr.  Chairman :  I  cannot  allow  these  resolutions  to  pass,  by  a  mere 
silent  assent.  Though  not  within  the  same  circle  of  intimate  &mil- 
iarity  as  the  chairman  and  Chancellor  Walworth,  I  knew  Judge  Wil- 
lard  too  well  to  allow  this  last  chance  to  speak  of  his  merit  to  pass 
without  paying  a  tribute  to  his  memory. 

I  have  known  his  public  judicial  character  since  his  accession  to  the 
common  pleas  of  "Washington  county,  about  1825.  Long  before  I 
khew  the  man,  his  administration  of  justice  in  his  county  gave  that 
court  a  reputation  second  to  no  common  pleas  court  in  the  state. 
When  he  was  appointed  circuit  judge  and  became  vice  chancellor,  on 
his  removal  to  this  place,  I  became  well  acquainted  with  Judge  Wil- 
lard,  personally.  By  practice  in  the  supreme  court  and  court  of  chan- 
cery, I  became  well  acquainted  with  him  as  a  judge. 

Judge  Willard's  moral  perceptions  were  of  a  rare  order,  and  had 
been  cultivated  to  a  degree  of  perfection  rarely  equaled,  and  he  never 
failed,  in  common  conversation  as  well  as  in  his  action  on  the  bench, 
to  urge  on  the  bar  that  their  duty  was  to  aid  the  court  in  reaching 
the  justice  of  the  case.  This  seemed  to  be  his  leading  desire — not 
to  s'lape  his  action  so  much  by  the  laws  written  on  paper,  as  by  that 
law  written  on  the  heart.    Judge  Willard  was  a  model  lawyer. 
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J.  A.  Shoudt,  Esq.,  spoke  substantiallj  as  follows : 

Mr.  Chainnan :  As  one  of  the  younger  members  of  the  profession 
of  which  Judge  Willard  was  so  bright  an  ornament,  I  beg  to  add 
one  word  as  my  feeble  tribute  of  respect  to  the  memory  of  the  la* 
mented  dead. 

From  the  time  I  began  the  study  of  law,  I  have  known  him.  Com- 
mencing my  studies  in  an  office  adjoining  his,  where  I  was  frequently 
called  to  be  in  his  office  and  see  him  there,  it  has  been  my  privilege 
to  know  him  better  than  has  been  the  fortune  of  most  of  my  brethren 
of  my  age.  And  I  can  truly  say,  Mr.  Chairman,  that  I  never  knew 
that  other  man  for  whose  character  as  a  lawyer  and  a  man,  I  had  such 
profound  respect. 

It  has  been  truly  said  that  he  was  the  friend  of  young  lawyers. 
For  such,  he  always  had  a  kind  and  encouraging  word.  He  pointed 
them  to  the  higher  and  nobler  walks  of  the  profession — taught  them 
to  eschew  technicalities,  and  aim  at  the  right  investigation  of  truth. 

The  benefit  of  his  example  to  the  profession  can  hardly  be  over 
estimated. 

Sir,  I  have  always  considered  myself  fortunate  in  having  been  per- 
mitted to  know  and  love  such  a  man. 

Jakes  F.  Butleb,  Esq.,  said : 

Mr.  Chairman :  Those  who  have  addressed  the  bar  on  this  occasion 
have  been  long  personally  acquainted  with  the  distinguished  man 
whose  death  we  have  met  to  deplore. 

It  was  never  my  good  fortune  to  know  Judge  Willard  intimately, 
in  the  relations  of  social  life.  I  have  known  him  only  in  his  profes- 
sional  character.  I  can  therefore  speak  of  him  as  one  who  has  beheld 
him  from  a  distance ;  from  such  a  stand-point  you  can  calculate  his 
dimensions. 

The  first  time  I  ever  entered  a  circuit  court  while  in  session,  Judge 
Willard  presided.  I  was  a  mere  boy.  A  cause  was  on  trial  of  very 
great  importance.  Excellent  counsel  were  arrayed,  Hunt  and  Ross 
on  one  side,  and  Simmons  and  Gardiner  Stow  on  the  other.  These 
able  advocates  had  discussed  the  various  points  with  the  eminent 
learning  and  ability  for  which  they  were  distinguished.  I  shall  ever 
remember  the  dear  and  lucid  style  in  which  Judge  Willard,  on  that 
oocaaion,  unraveled  the  entangling  questions  at  issue. 

I  have  always  viewed  him  since  that  event  as  a  bright  and  brilliant 
luminary-—" a  light  set  upon  a  hill " — a  sun  without  a  spot — giving 
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light  and  heat     The  shadow  into  which  he  has  entered  cannot  dim 
that  light     The  grave  cannot  extinguish  his  fame. 

When  the  members  of  the  bar  of  this  village  shall  accompany  his 
earthly  remains  to  the  last  resting  place,  we  shall  look  down  into  the 
sepulchre  of  no  ordinary  man. 

It  was  moved,  that  the  different  addresses  made  upon  this  occasion, 
together  with  the  resolutions,  be  published  in  the  village  papers. 
Carried. 


In  the  i^te  Senate,  of  which  the  deceased  was  a  member,  the  fol- 
lowing proceedings  occurred,  at  the  next  meeting  of  that  body,  on 
the  9th  of  January,  1863  : 

Mr.  Clabk  announced  the  death  of  the  late  Hon.  John  Willard, 
and  said: 

Mr.  President :  It  is  my  painful  duty  to  announce  to  the  senate  the 
death  of  one  of  our  most  worthy  members.  Senator  Willard  died  at 
his  residence  at  Saratoga  Springs,  August  31st,  1862,  at  the  age  of 
70  years.  He  died,  as  he  had  always  lived,  respected  by  all  for  hia 
many  virtues.  Senators  associated  with  him  are,  I  understand,  pre- 
pared to  do  justice  to  his  memory.  In  accordance  with  the  usual 
custom,  I  offer  these  resolutions : 

Eetoivedf  That  in  the  death  of  Hon.  John  Willard  the  senate  baa  lost  an 
able  and  ftiithAil  member,  the  coontry  an  enUghtened  atateaman,  and  aodety 
an  honeat  man.  That  with  our  regrets  at  the  loaa  to  the  aenate,  the  coontry 
and  aocietyi  we  mingle  cor  aympathy  with  the  bereared  family  of  our  late 
diatingniahed  fellow  senator,  and  in  token  of  our  reapect  to  hia  memory,  reo- 
ommend  ihat  each  aenator  and  officer  of  the  aenate  wear  crape  on  the  left 
arm  for  one  week. 

Rucivedf  That  a  copy  of  theae  reaolntiona  be  aent  to  the  family  of  the 
deoeaaed. 

Resciv^j  That  a  copy  of  the  aboye  reaolntiona  be  commmiicated  to  the 
Qbly. 


The  question  bemg  on  the  adoption  of  the  resolutions,  Mr.  FoLaxB 
addressed  the  senate  as  follows : 

Mr.  President :  It  seems  appropriate  that  I,  as  chairman  of  that 
standing  committee  of  this  house,  of  which  the  deceased  senator  was 
the  ornament  and  the  strength,  should  second  these  resolutions. 

The  announcement  just  made  by  the  senator  from  the  15th,  is  bat 
the  utterance  of  the  thought  which  has  been  with  ua  all  from  the 
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opening  of  tbis  session.  In  all  the  greetings  and  pleasurable  excite- 
ment of  our  meeting  again,  and  in  the  routine  of  the  few  days'  busi- 
ness, the  reflection  has  ever  pressed  upon  us  that  one  seat  has,  in  the 
interim,  been  vacated  by  death,  and  that  the  most  venerable,  and  most 
experienced  and  wisest  of  our  body,  has  gone  before  us. 

It  scarcely  becomes  me  to  assume  to  speak,  from  personal  knowl- 
edge, of  the  character  of  the  departed  senator,  for  I  never  knew  him 
imtil  we  met  upon  committee ;  and  through  all  the  last  session  I  but 
once  saw  him  elsewhere  than  in  this  chamber,  or  in  the  committee 
room.  What  I  knew  of  him  is  from  his  public  life,  and  the  inference 
which  I  may  draw  from  it.  But,  Mr.  President,  dying  at  his  three 
score  years  and  ten,  he  dies  well,  of  whom  a  fitting,  a  glowing  and 
an  ample  eulogy  is  found  in  the  simple  narration  of  the  chief  events 
of  his  life,  and  whose  character  can  be  traced  with  praise,  well  marked 
in  the  public  records  of  his  state. 

His  life  has  been  chiefly  spent  in  the  discharge  of  judicial  duties. 
The  manner  of  the  discharge  of  them  has  shown  his  admirable  men- 
tal qualifications.  Tjie  length  of  his  continuance  in  the  office  of 
judge,  and  the  repeated  calls  of  him  to  that  office,  show  the  confiding 
appreciation  of  the  public,  and  prove  that  he  possessed  not  only  intel- 
lectual ability  but  high  personal  character  and  integrity.  For  over  thirty 
years,  in  the  same  community,  he  sat  upon  the  bench.  He  was  suc- 
cessively surrogate  and  first  judge  of  the  court  of  common  pleas  for 
nearly  twenty  years ;  he  was  then  circuit  judge  and  vice  chancellor 
for  ten  years,  and  then  justice  of  the  supreme  court  for  six  years.  In 
this  long  occupation  of  judicial  position  he  was  exactly  in  the  focus  of 
the  acute  and  searching  intellect  of  the  bar,  from  which  escapes  unde- 
tected no  weakness  of  the  head,  and  in  full  view  of  the  people,  whose 
criticism  of  moral  qualification  and  character  is  not,  in  the  long  run, 
apt  to  err.  And  when  judicial  labor  was  ended,  he  forgot  not  the 
debt  which.  Lord  Coke  says,  every  lawyer  owes  to  his  profession,  but 
in  his  learned  leisure  added  to  the  literature  of  the  law,  works  which, 
felicitous  and  perspicuous  in  style,  and  accurate  and  profound  in  legal 
research  and  learning,  are  cited  in  the  courts  as  authoritative  text 
books. 

And  as  a  culminating  evidence  of  his  eminent  qualifications  and 
character,  when,  in  1861,  the  people  of  his  district,  under  the  shadow 
of  a  peril  which  hushed  party  strife  and  aspirations,  looked  for  a  pure 
man  and  a  wise  legislator  to  represent  them  in  this  senate,  they  spon- 
taneously and  with  one  accord  delegated  him. 

Surely,  he  was  in  private  a  man  pure  in  spirit,  blameless  in  life^ 
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upright  in  heart ;  and  in  public^  profound  in  knowledge^  signal  in  abil- 
itjf  steadfast  in  integrity. 

And  then  he  came  and  met  with  ns,  weak  in  frame  and  strong  in 
intellect)  rich  in  acquisition,  assiduous  in  dut j,  never  rising  in  his  place 
but  to  command  the  respectful  attention  of  the  senate.  His  labors  here 
were  well  directed  and  fructified,  and  order  was  restored  to  the  confused 
'State  of  the  law  touching  the  punishment  for  capital  offenses,  and  the 
rights  of  married  women,  and  the  relations  of  husband  and  wife. 

His  services  in  committee,  though  quiet  and  unobtrusive,  were  in 
the  highest  degree  valuable,  for  his  discrimination  and  legal  learning, 
ever  at  command,  were  the  ready  touchstone  to  separate  the  useful 
from  the  needless,  and  to  forestall  much  painful  research.  And  it  was 
produced  with  a  courtesy  and  simplicity  of  manner,  and  modesty  of 
demeanor,  that  savored  only  a  wish  to  aid,  not  at  all  of  a  desire  to 
shine. 

Such,  in  my  estimation,  was  the  senator  whose  death  we  now  me- 
morize. And  although  with  his  infirmities  of  the  flesh,  and  beref)))  aa 
he  was,  of  wife  and  child,  and  at  his  age,  having  stepped  fiir  towards 
the  mark  beyond  which  years  are  but  sorrow  and  trouble,  he  might 
weU  speak  of  himself  in  the  language  of  the  heathen  poet^  as  one 
^'  who  reckoned  the  close  of  his  life  among  the  boons  of  nature,'*  {qui 
tpaUum  vita  extremwn  inter  mxinera  ponat,  no^urcB,)  yet  we,  as  indi- 
viduals^ as  citizens  and  as  le^slators,  cannot  but  deplore  lus  removal 
from  among  us. 

Mr.  ToBKT  said: 

Mr.  President :  The  memoxy  of  the  virtuous  and  distinguished  dead 
is  entitled  to  a  tribute  of  respect  from  the  living ;  but  independent  of 
the  claims  of  gratitude,  to  our  acknowledgment  of  the  merit  and  valu- 
able public  services  of  those  who  have  gone  before  us,  past  compan- 
ionship with  and  fiiendship  for  the  departed  senator,  whose  death  has 
just  now  been  so  appropriately  announced  by  his  successor,  would 
prompt  me  to  attempt  an  expression  of  my  feelings  of  respect  for  his 
memoxy  and  of  my  appreciation  of  his  great  worth.  His  age  gave 
him  rank  as  the  Nestor  of  the  senate,  while  the  correctness  9f  his 
judgment  gave  point  and  eminence  to  the  distinction.  His  unobtru- 
nve  merit  was  shrouded  by  a  modesty  that  sometimes  overshadowed 
his  superior  intelligence,  until  drawn  aside  by  the  enoouragements  <5f 
friendship  or  the  necessities  of  his  position.  Those  only  who  saw 
much  of  the  workings  of  his  mind  and  heart  understood  the  man,  or 
could  rightly  estimate  his  value. 
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It  was  mj  fortune  to  have  known  him  many  jears,  and  I  witnessed 
his  progress  to  professional  distinction,  until  he  won  hj  his  abilit7  the 
highest  judicial  honors,  laid  aside  onlj  to  assume,  at  the  bidding  of 
the  people  who  knew  him  best,  the  duties  of  a  legislator,  which  he  con- 
tinned  to  discharge  until  summoned  before  the  great  Sovereign  on 
high.  I  saw  much  of  him  during  the  last  winter,  while  a  member  of 
this  bodj ;  we  dwelt  under  the  same  roof,  met  at  the  same  board,  of* 
ten  at  the  same  fireside,  and  labored  on  the  same  committee.  His 
intercourse  with  men  was  marked  bj  a  kindness  of  manner  that  won 
esteem,  and  a  frankness  that  secured  confidence  and  commanded  re* 
spect  Gifted  with  a  memory  of  more  than  ordinary  strength,  he  was 
ever  ready  to  share  from  its  stores  treasures  of  knowledge,  ripened 
into  wisdom,  dispensing  them  for  the  benefit  and  pleasure  of  those 
around  him.  He  had  read  much,  and  with  discrimination ;  always  a 
student,  he  was  conversant  with  the  sciences,  the  classics  and  the  lit- 
erature of  the  day.  He  had  within  himself  and  in  his  books  sources 
of  mental  enjoyment  that  compensated  for  the  absence  of  society  when 
friends  were  not  near ;  and  his  virtuous  habits  withheld  him  from  ob- 
truding upon,  while  he  did  not  avoid,  the  company  of  his  acquaint- 
ances. He  communed  much  with  himself,  and  thought  much  for  the 
advantage  of  others ;  and  the  community  are  now  enjoying  the  fruits 
of  his  hterary  labors.  He  was  bom  in  New  England.  He  was  bred 
to  the  law  in  this  state,  where  he  resided  for  about  half  a  century. 
He  loved  his  profession  for  the  sake  of  it^  and  pursued  its  study  with 
untiring  zeal.  He  laid  the  ground-work  of  future  professional  emi- 
nence, by  diligently  reading  the  works  of  those  ancient  lawyers,  whose 
genius  and  labors  reduced  the  common  law  to  a  system.  Possessed 
of  strong  sense  and  a  logical  mind,  cultivated,  stored  with  learning,  he 
became  prominent  among  the  judges  of  the  day,  and  his  opinions  were 
reputed  for  their  ability — the  research  and  uprightness  of  purpose  by 
which  they  were  distinguished.  In  1853  he  retired  from  the  bench, 
after  having  occupied  a  seat,  as  judge,  for  more  than  thirty  years. 
During  that  long  period,  and  out  of  the  multitude  of  cases  that  came 
before  him,  there  were  doubtless  many  in  which  some  were  dissatis- 
fied with  his  decisions,  but  none  where  his  integrity  was  questioned. 

Accustomed  to  labor,  his  active  mind  could  not  remain  idle.  When 
his  judicial  labors  ceased,  he  felt  that  it  was  the  duty  of  every  one  to 
contribute  in  some  way  to  the  advantage  or  happiness  of  those  around 
him  J  and,  turning  to  his  books — to  him  a  source  of  pleasure  —  he 
became  the  author  of  two  learned  works,  that  bear  the  prefix  of  his 
name,  which  are  and  will  continue  to  be  found  in  the  library  of  every 
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lawyer,  an  enduring  evidence  of  the  learning,  indostrv  and  patient  re- 
search of  their  author. 

In  politics,  Judge  Willard  was  a  democrat ;  but  when  the  flag  of 
rebellion  was  raised,  and  the  stars  and  stripes  were  hauled  down,  bis 
politics  were  forgotten  in  his  love  of  country,  and  he  cl jeered  her 
friends  by  his  advice  and  countenance,  and  threw  all  his  influence  on 
the  side  of  the  government,  the  constitution  and  the  laws.  In  the  fall 
of  1861  he  was  elected  to  the  senate,  and  one  year  ago  he  took  his 
seat  with  us  as  a  member  of  this  body,  and  cheerfiiily  lent  his  voice 
and  his  vote  on  all  occasions  to  sustain  the  sovereignty  of  the  union 
and  to  crush  out  the  rebellion. 

Appointed  a  member  of  the  committee  on  the  judiciary,  he  was 
faithful  and  diligent  in  the  discharge  of  the  duties  of  his  situation, 
bringing  to  the  aid  of  that  body  his  large  experience  and  great  learn- 
ing, avoiding  no  responsibility,  but  cheerfully  discharging  every  duty 
imposed  by  his  position,  esteeming  no  labor  too  great,  no  task  too  ar- 
duous, by  which  the  burthen  of  his  associates  might  bo  relieved  and 
the  initiatory  work  of  legislation  could  be  properly  prepared  and  sac- 
cessfully  accomplished. 

On  the  floor,  he  seldom  occupied  the  time  or  attention  of  the  sen- 
ate, but  whenever  he  addressed  this  body  there  was  no  member  who 
was  listened  to  with  more  respect,  nor  any  whose  opinions  received 
more  consideration  or  whose  reasons  were  more  convincing.  He  did 
not  aspire  to  distinction  in  debate,  but  contented  himself  with  the  dis- 
charge of  the  legitimate  duties  of  a  legislator,  in  preparing  and  per- 
fecting laws  for  the  action  of  the  senate,  and  securing  their  final 
passage. 

The  success  of  other  members  has  been  more  brilliant,  but  there 
are  none  whose  labors  have  been  more  useful  to  the  state,  or  who  baa 
established  for  himself  a  reputation  more  enduring  or  more  enviable. 
The  severities  of  our  criminal  code  and  the  apparent  injustice  of  some 
of  its  provisions,  had  been  brought  to  his  notice  during  a  long  judicial 
career,  and  he  successfully  strove  to  procure  their  modification  by 
amendments  which  now  appear  upon  our  statute  book,  a  monument  to 
his  humanity  and  wisdom,  conferring  credit  upon  the  intelligence  of 
the  legislature  by  whom  they  were  adopted. 

The  constitution  of  Judge  Willard  was  never  strong.  Long  years 
and  severe  labor  had  told  upon  his  physical  energies.  His  health 
&iled  before  the  close  of  the  last  session,  and  he  left  this  scene  of  his 
labors  never  to  return.  His  strength  continued  to  fail  during  the 
summer,  but  his  mind  and  pen  were  ever  active.     The  last  days  of 
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his  life  were  devoted  to  the  preparation  of  an  elaborate  and  valuable ' 
report,  upon  an  important  subject  that  had  been  referred  to  him  hj 
this  body,  and  which,  it  is  expected,  will  ere  long  be  presented  to  the 
senate. 

I  have  not,  in  these  few  remarks,  sought  to  do  more  than  refer  to 
the  life  and  labors  of  our  lamented  associate,  hoping  that  some  compe- 
tent pen  will  hereafter  do  justice,  in  an  enduring  form,  to  that  estima- 
ble citzen,  the  learned  jurist,  the  t^e  patriot  and  enlightened  legisla- 
tor, John  Wiliard. 

Mr.  MuRPHT  said : 

It  was  unnecessary,  Mr.  President,  after  the  just  and  appropriate 
terms  in  which  the  mournful  event  which  has  happened  among  us  has 
been  announced  here,  for  me  to  add  any  thing  more ;  and  yet  I  should 
do  injustice  to  my  own  feelings  if  I  were  to  be  altogether  silent  The 
announcement  was  not  unexpected.  The  infirm  condition  in  which  the 
deceased  senator  left  us  before  the  close  of  the  last  session,  and  the  ad- 
vanced age  which  he  had  reached,  even  the  allotted  life  of  man,  led  me  to 
^  fear,  and  I  doubt  not,  also,  the  other  members  of  this  body,  that  we  should 
never  meet  him  again  in  our  circle.  He  has  gone  from  us  forever ;  and 
while  we  submit,  on  this  occasion,  to  the  inexorable  law  of  our  nature, 
which  declares  that  it  is  appointed  unto  all  men  once  to  die,  and  humbly 
bow  to  the  will  of  Almighty  God  in  this  dispensation,  we  are  permitted, 
nevertheless,  to  deplore  the  loss  and  commemorate  the  virtues  of  our 
friend.  The  profound  learning  of  the  deceased,  which  has  been  so  justly 
dwelt  upon  by  the  senator  from  the  11  th,  (Mr.  Tobey,)  his  pure  and  im- 
sullied  character,  his  quiet  and  gentle  manners,  his  devoted  patriotism, 
these,  added  to  his  venerable  appearance,  stamped  him  in  the  minds 
of  all  those,  whether  within  or  without  this  body,  who  admire  intel- 
ligence, wisdom  and  dignity  in  that  capacity,  as,  indeed,  a  senator. 
Like  the  senator  of  the  26th,  (Mr.  Folger,)  my  personal  acquamtance 
with  Judge  Wiliard  commenced  with  our  connection  with  this  body ; 
but  some  circumstances  in  common,  attending  our  election  to  the  sen- 
ate, led  me  into  frequent  consultation  with  him  upon  many  of  the  im- 
portant questions  which  agitated  our  counsels  during  the  last  session. 
It  w«LS  in  these  private  interviews  that  I  learned  to  admire  his  powers 
of  mind,  his  profound  erudition,  his  simplicity  of  character  and  his  ar- 
dent patriotism ;  and,  as  it  were,  at  his  knees  to  draw  lessons  of  wis- 
dom. He  threw  always  a  flood  of  light  upon  every  subject  which 
came  before  him — 

"  Nihtl  tetigit  quod  nan  omavit" 
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His  loss  is  a  loss  not  only  to  this  body,  but  to  the  state  and  nation ; 
and  while  we  recall  his  presenoe  amongst  us  as  adding  consideration 
and  strength  to  our  counsels^  let  the  remembrance  of  his  yirtues,  sen- 
atorSy  stimulate  us  to  a  conscientious  discharge  of  our  duties  here,  to 
the  welfare  of  our  commonwealth  and  the  peace  and  concord  of  onr 
distracted  countrj. 

Mr.  Cook  said : 

Mr.  President:  Mj  relations  with  the  late  Judge  Wiliard  were 
such  that  thej  may  excuse  me  before  the  senate,  for  adding  mj  testi- 
mony to  that  which  has  been  so  well  and  so  properly  said. 

I  had  known  the  deceased  for  manj  years ;  but  he  resided  in  the 
northeast  and  I  in  the  southeast  portion  of  the  state ;  our  acquaint- 
ance was  more  of  a  general  than  of  a  personal  character ;  and  per- 
haps it  could  not  be  truly  said  that  any  confiding  personal  relations 
existed  between  us,  imtil  we  met  here  at  the  commencement  of  the 
last  session  of  the  senate,  to  take  the  oath  and  our  seats  as  senators 
of  this  body. 

It  then  so  happened  that  we  had  both  taken  lodgings  at  the  same 
hotel,  and  our  rooms  opened  out  upon  the  same  hall }  and  as  it  was 
my  duty,  he  being  my  senior,  I  called  early  at  his  room  to  pay  my 
respects ;  that  call  was  promptly  returned,  and  from  that  time  scarcely 
a  day  passed  that  we  were  not  in  each  other  s  room,  where  we  dis- 
cussed various  questions  that  were  to  come  before  the  senate,  in  order 
to  determine  in  our  own  minds,  our  representative  duties  in  regard 
to  them. 

As  others  have  told  you,  in  early  life  he  turned  his  attention  to  the 
study  of  the  law ;  and  in  the  profession  of  the  law  his  labors  con- 
tiaued  through  life,  and  I  have  seldom  met  a  man  more  familiar  with 
the  doctrine  of  rights  under  the  common  law,  or  when  and  where  that 
law  had  been  broken  in  upon  by  statutory  provisions ;  or  when  the 
law  in  any  given  case  was  regarded  as  settled.  He  appeared  to  be 
as  w^  informed  of  the  adjudications  in  the  higher  English  courts, 
and  the  courts  of  the  several  states  in  this  union,  as  he  was  iamiliar 
with  the  adjudications  of  our  own  state. 

After  one  of  these  evenings  of  familiar  conversation,  I  have  often 
thought  of  that  distinguished  and  somewhaf  peculiar  branch  of  the 
profession  that  had  grown  up  in  the  northern  part  of  this  state,  emi- 
nent for  their  legal  learning  and  ability,  of  which  the  late  Judge 
Cowen,  Daniel  Cady,  Chancellor  Walworth,  Judge  Willard,  and  the 
late  Nicholas  Hill,  were  among  the  most  distinguished  members.     All 
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of  these  have  now  passed  away,  except  the  Chancellor,  and  whether 
there  remains  in  that  portion  of  the  state  those  that  will  make  their 
places  good  in  the  profession,  future  developments  of  time  must  de- 
termine. 

The  deceased,  like  the  late  Nicholas  Hill,  had  more  vigor  of  mind 
than  strength  of  body ;  therefore  under  the  strong  and  constant  work- 
ings of  the  former,  the  latter  yielded ;  and  when,  near  the  end  of  the 
last  session,  failing  health  compelled  him  to  leave  for  his  home,  I 
think  but  few  senators  expected  that  they  would  ever  see  him  again 
in  his  seat  in  this  senate. 

It  will  be  remembered,  that  the  deceased  introduced  a  bill  at  the 
last  session  of  the  senate,  in  relation  to  the  old  chancery  fund  of  this 
state,  which  at  one  time  was  said  to  amount  to  about  three  millions 
of  dollars,  and  now  to  less  than  two  millions  of  dollars.  When  that 
bill  came  up  for  consideration,  it  was,  upon  his  own  motion,  referred 
to  the  judiciary  committee,  of  which  he  was  a  member,  to  investigate 
and  report  at  the  next  session  of  the  senate.  This  duty  the  commit- 
tee referred  solely  to  the  deceased. 

While  at  Saratoga  for  a  short  time,  last  summer,  I  called  and  spent 
an  evening  at  his  house ;  was  shown  into  the  back  parlor,  a  room 
plain  but  neatly  furnished,  and  the  portraits  of  himself  and  deceased 
wife  were  the  only  paintings  that  seemed  to  be  allowed  upon  its  waUs. 
It  was  quite  evident  that  he  occupied  this  room  for  his  evening  read- 
ing. He  appeared  quite  well,  for  him,  and  said  he  believed  he  had 
fully  recovered  from  the  succession  of  colds  taken  while  in  Albany 
during  the  winter.  Among  the  subjects  of  our  conversation,  he  early 
spoke  of  his  report  on  the  old  chancery  fund ;  said  he  had  the  second 
drafl  of  it  nearly  completed,  and  proposed  to  read  it  to  me ;  but  being 
pressed  for  time,  I  said  no ;  you  will  bring  it  with  you  to  Albany, 
it  will  then  be  published  by  the  senate  as  the  report  of  the  committee, 
and  then  we  will  all  see  it  He  then  stated  the  view  he  had  taken 
of  the  question,  the  power  of  the  legislature  over  this  fund,  the  prac- 
tice of  the  British  government,  and  recalled  the  period  when  that 
government  first  assumed  the  control  over  funds  paid  into  court  But 
he  is  not  here  to  present  that  report ;  yet  the  importance  of  the  sub- 
ject leads  us  to  hope  that  the  other  members  of  that  committee  will 
possess  themselves  of  it,  that  it  may  come  into  the  keeping  of  the 
senate ;  not  only  that  we  may  all  be  informed  and  benefited  by  his 
examination  of  the  question,  but  also  that  the  senate  may  be  the  de- 
pository of  the  last  public  labors  of  his  official  life ;  and  here  I  may 
be  excused  for  saying,  that  upon  the  coming  in  of  that  report,  I  thbk 
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enough  will  be  shown  to  justify  the  early  consideration  and  the  earlj 
action  of  the  senate  upon  the  subject  of  these  funds,  as  it  is  quite  proba- 
ble that  Chancellor  Walworth  is  now  the  only  persoA  living  that  could 
give  reliable  information  in  regard  to  them,  of  whom  Judge  WiDard 
often  said  that  these  funds  "  were  well  taken  care  of  while  within  the 
chancellor's  control ;''  but,  to  use  his  own  modest  language,  '*  since 
that  time  they  have  not  been  cared  for  as  they  ought  to  have  been." 
My  own  impression  is^  that  we  ought  to  feel  grateful  that  our  atten- 
tion has  been  called  to  the  condition  of  these  chancery  funds. 

In  early  life,  upon  profession  of  faith,  Judge  Willard  connected 
himself  with  the  Presbyterian  church,  and  honored  that  profession  by 
a  well  ordered  life,  and  was  doubtless  better  prepared  at  its  dose  for 
the  great  change  that  awaited  -him  than  some  of  us,  his  associates,  in 
the  senate. 

Mr.  Prutn  said : 

Mr.  President:  Like  the  senator  who  has  just  addressed  you,  I 
feel  that  there  are  a  few  thoughts  to  which  I  must  give  utterance. 
It  so  happened  that  I  was  the  only  member  of  this  body  who  was 
present  at  the  funeral  of  Judge  Willard,  and  heard  the  quiet^  clear 
and  feeling  address  of  his  pastor,  portraying  his  character  and  virtues. 
I  accompanied  the  relatives  and  friends  to  the  grave,  and  saw  depos- 
ited in  its  mother  earth  the  remains  of  the  lamented  dead,  there  to 
rest  until  "  the  resurrection  of  the  just" 

Let  me  say  a  word  as  to  one  or  two  points  in  the  character  of  the 
deceased,  which  have  not  been  as  distinctly  presented  as  others. 

As  a  judge,  he  was  eminently  fearless.  He  knew  and  thoroughly 
appreciated  his  position  and  duty,  and  also  the  place  and  province  of 
the  jury,  and  he  never  hesitated  to  perform  that  duty,  or  sought  to 
cast  the  responsibility  of  it  upon  others.  How  much  many  of  the 
judges  of  the  present  day  falter  under  such  circumstances,  and  its 
lamentable  effect  in  promoting  litigation,  the  members  of  the  legal 
profession  well  know. 

Judge  Willard  was  a  sincere  and  devout  christian.  His  tastes  were 
pure,  simple  and  scholarly.  His  Greek  testament  was  his  constant 
companion,  and  while  expounding  the  laws  of  man,  he  constantly 
drew  strength  from  the  higher  law  he  carried  with  him,  searching  the 
scriptures,  for  in  them  he  knew  were  the  words  of  eternal  life. 

His  illness  was  brief  and  his  death  quiet,  and  it  was  not  long  be- 
tween his  being  very  easy  in  this  world  and  very  happy  in  the  next 

The  resolutions  were  unanimously  adopted. 
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ACCOBB  AND  SATISFACTION. 

1.  It  18  well  settled  that  an  accord  and 
aatisfactioD  bj  one  of  seTeral  obli- 
gors or  wrongdoers  is  a  satisfaction 
as  to  all ;  and  a  partial  satisfaction 
by  one  of  sereral  wrongdoers  is  a 
satisfaction,  pro  ianto^  as  to  all. 
Merchant  Bank  v.  Curtiss,        817 

2.  In  an  action  acrainst  the  defendant 
for  fhind  in  the  nesotiation  of  a 
loan  from  the  plaintiff  to  H.,  npon 
his  bond  and  mortgage,  and  for 
fhiadalent  representations  and  con- 
cealments relative  to  the  mortgaged 
premises,  it  appeared  that  the  nego- 
tiation of  the  loan  was  conducted 
by  C,  an  attorney  employed  by  the 
defendant :  that  on  the  discoTery  of 
the  fraud,  C,  being  charged  there- 
with, ezecated,  together  with  one 
T.,  a  bond  to  fhe  plaintiff,  condi- 
tioned for  the  payment  of  the  mort- 
gage debt;  that  C.  subsequently 
confessed  judgment  in  favor  of  the 
plaintiff  for  the  amount  then  unpaid 
upon  the  mortgage  debt,  and  paid  a 
portion  of  such  judgment.  Held 
that  if  there  was  any  evidence  to 
connect  C.  with  the  fraud,  and  to 
show  a  guilty  complicity  on  his  part, 
it  should  have  been  submitted  to 
the  jury,  with  instructions  that  if 
they  found  the  defendant  and  G. 
were  both  engaged  in  practicing  a 
fraud  upon  the  plaintiff,  then  the 
sum  paid  by  C.  on  his  bond,  and  the 
judgment  recovered  thereon,  should 
be  allowed  to  the  defendant  in  di- 
minution of  the  damages,  to  that 
amount  tb 

8.  And  that  the  jury  should  have  been 
ftuiher  instructed  that  if  they  found 


the  defendanf  and  0.  together  prac- 
ticed the  fraud  upon  the  plaintiff, 
and  that  upon  C.'s  being  charged 
with  it,  he  and  T.  executed  their 
bond  to  the  plaintiff  in  settlement 
and  satisfaction  of  the  cause  of  ac- 
tion then  existing,  the  plaintiff  was 
not  entitled  to  recover.  Bacov,  J. 
dissented.  ib 

See  Eyidbvcb,  12. 


ACCOUNT. 

Although,  ordinarily,  an  inqnirj  in 
reference  to  the  subject  matter  of 
an  accounting  before  a  surrogate 
would  not  be  competent,  in  a  col- 
lateral proceeding;  yet  in  a  case 
where  the  defendant  was  seeking 
to  invalidate  a  decree  there  made, 
by  proof  that  It  was  procured  by 
f^aud,  collusion  and  conspiracy,  and 
where  similar  evidence  had  already 
been  introduced;  it  was  hdd  that 
the  most  liberal  rule  should  have 
been  allowed  to  prevail,  and  any  tes- 
timony which  might  tend  to  throw 
light  upon  the  question  of  intent, 
and  the  good  faith  of  the  parties, 
should  have  been  admitted.  The 
People  V.  Townsend,  620 

See  EZBCITTOBS  A5D  AOMIBTISTBATOBf, 

1,  2,  8,  6. 


ACTION. 

1.  Plaintifib,  by  their  complaint,  sought 
to  join  a  cause  of  action  alleged  to 
exist  in  their  favor,  as  the  heirs  at 
law  and  legatees  of  Stephen  G.  with 
a  cause  of  action  in  their  favor  as 
the  legatees  of  Smith  0.;  two  of 
the'  defendants  being  ezecutora  of 


680 


INDEX. 


Smith  G.  and  a  third  being  the  ad- 
ministrator with  the  will  annexed 
of  Stephen  G.  And  the  defendants 
were  called  upon  to  account  for  both 
estates,  although  the  parties  proper 
to  an  accounting  under  the  one  will 
were  not  the  same  as  those  under 
the  other.  Nor  were  the  defendants 
sought  to  be  made  liable  under  each 
will  for  the  same  property,  or  in  the 
same  character.  The  proportion  of 
interest,  also,  to  which  the  plaintiffs, 
or  some  of  them,  were  entitled,  so 
far  as  they  were  legatees  or  inter- 
ested under  both  wills,  was  entirely 
different  in  the  two  cases.  Held,  on 
demurrer,  that  thefe  was  a  misjoin- 
der of  causes  of  action ;  the  matters 
Dot  arising  out  of  the  same  transac- 
tion, or  transactions  connected  with 
the  same  subject  of  action,  nor  affect- 
ing all  the  parties  to  the  action. 
Vida  y.  MgU,  208 

2.  Well  settled  rules,  prior  to  the  code, 
forbade  an  attempt  to  settle  in  a 
single  action,  matters  so  entirely 
distinct  and  disconnected;  and  the 
provisions  of  section  167  of  the  code 
do  not  allow  it.  %b 

8.  One  aggrieved  by  a  private  nuisance 
may  have  his  action,  or  he  may 
abate  the  nuisance.  A  party  sus- 
taining a  special  injury  from  a  pub- 
lic or  common  nuisance  may  also 
have  his  action,  and  in  the  like  case 
he  may  abate  the  nuisance.  Ea/r- 
rowar  v.  RiUon,  301 

8e9  IirsiTBANCB,  (FiRB,)  22,  24. 
Landlobd  ahd  Tsfant,  2,  8. 
Baiii  Roads,  14. 
Bail  Boad  Coxpanibs,  1  to  6, 12. 


ADMINISTRATION. 

1.  Where  one  dies  without  leaving  a 
child,  father  or  brother  him  surviv- 
ing, having  made  a  will  by  which 
he  appointed  his  wife  sole  execu- 
trix, and  the  executrix  subsequently 
dies,  intestate,  leaving  assets  of  the 
testator  unadministered,  it  is  com- 
petent for  the  surrogate,  upon  the 
application  of  a  sister  of  the  testa- 
tor, to  appoint  her  husband  admin- 
istrator cum  ietlammto  annexo^  de 
bomi  non  of  the  testator ;  and  this 
without  citiog  any  one  to  appear 
and  show  cause,  dtc.  Cobb  y,  Beardi- 
2^,  192 


2.  Such  citation  is  only  required  where 
there  are  persons  having  a  right 
prior  to  the  sister  of  the  deceawd, 
or  other  person  applying  for  letters 
of  administration.  A 


ADVERSE  POSSESSION. 
See  Lbabb,  2,  8,  4. 


AGREEMENT. 

1.  Where  the  plaintiffs  deposited  mon- 
ey with  the  defendants,  who  were 
bankers,  at  Chicago,  and  received 
from  them  a  certificate  stating  that 
the  plainU'ffs  had  deposited  in  their 
office  "11781.42,  Ills,  cy.,  payable 
to  the  order  of  themselves  "  on  the 
return  of  the  certificate ;  Seld  that 
the  fair  construction  of  the  terms 
"  Ills,  cy.,"  if  applied  to  the  payment 
of  the  certificate,  was  that  the  same 
might  be  paid  in  bills  of  banks 
which  at  the  time  of  payment  were 
received  and  passed  as  ordinary  cur- 
rency in  Illinois,  in  the  usual  trans- 
actions of  business;  but  that  pay- 
ment could  not  be  mado  in  the  same 
bills  which  were  received  by  the  de- 
fendants.   Htdbert  v.  Carver^       62 

2.  Beld  dlsOj  that  it  was  erroneous  to 
hold  that  the  defendants  were  bound 
to  pay  in  specie,  or  in  bills  which 
passed  at  par  in  Chicago.  %b 

8.  An  agreement  between  B.  and  G. 
H.  recited  that  certain  promissory 
notes  were  to  be  executed  by  G.  H. 
and  P.  H.  to  B.  and  placed  in  the 
hands  of  T.,  to  be  held  by  him  nnUl 
certain  criminal  prosecutions  against 
G.  H.,  then  pending,  should  be  "  dis- 
continued and  ended,"  and  then  the 
notes  were  to  be  delivered  by  T.  to 
B.  A  further  condition  on  which 
the  notes  were  to  be  delivered  to  B. 
was  that  he  should  not  arrest  G.  H., 
or  cause  him  to  be  arrested,  on  any 
process  whatever,  but  shoidd  cease 
all  proceedings  against  him.  Notes 
were  execut^  in  pursuance  of  this 
agreement,  and  put  into  the  hands 
of  T.  In  an  action  thereon,  by  a 
subsequent  holder;  UM  that  in 
effect  both  agreements  were  similar, 
and  that  the  object  and  intent  of 
both  was  to  obstruct  the  course  of 
justice,  for  a  pecuniary  considera- 
tion.   Porier  v.  Savens,  848 
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4.  That  they  implied  that  B.  should 
drop  the  criminal  prosecutions,  so 
far  as  he  was  concerned ;  that  he 
would  not  appear  acrainst  Q.  H. ;  and 
that  be  would,  if  possible,  cause  the 
criminal  proceedinors  to  be  brought 
to  a  close.  And  that  it  was  there- 
fore a  contract  forbidden  by  law, 
and  Immoral  and  corrupt  upon  its 
face.  ib 

6.  ffM  alsot  that  this  being  the  plain 
meaning  of  the  contract,  upon  its 
face,  it  was  not  open  to  explanation 
by  parol.  That  hence  parol  oti- 
dence  to  show  that  there  was  no 
agreement  or  understanding  to  sup- 
press or  withhold  evidence  on  the 
trial,  or  to  put  an  end  to  the  indict- 
ments; or  that  the  consideration 
was  not  for  such  a  purpose,  nor  to 
compound  a  folony  or  criminal  of- 
fense, or  do  any  other  unlawful  act, 
was  inadmissible.  ib 

6.  Beld,  further f  that  evidence  of  the 
subsequent  action  of  the  parties — 
as  that  B.  did  not  put  an  end  to  the 
indictments — was  inadmissible ;  the 
vice  of  the  transaction  lying  in  the 
corrupt  intenij  and  not  merely  in  its 
successful  accomplishment.  tb 

7.  And  that  the  facts  being  undisputed 
and  uncontradicted,  there  was  no 
error  in  the  judge  directing  a  ver- 
dict for  the  defendant,  and  refusing 
to  submit  the  evidence  to  the  Jury 
to  determine  the  question  of  fact, 
whether  the  notes  were  given  to  set- 
tle or  compound  a  criminal  offense, 
or  for  any  unlawful  consideration,  ib 


8.  The  trustees  of  a  literary  institution 
being  engaged  in  erecting  a  build- 
ing, the  defendant  requested  them 
to  complete  the  same,  and  for  the 
purpose  of  enabling  them  to  do  so, 
he  subscribed  a  paper,  by  which  he 
agreed  to  pay  to  the  institution  $200, 
in  consideration  of  which  he  was 
to  receive  eight  shares  of  the  cap- 
tal  stock  of  the  institution.  Upon 
the  faith  of  this  promise  expendi- 
tures were  incurred,  and  the  build- 
ing completed,  to  the  defendant's 
knowledge,  and  with  his  consent 
and  approval.  Ueldj  on  demurrer, 
that  the  agreement  was  upon  a  suf- 
ficient consideration,  and  that  an 
action   would   lie,    thereon.      The 


RiehnumdvUU  Union  Seminary  t. 
BrowndLf  •  '  685 

See  MosTOAOB. 

Plbadino,  1,  2,  8. 


APPEAL. 

Where,  upon  appeal  from  a  decree  of 
the  surrogate  made  upon  an  appli- 
cation for  letters  of  administration, 
it  appears  that  the  sole  issue  tried 
was,  whether  the  person  to  whom 
the  citation  was  addressed  was  or 
was  not  the  widow  of  the  deceased ; 
and  the  evidence  leaves  the  court  in 
doubt  whether  there  was  a  marriage 
between  the  deceased  and  the  per- 
son claiming  to  be  his  widow,  it 
will,  especially  where  there  is  off- 
spring from  the  alleged  marriage, 
recognized  by  the  deceased  as  bis, 
order  the  case  to  be  tried  by  a  Jury, 
at  the  circuit.  PaUhen  v.  Devin,  430 

See  Pbacticb,  1. 


ARBITRATION  AND  AWARD. 

1.  An  award  settles  and  quiets  forever 
all  questions  fairly  within  the  mean- 
ing and  intention  of  the  submission  ; 
and  that,  even  though  the  arbitra- 
tors neglected  to  pass  upon  some 
of  the  matters  submitted  to  them. 
There  is  no  difference,  in  this  re- 
spect, between  an  award  and  a  Jnds- 
ment    Lowenstein  v.  Mcintosh,  251 

2.  Whereparties  agree  to  submit  to  ar- 
bitration any  matters  in  controversy, 
such  arbitration  can  be  sustained, 
because  it  is  the  voluntary  act  of 
the  parties ;  but  where  the  law  com- 
pels a  party  to  arbitrate,  upon  a 
claim  which  properly  should  be  the 
subject  of  an  action,  without  his 
assent,  such  law  deprives  him  of  the 
right  which  is  secured  by  the  con- 
stitution, of  a  trial  according  to  the 
course  of  the  common  law.  The 
People  ex   rel.  Baidwin  v.  ffaws^ 

440 

3.  The  legislature  has  no  right  to  di- 
rect a  municipal  corporation  to  pay 
a  claim  for  damages  for  breach  of  a 
contract,  out  of  the  funds  or  prop- 
erty of  such  corporation,  without  a 
submission  of  such  claim  to  a  Judi- 
cial tribunal.  ib 
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4.  Aeeotdingly  hdd  thai  the  provis- 
ioo  in  the  act  of  April  16,  1860, 
(Lawi  of  1860,  p.  774,)  for  the  ap- 
poiDtment  of  arbitraton  for  the  par- 
pose  oi  adjnstiDg  and  deienniniiig 
the  damages  of  the  contractors  to 
whom  certain  fixate  boimes  and  aqoe- 
docts  were  awarded  by  the  Croton 
aqnednct  board  on  the  27th  of  Oc- 
tober, 1858,  which  they  might  be 
eqaitably  entitled  to  recoTer  of  the 
city  of  New  York,  was  in  direct  Ti- 
obuion  of  the  promions  of  the  Ist 
and  6th  sectioos  of  article  1  of  the 
ooDstitation.  ib 

8e0  PanrciPix  ahd  Aobvt. 


ARREST. 

1.  In  an  action  brought  to  set  aside 
a  conTeyance  of  personal  property 
made  by  a  debtor  of  the  plaintiff  to 
the  defendant  T.,  on  the  ground  of 
fraud,  the  court  declared  the  sale  to 
be  frandolent  and  void  as  against 
the  plaintiff  and  other  creditors  of 
the  grantor,  ordered  the  conveyance 
to  be  set  aside,  and  directed  T.  to 
pay  to  a  receiver  a  specified  sum  for 
the  property  so  received  by  him,  with 
costs.  £r«Z(2  that  the  plaintiff  conld 
not,  on  the  return  of  an  execution 
issued  on  sych  judgment,  against 
\Xie  property  of  T.,  unsatisfied,  issue 
an  execution  against  the  person  of 

*T.,  without  leave  of  the  court.    Fas- 
sett  V.  TaUmadge,  436 

2.  In  an  action  against  the  grantee  in 
a  conveyance,  to  set  the  same  aside 
as  having  been  made  in  fraud  of  the 
grantor's  creditors,  the  grantee  is 
not  liable  to  be  arrested  on  the 
ground  of  fraud  in  "  contracting 
the^debt  or  incurring  the  obliga- 
tion to  enforce  which  the  action 
was  brought."  ib 

8.  Neither  the  Ist  section  of  the  act 
to  abolish  imprisonment  for  debt, 
nor  the  4th  subdivision  of  section 
179  of  the  code,  apply  to  the  case 
of  a  proceeding  in  equity  to  set 
aside  a  conveyance  or  assignment 
of  personal  property.  ib 
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ATTORNEY. 
See  CovTBXPT,  1,  7,  8. 


B 

BAILMENT. 
See  CoMJfov  Cabbibm,  1,  2. 

BILL  OP  LADING. 

1.  A  bill  of  lading  don  not  represent 
goods  or  merchandise,  when  ship- 
ped on  board  a  vessel,  unless  the  bill 
has  been  delivered  to  the  true  owner 
of  the  merchandise.  Blostom  r. 
Championt  654 

2.  It  is  not  in  the  power  of  a  common 
carrier  or  bailee  to  change  the  title 
to  merchandise  shipped  on  board  of 
a  vessel,  or  intrusted  for  storage,  by 
the  delivery  of  a  bill  of  lading  or 
storage  receipt  for  such  merchan- 
dise, to  some  person  not  the  bona 
fide  owner  thereof,  or  possessed  of 
the  apparent  right  of  ownership,  or 
of  disposal  as  agent.  %b 

8.  Even  the  subsequent  purchase  of 
such  a  bill  of  lading  or  storage  re- 
ceipt, transferred  in  good  faiUi  for 
a  valuable  consideration,  will  confer 
upon  the  purchaser  no  title  to  the 
merchandise  therein  mentioned,    ib 

4.  It  may  create  a  liability  against  the 
vessel  and  owners,  or  in  the  case  of 
a  storage  receipt,  against  the  bailee, 
to  the  extent  of  the  damage  sus- 
tained by  the  pUTx;haser;  bnl  the 
title  to  the  merchandise  is  not  af- 
fected, ib 

BONA  FIDE  HOLDER. 
See  Pbokisbort  Notes,  8,  4,  5. 

BONA  FIDE  MORTGAGE. 
See  Chattel  Mobtqagb,  S,  4. 

BOND. 

1.  A  bond,  taken  by  a  public  officer  in 
a  case  which  the  law  prescribes,  and 
with  the  condition  which  it  requires, 
is  not  void  as  given  in  a  manner  not 
authorized  by  law,  because  it  was 
given  by  one  surety,  only,  when  the 
law  requires  two.  Morton  v.  Camp- 
beU,  179 


2.  Thus  a  bond  Uken  by  the  sheriff, 
on  the  arrest  of  a  defendant  npon  an 
attachment  issued  in  supplementary 
proceedings,  with  only  one  surety, 
is  not  within  the  purview  of  the  stat- 
ute prohibiting  the  taking  of  any 
bond,  &«.  by  a  sheriff  or  other  offi- 
cer colore  officii  in  any  other  case  or 
manner  than  such  as  are  provided 
by  law.  ib 

3.  Such  a  bond  is  not  utterly  void  as 
forbidden  by  statute,  or  taken  cor- 
ruptly colore  officii.  It  is  irregular, 
and  the  plaintiffs  are  not  bound  to 
receive  it.  If  they  refuse  to  receive 
it,  they  may  hold  the  sheriff  for  an 
escape  of  the  prisoner.  ib 

4.  But  if  the  plaintiff,  on  the  failure  of 
the  defendant  to  appear,  obtains  an 
order  for  the  assignment  to  him  of 
the  bond,  and  for  the  issuing  of  a 
ftirther  attachment,  but  fails  to  issue 
the  same,  and  the  defendant  is  sur- 
rendered by  his  bail,  and  Is  dis- 
charged, the  plaintiff  will  be  held 
to  have  waived  the  irregularities  of 
the  sheriff's  proceedings,  and  adopt- 
ed his  acts  and  the  security  which 
he  had  taken,  at  least  so  far  as  to 
excuse  him  from  liability  for  an  es- 
cape, ib 

See  ExBcuTORS  aitd  AninirisTBA- 

TOBB,  4,  5. 

BROOKLYN  (CITY  OF.) 

1.  The  effect  of  the  act  of  the  legisla- 
ture of  March  31, 1848,  as  amended 
in  1860,  (Laws  of  1848,  eh.  166; 
Lavs  of  1860,  ch.  818,)  authorizing 
the  owners  of  certain  lands  on  the 
East  river  in  the  city  of  Brooklyn 
to  erect,  construct,  build  and  main- 
tain bulkheads  or  wharves  on  the 
lands  under  water  in  front  of  their 
lands,  as  far  into  the  river  ss  the 
permanent  water  line  established  by 
the  act  of  1886,  was  to  convey  and 
confirm  to  such  owners  a  title  to  the 
lands  under  water  in  ft-ont  of  their 
premises,  as  far  as  the  exterior  line 
of  1836,  or  to  the  use  of  them  for 
piers  or  bulkheads,  so  far  as  the 
state  was  concerned.  Wetmore  v. 
The  Atlantic  White  Lead  Co.,       70 

2.  And  so  far  as  any  other  individuals, 
or  the  public  at  large,  are  concerned, 
the  act  of  March  81,  1848,  must  be 
coDstmed  as  conferring  upon  the 
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owners  of  lands  therein  mentioned 
an  absolute  and  exclusive  right  to 
the  possession  and  enjoyment  of 
wharves,  bulkheads,  &c.  erected  by 
them  in  front  of  their  lands,  up  to 
the  permanent  water  line  established 
in  1836.  ib 

8.  The  public  rights  of  navigation  and 
passage  were  relinquished  by  the 
act  of  1848,  in  respect  to  the  land 
under  water  in  front  of  the  prop- 
erty of  the  persons  mentioned  in 
the  act,  and  not  in  front  of  the 
streets.  And  when  wharves  have 
been  erected  by  such  persons  in 
front  of  their  iands,  the  only  access 
of  the  public  to  the  navigable  wa- 
ters of  the  stream  is  by  the  existing 
highways  upon  the  land  or  their  di- 
rect prolongation  or  continuation. 

ib 

4.  If  there  is  no  public  highway  run- 
ning through  the  land  so  made  by 
the  proprietors  in  front  of  their 
premises,  neither  the  public  nor  an 
individual  has  a  right  to  use  the 
wharves  erected  thereon,  for  the 
purpose  of  reaching  an  adjacent 
street,  against  the  will  of  the  owner, 
on  the  ground  that  the  wharves  hav- 
ing been  erected  upon  ground  cov- 
ered with  the  waters  of  a  navigable 
river,  cannot  be  appropriated  to  pri- 
vate use,  but  must  still  continue  a 
highway.  ib 

6.  It  is  impossible,  in  the  face  of  the 
act  of  1848,  and  of  the  act  of  1836, 
establishing  a  permanent  bulkhead 
line  in  front  of  the  city  of  Brook- 
lyn, to  regard  the  appropriation  of 
the  waters  of  the  enst  river  by 
wharves  erected  by  the  property 
owners  mentioned  in  the  first  named 
act,  even  as  a  purprestnre ;  but  if  it 
were  so,  it  would  not  follow,  as  long 
as  the  wharves  were  not  a  nuisance, 
that  a  private  individual  could  ei- 
ther abate  them,  or  enter  upon  them 
without  the  consent  of  the  owners. 
Per  Emott,  J.  ib 

6.  In  the  absence  of  any  pretense  that 
the  channel,  or  the  navigation,  have 
been  ii\juriously  affected  by  such 
wharves,  no  right  to  abate  or  to  pass 
over  them,  can  be  asserted  against 
them  as  a  nuisance.  ib 

• 

7.  The  acts  of  tlie  legislature  author- 
ized an  appropriation  of  the  landi 
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under  water,  by  an  artificial  accre- 
tion to  the  adjoining  lands.  They 
permitted  the  conversion  of  the 
premises  from  water  into  land,  and 
reliDquished  the  rights  of  the  pub- 
lic to  their  use  as  a  part  of  the 
channel  of  the  river.  When  re- 
claimed, and  covered  with  artificial 
structures,  they  became  a  part  of 
the  bank  of  the  river,  and  were  no 
longer  subject  to  the  public  ease- 
ment which  afiected  the  channel. 

tb 

8.  As  far  as  such  artificial  accretions 
are  made  to  public  highways  upon 
the  bank  of  a  shore,  they  become  a 
part  of  such  highways;  but  when 
added  to  a  portion  of  the  bank  over 
which  DO  such  right  of  passage  exist- 
ed, they  are  a  gain  to  the  adjoining 
proprietor,  and  do  not  bring  with 
them  a  right  of  use  or  passage  over 
the  land,  in  consequence  of  the  right 
of  navigation  which  bad  existed 
over  the  waters  that  had  been  dis- 
placed by  such  additions  to  the 
land.  f6 


0 

CERTIFICATE. 

See  AOBBBMBNT,   1. 

CERTIORARI. 

The  2Sd  section  of  the  pilot  law  giv- 
ing ample  remedy  to  any  pilot  of 
the  port  of  New  York  who  shall 
have  been  suspended,  by  an  appeal 
to  the  Board  of  Commissioners  of 
Pilots,  for  a  rehearing,  a  certiorari 
will  not  be  granted,  until  that  rem- 
edy has  been  exhausted.  The  Peo- 
ple ex  rel.  Noble  v.  Board  of  Com'rs 
of  Pilots,  126 

CHATTEL  MORTGAGE, 

1.  Where  a  chattel  mortgage  recites  a 
present  absolute  indebtedness  on  the 
part  of  the  mortgagor,  and  is  con- 
ditioned for  the  payment  of  that,  at 
a  particular  time,  and  nothing  else, 
parol  evidence  is  not  admissible  to 
show  that  the  object  and  purpose  of 
the  mortgage  was  to  secure  the 
mortgagee  for  his  contingent  liabil- 
ity as  indorser*of  the  mortgagor's 
notes,  thereafter  to  be  made.  Mc- 
Kimiter  v.  Babcoek,  266 


2.  Where  chattel  mortgages  are  giren, 
at  difierent  times,  to  different  cred- 
itors, upon  the  same  property,  to 
secure  antecedent  debts,  neither  of 
such  mortgages  being  filed  in  Uie 
proper  o£fice,  a-  preference  is  to  be 
given  to  the  Otoe  first  in  time.  Tif- 
fany V.  Warren,  671 

3.  A  second  mortgagee  of  chattels,  al- 
though taking  his  mortgage  without 
notice  of  a  prior  unfiled  mortgage 
on  the  same  property,  is  not  a  bona 
fide  mortgagee  if  the  consideration 
of  his  mortgage  is  only  a  precedent 
debt  owing  to  him  by  the  mort- 
gagor.   Inobaham,  p.  J.  dissented. 

ib 

4.  Nor  can  one  purchasing  the  mort^ 
gaged  property  from  the  second 
mortgagee  with  full  knowledge  of 
the  prior  mortgage,  and  of  the  claim 
to  a  preference  made  by  the  hold- 
ers thereof,  hold  the  property,  as 
against  such  prior  mortgagees,     d 


COMMON  CARRIERS. 

1.  Where  goods  have  been  shipped  in 
the  name  of  a  party  not  the  real 
owner,  and  have  afterwards  been 
seized  or  taken  by  authority  of  law, 
from  the  possession  of  the  carrier, 
on  process  against  the  true  owner, 
the  carrier  may,  in  an  action  brought 
by  the  shipper  or  his  assigns,  to  re- 
cover the  t value  of  the  goods,  give 
evidence  of  these  facts  and  that  the 
goods  so  shipped  belong  to  the  par- 
ty against  whom  the  process  was 
issued,  whereon  the  goods  were 
taken.  Van  Winkle  v.  U.  &  Mail 
Steamship  Co.,  122 

2.  Such  a  case  is  an  exception  to  the 
general  rule  that  the  bailee  or  car- 
rier cannot  i>e  heard  to  deny  the 
title  of  the  bailor  or  shipper.        %b 

3.  The  rule  of  damages  for  the  non- 
delivery of  goods  so  seized  or  taken, 
is  their  value  at  the  place  of  de- 
livery, tb 

4.  The  lien  of  a  carrier,  for  back 
freight  paid  by  him  to  another  car- 
rier, is  not  measured  by  the  quan- 
tity, of  goods  represented,  nor  the 
sum  advanced  by  him.  It  exists 
only  for  the  quantity  of  goods  actu- 
ally transported,  whatever  the  same 
may  be,  and  for  the  customary  and 
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reasonable  rates  of  transportation. 
Travis  ▼.  Thompson,  236 

5.  Where  an  intermediate  or  ultimate 
carrier  pays  a  previous  carrier  the 
amount  claimed  by  him  for  back 
freight,  without  knowledge  of  a  pay- 
ment having  been  made  by  the  con- 
signor, to  the  original  carrier,  on 
account  of  the  freight,  at  the  com- 
mencement of  the  voyage,  he  can- 
not recover  of  the  consignee  the 
amount  of  such  previous  payment. 

t& 

6.  Though  intermediate  or  ultimate 
Carriers  have  by  custom  and  by  the 
law  the  right  to  collect  the  charges 
of  previous  carriers,  properly  in- 
curred in  the  actual  transportation  of 
the  goods,  if  reasonable  in  amount 
and  actually  unpaid,  yet  if  such  pre- 
vious charges  have  been  in  fact  pre- 
paid, the  intermediate  or  ultimate 
carriers  cannot  assert  a  lien  there- 
for, ib 

CONDITION. 

See  Lboact. 

MORTaAQE,  1,  2,  3. 


CONGRESS. 
See  Taxes  and  Taxation,  2,  4. 

CONSIGNOR  AND  COfNSIGNEE. 
See  Coxxow  CABKissg,  4. 

CONSTITUTIONAL  LAW. 
See  Rail  Roaps,  8,  6,  7,  8,  10,  11. 

CONTEMPT. 

1.  On  proceedings  against  a  party  as 
for  a  contempt,  by  an  order  to  show 
cause,  personal  service  of  the  order 
to  show  cause,  or  personal  appear- 
ance in  court  in  compliance  with  its 
terms,  is  indispensable.  '  Service  of 
the  order  upon  the  aiiomey  of  the 
party  is  not  sufficient.  Pitt  v.  Da^ 
vison,  97 

2.  If  the  party  cannot  be  serve?!  with 
an  order  to  show  cause^  the  proper 
course  is  to  apply  for  an  attach- 
ment against  him,  to  compel  his  at- 


tendance before  the  court,  and  if 
necessary,  for  alias  and  pUiaries 
writs.  ib 

3.  In  proceedings  for  contempts,  the 
directions  of  the  statute  must  be 
strictly  pursued.  ib 

4.  The  order  to  show  cause  should  be 
that  the  party  show  cause  why  he 
should  not  be  puni.shed  for  the  alleg- 
ed misconduct;  succintly  and  plainly 
specifying  the  nature  of  the  appli- 
cation ;  not  that  the  parties  shall 
appear  and  .show  cause  "  why  an 
attachment  should  not  be  issued 
against  them,  and  they  be  punished' 
for  the  alleged  contempt  and  mis*- 
conduct."  ib 

6.  Whenever  a  party  appears  on  an 
order  to  show  cause,  or  when  he  is 
brought  before  the  court  on  an  at- 
tachment, for  a  contempt,  interroga- 
tories must,  in  all  cases  except  those 
specified  in  the  statute,  be  filed,  be- 
fore the  party  can  be  condemned,  ib' 

6.  The  exceptions  are,  where  the  mis^ 
conduct  has  been  committed  in  the 
presence  of  the  court,  and  where 
the  party  has  disobeyed  a  subpoena, 
or  a  rule  or  order  for  the  payment 
of  money.  ib 

7.  An  attorney  or  solicitor  is  only  au- 
thorized to  appear  and  act  for  his 
client  in  the  proceedings  which  con- 
stitute a  part  of  the  action.  He  has 
no  authority  to  appear  for  the  party 
in  other  proceedings,  not  forming 
essentially  a  part  of  the  action ;  par- 
ticularly when  they  partake  of  a 
criminal  character,  and  involve  his 
liberty.  ib 

8.  The  proceeding  relative  to  a  con- 
tempt is  a  new  proceeding,  requiring 
new  authority  to  the  attorney.      t6 

9.  On  proceedings  for  a  contempt,  the 
personal  appearance  of  the  party  in 
court,  either  voluntarily  or  by  com- 
pulsion, before  he  can  be  proceeded 
against  and  condemned,  is  indis- 
pensable. Without  such  appear- 
ance, the  court  has  no  jurisdiction 
of  the  person.  ib 

10.  A  court  of  equity  in  this  state, 
having  obtained  jurisdiction  of  tlie 
person  of  a  defendant,  by  the  service 
of  process  upon  him  here,  can  com- 
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pel  bim  to  •zecnte  to  a  receirer  or 
porcbaaer  such  formal  coDTeyance 
or  atfigDment  of  real  estate  owned 
bj  him  oat  of  the  state  as  may  be 
neceeHiry  to  pats  the  title  thereto, 
noder  the  laws  of  the  state  where 
it  is  sitnated ;  and  in  default  of  the 
defendant  to  ezecnte  the  same,  he 
may  be  punished  as  for  a  contempt. 
Fenner  r.  Sanborn,  610 

11.  The  same  or  a  similar  power  is 
possessed  and  may  be  exercised  by 
a  justice  of  this  court  or  county 
Judge,  in  a  proceeding  supplement- 
ary to  execution.  ib 

12.  And  if,  after  the  commencement  of 
supplementary  proceedings  against 
ajudgment  debtor  and  his  examina- 
tion before  a  referee,  but  before  a 
receiTer  has  been  appointed,  the 
debtor,  while  an  ii\janction  order 
restraining  him  ftom  transferring  or 
interfering  with  his  property,  is  in 
force,  creates  a  lien  upon  his  real 
estate  situate  in  another  state,  by 
confessing  a  judgment  to  another, 
for  a  fictitious  debt,  this  is  a  con- 
tempt, for  which  he  may  be  pun- 
ished, by  a  fine  to  the  amount  of 
such  Judgment  ib 


CONVERSION. 
Set  EyiDBircB,  6. 

CONVEYANCE. 

1.  No  conveyance  can  be  sustained  on 
the  ground  of  good  faith,  as  against 
a  prior  unrecorded  mortgage  or  deed 
for  value,  unless  made  for  a  valuer 
bU  consideration.  THffany  v.  War- 
ren, 671 

2.  Although  an  honest  existing  de- 
mand is  a  valuable  consideration, 
yet  a  conveyance  on  such  a  consid- 
eration is  not  in  good  faith  when 
coming  in  conflict  with  a  prior  con- 
veyance given  for  value.  ib 

8.  It  is  the  want  of  good  faith,  and  not 
the  want  of  a  valuable  considera- 
tion, which  prevents  full  effect  from 
being  given  to  a  subsequent  convey- 
ance made  on  account  of  an  ante- 
cedent debt.  ib 


CORPORATION. 


The  assent  of  a  corporation,  by  ita 
stockholders,  or  by  its  directors,  is 
not  necessary  to  sire  validity  to  a 
lesnslative  alteration  of  its  charter, 
where  the  legislature  has  reserved 
the  right  to  alter  it  without  the  com- 
pany's consent.    MjfoU  v.  Wkippfe, 

695 

See  IxsuaAVCB,  (Fisb,)  10, 15, 16. 


CUSTOM. 
See  Vbvdob  avd  Pvrchasbb,  6,  6. 


DAMAGES. 
See  CoxMoa  Cabbibkb,  8. 

DEBTOR  AST)  CREDITOR. 
1.  Rigbie  and  remedies  of  credUoru 

1.  Judgment  creditors  must  exhaust 
their  remedy  at  law,  by  the  issuing 
of  an  execution,  and  the  return 
thereof  unsatisfied,  in  whole  or  in 
part,  before  they  will  be  in  a  con- 
dition to  demand  the  judgment  of  a 
court  of  equity  as  to  the  validity  of 
a  mortgage  executed  by  their  debt- 
or.   Howell  V.  Cooper,  682 

2.  Accordingly  hdd,  that  judgment 
creditors  of  a  religious  society  could 
not  file  a  complaint  in  the  nature  of 
a  creditor's  bUl,  to  have  a  mortgage, 
given  by  the  society,  prior  to  the 
date  of  the  plaintiffs'  judgment,  de- 
clared to  be  invalid,  and  the  fore- 
closure thereof  perpetually  enjoined, 
on  the  ground  that  it  was  executed 
without  any  authority  or  permission 
being  previously  obtained  from  the 
court  of  chancery,  or  supreme  court, 
to  execute  a  mortgage  upon  the 
property  of  the  church ;  it  appear- 
ing that  the  plaintiffs  had  not  at- 
tempted to  sell  the  mortgaged  prop- 
erty, or  any  other  property  of  the 
church,  on  execution.  ib 

2,  Assignments  for  Ike  benefit  of  cred- 
itors. 

8.  Unless  the  assignor,  in  a  general  as- 
signment of  property  for  the  benefit 
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of  creditors,  could  maintain  an  ac- 
tion upon  promissory  notes  iield  by 
him,  bis  assignee  cannot  recover 
thereon.    Re^  v.  Sands,  185 

4.  Sucb  an  assignee  does  not  occupy 
the  place  of  a  bona  fide  assignee  of 
the  payee,  in  such  a  sense  as  to  ex- 
clude the  equities  existing  between 
his  assignor  and  a  surety  in  the 
notes.  ib 

6.  Where  promissory  notes  were  signed 
by  S.  as  surety  for  A.,  at  the  request 
of  A.  O.,  to  be  placed  in  the  hands 
of  G.  G.  as  collateral  security  for  G. 
G/s  liabilities  as  indorser  for  A.  G., 
and  under  an  agreement  with  A.  G. 
that  they  should  not  be  put  in  cir- 
culation, and  not  be  held  or  used  as 
surety  to  A.  G. ;  Held  that  S.  was  a 
mere  accommodation  surety  for  A., 
and  that  neither  A.  G.  nor  his  as- 
signee in  an  assignment  for  the  ben- 
efit of  creditors,  could  recover  on  the 
notes,  against  S.  ib 

6.  Where,  in  such  an  action,  the  plain- 
tiff sued  as  "  assignee  of  A.  G.,"  and 
alleged  in  his  complaint  that  the 
notes  had,  for  value  received,  "  been 
duly  transferred  to  and  are  the 
property  of  the  plaintiff;"  and  on 
the  trial  he  produced  the  notes 
(which  were  payable  to  A.  G.  or 
bearer)  and  read  in  evidence  the 
general  assignment  f^om  A.  G.  to 
himself,  which  was  sufficient  in 
terms  to  pass  whatever  interest  or 
title  the  assignor  had  in  the  notes ; 
Beldj  that  this  raised  a  strong  pre- 
sumption that  he  received  the  notes 
of  A.  G.  by  and  through  the  assign- 
ment, and  that  he  was  bound  to 
prove  how  he  came  by  the  notes, 
and  to  show  a  title  to  them  through 
some  other  source.  ib 

7.  After  an  assignment  for  the  benefit 
of  creditors,  not  reserving  the  power 
of  revocation,  has  been  executed  and 
delivered,  and  accepted  by  the  as- 
signees, the  assignors  have  no  such 
control  over  the  property  assigned 
as  will  enable  them  to  make  a  new 
assignment,  so  as  to  confer  upon  the 
assignees  any  additional  title  to,  or 
authority  over,  the  assigned  prop- 
erty, or  to  render  the  title  which 
they  have  already  obtained  valid  as 
against  the  creditors  of  the  assign- 
ors, where  the  original  assignment 


was  void  as  to  them,  though  valid 
as  to  the  assignors.  Meiealf  v.  Van 
BrufU,  621 

3.  Examination  of  judgment  debtor-^ 
See  PaociSBDiKos  Supplbiusntabt 
TO  ExecuTiOH. 


DECLARATIONS  AND  ADMIS- 
SIONS. 

The  declarations  of  the  payee  of  a 
note  are  not  evidence  against  one 
who  subsequently  becomes  the  hold- 
er.    Osbom  v.  RMinSi  481 

See  EviDBSCE,  8, 4,  6,  8. 


DEDICATION. 
See  HiOHWATB,  1, 2,  4. 

DEED. 

See  CORTBTAHCB. 

HUBBAVD  AKD  WiFB. 

DBPOSXTOB. 
See  Satuvob  Bank. 
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EJECTMENT. 

1.  !^ectment  will  not  lie,  where  the 
defendant  claims  and  enjoys  only  an 
easement — a  right  to  flow  the  land — 
subject  to  which  easement  the  plain- 
tiff has  undisputed  control  and  do- 
minion over  the  land  and  may  occu- 
py it  as  he  desires.   WiXklow  t.  Lane^ 

244 

2.  One  having  only  a  mortgage  inter- 
est in  premises  cannot  maintain  an 
action  of  ejectment.  Sahler  v.  Sig- 
ner, 829 

3.  On  the  28th  of  November,  1848,  F. 
became  the  purchaser  of  certain 
premises,  at  a  mortgage  sale.  On 
the  12th  of  December,  thereafter,  he 
executed  and  delivered  to  H.,  the 
previous  owner  of  the  premises,  a 
paper  by  which  he  acknowledged 
the  receipt  of  certain  securities  from 
H.,  and  declared  that  such  securi- 
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ticf ,  and  ibeir  proceeds,  shoald  re- 
main aa  collateral  necnrity  for  ad- 
vances which  might  be  made  or 
liabilities  incurred  by  F.  on  the  pur- 
chase of  certain  property  of  H.  then 
advertised  for  sale,  or  which  he  had 
already  incurred  on  the  purchase  of 
the  premises  in  question ;  and  that 
whenever  such  advances  were  re- 
paid, or  such  liability  extinguished, 
he  (F.)  was  to  account  to  H.  for  said 
securities  or  their  proceeds.  Held 
that  this  was  a  written  declaration 
in  effect  that  F.  made  the  purchase 
for  the  benefit  of  H. ;  that  he  had 
advanced  the  purchase  money,  or 
incurred  liabilities  therefor;  and 
that  he  held  the  choses  in  action  as 
security  for  the  liabilities  thus  in- 
curred. And  that  whether  those 
liabilities  had  been  discharged  by 
H.  or  still  remained,  one  claiming 
under  F.  coidd  not  maintain  eject- 
ment for  the  premises.  xb 

At,  And  F.  thus  having  an  interest  in 
the  prembes,  not  absolute,  but  only 
qualified,  by  way  of  mortgage  or  se- 
curity, tlie  defendant  as  devisee  of 
H.  entered  into  the  possession,  with 
the  consent  of  F.,  not  as  his  tenant 
or  to  pay  rent,  but  to  keep  posses- 
sion, keep  the  fences  in  repair,  pay 
the  taxes  and  eujoy  the  rents  and 
profits,  not  recognizing  an  absolute 
title  in  F.,  but  only  a  title  in  him  as 
mortgagee ;  held'thtX  the  defendant 
was  not,  by  thus  going  into  posses- 
sion, estopped  from  controverting 
the  title  of  F.  by  showing  the  real 
facts  of  the  case.  %b 

6.  Where,  in  an  action  of  ejectment, 
the  defendant  claims  title  and  pos- 
session under  and  bj  virtue  of  a  deed 
executed  to  him  as  receiver,  by  a 
corporation,  in  pursuance  of  an  or* 
der  of  court,  the  deed,  on  produc- 
tion, will  suffice  to  show  that  the 
defendant  is  in  the  possession  of  the 
premises  and  claiming  title  thereto, 
under  the  corporation.  The  pro- 
ceedings under  which  the  receiver 
was  appointed  are  unimportant,  for 
that  purpose,  and  need  not  be  pro- 
duced.   Schuyler  v.  Manh,        850 

t.  No  other  person  should  be  made  a 
defendant,  in  an  action  of  ejectment, 
except  the  party  in  actual  and  ex- 
clusive possession.  ib 

7.  In  such  an  action  it  is  not  erroneous 
for  the  judge  to  submit  to  the  Jury, 


to  find  as  a  question  of  fact,  the  lo- 
cation of  a  monument  marking  one 
of  the  comers  of  the  land,  after  pa- 
rol evidence  has  been  given  in  re- 
gard to  it,  without  objection.  %b 


EQUITY. 
See  CoHTBMPT,  10. 


ESTOPPEL. 

See  Ejbctmbht,  4. 

Ihbubancb,  (Fibb,)  8. 
Pbomisbobt  Note8|  1. 


EVIDENCE. 

1.  The  exception  to  section  899  of  tha 
code  of  procedure,  excluding  wit- 
nesses who  are  parties  to  the  action 
from  being  examined  against  par- 
ties who  are  repreeeniaiivee  of  a 
deceased  person^  in  respect  to  trans- 
actions had  personally  between  the 
deceased  and  the  witness,  does  not 
embrace  the  case  of  a  plaintiff  in  an 
action  of  ejectment,  offering  himself 
as  a  witness  against  a  defendant  who 
is  in  possession  without  title  or 
right,  and  sets  up  an  outstanding 
tide  in  others,  derived  from  the 
plaintiff  through  a  former  owner 
or  mortgagee,  now  deceased,  with 
which  title  the  defendant  is  in  no 
way  connected.    Schenck  v.  Warner, 

258 

2.  In  such  a  case  the  defendant  is  not 
in  any  sense  the  representative  of 
the  deceased  person ;  and  the  plain- 
tiff may  be  examined  as  a  witness, 
to  prove  the  payment  by  him  of  a 
mortgage  upon  the  premises,  to  the 
decedent,  in  his  lifetime.  ib 

8.  Evidence  of  the  declarations  and 
admissions  of  the  deceased  mort- 
gagee, in  his  lifetime,  tending  to 
show  the  part  payment  of  the  mort- 
gage, by  the  plaintiff,  is  admissible, 
in  such  action ;  it  not  being  given 
against  a  subsequent  purchaser  or 
assignee  for  value.  %b 

4.  The  courts  of  New  Tork  have  uni- 
formly held  that  the  admissions  of 
a  former  owner  of  chattels  or  choses 
in  action  are  not  admissible,  as 
against  a  suheequeni  purchaser  or 
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ctsiignee  ft'om  such  owner /or  wUue ; 
wheiher  such  owner  were  living  or 
dead  at  the  time  the  evidence  was 
offered.  ib 

6.  This  is  the  extent  to  which  any  of 
the  cases  jero ;  and  the  rnle  exclud- 
ing such  admissions  should  not  be 
extended  any  farther.  %b 

6.  Under  a  complaint  containing  a 
count  for  an  indebtedness  from  the 
defendant  to  the  plaintiff  for  hay, 
corn  and  other  property  sold  and 
delivered  by  the  plaintiff  to  the  de- 
fendant, at  his  request,  and  for 
money  had  and  received,  the  plain- 
tiff offered  to  prove  a  tortious  tak- 
ing, tlie  sale  of  the  property,  and 
tlie  receipt  of  the  money  by  the  de- 
fendant, and  to  waive  the  tort,  and 
go  for  the  money  had  and  received, 
or  for  the  value  of  the  hay  and  the 
corn,  as  for  goods  sold  and  delivered. 
Held  that  the  plaintiff  should  have 
been  allowed  to  prove  the  conver- 
sion of  his  hay  and  corn,  by  the  de- 
fendant, and  the  receipt  of  the 
money  therefor.  JIarpending  ▼. 
Shoemaker,  270 

.  The  receipt  of  the  money,  by  the 
defendant,  to  the  plaintiff's  use,  is 
the  fact  which  constitutes  the  cause 
of  action,  in  such  a  case.  i6 

8.  In  an  action  upon  a  bond,  the  ob- 
ligor proved  the  payment,  by  him, 
of  the  principal  and  interest  due 
thereon,  in  February,  1857.  To 
overcome  this  proof,  the  plaintiff 
was  allowed  to  prove  an  indorse- 
ment upon  the  bond,  in  the  hand- 
writing of  the  obligee,  dated  in  Feb- 
ruary, 1868,  of  a  payment  of  the 
interest  then  due ;  also  the  declara- 
tions of  the  obligee,  made  in  March, 
1868,  before  going  to  the  house  of 
the  obligor,  and  while  on  his  way 
there,  in  the  absence  of  the  obligor, 
that  the  bond  was  still  unpaid,  and 
that  he  was  going  for  his  interest 
upon  it.  Held  that  these  acts  and 
declarations  of  the  obligee  were  in- 
admissible, under  the  general  rules 
of  evidence  which  exclude  the  acts 
and  declarations  of  a  party,  made 
in  the  absence  of  his  adversary,  as 
evidence  in  his  own  favor;  they  not 
being  in  any  sense  a  part  of  the  res 
gesta,  or  of  any  transaction  with 
the  obligor.  Moboak,  J.  dissented. 
Wilson  V.  Pope,  321 

Vol.  XXXVII.  44 


9.  Beld,  aho,  that  whether  the  Indorse- 
ment made  in  1858  was  or  was  not 
favorable  to  the  party  making  it,  de- 
pended entirely  upon  the  question 
whether  the  principal  debt  was  paid 
in  1857,  which  was  the  issue  to  be 
determined  ;  and  hence  the  indorse- 
ment could  not  be  legitimate  evi- 
dence to  establish  the  fact,  to  wit, 
the  non-payment  in  1857,  upon 
which  it  depended  for  admissibility. 

ib 

10.  Held,  further,  that  evidence  show- 
ing the  amount  of  money  deposited 
by  the  obligee  in  the  bank  with 
which  he  kept  an  account  during 
the  months  of  February  and  March, 
1867,  was  inadmissible;  the  infer- 
ence that  he  did  not  receive  the 
money,  because  he  did  not  deposit 
it  in  a  particular  bank,  being  too 
remote.  ib 

11.  Evidence  of  a  conversation  be- 
tween the  payees  and  one  of  the 
makers  of  a  note,  respecting  the 
giving  of  the  note  and  the  transac- 
tions that  had  occurred,  which  took 
place  subsequent  to  the  delivery  of 
the  note,  and  after  the  parlies  had 
left  the  office  where  it  was  given, 
and  the  business  had  been  closed,  is 
inadmissible,  in  an  action  upon  the 
note  by  a  subsequent  holder.  0#- 
bom  T.  Robbina,  481 

12.  In  an  action  upon  a  promissory 
note,  evidence  of  a  prior  agreement 
between  the  parties  thereto,  which 
has  not  been  performed,  for  the  set- 
tlement of  the  injury  complained  of 
and  for  which  the  note  in  suit  was 
given,  is  inadmissible.  Without  ac- 
tual satisfaction,  an  accord  consti- 
tutes no  defense,  %b 

13.  Neither  is  evidence  to  prove  the 
falsity  of  the  charge,  to  settle  which 
the  note  was  alleged  to  have  been 
given,  admissible,  where  the  answer 
does  not  allege  that  the  charge  was 
compounded.  %b 

See  AoRBBUENT,  5,  6,  7. 
Chattbl  Mobtoaob,  1. 


EXAMINATION  OF  DEBTORS. 
See  pROCEBDmoB  Supplekehtabt  to 

EXECUTIOH. 
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EXECUTORS  AND  ADMINISTBA- 
TOES. 

1.  H.  being  the  administrator  and  C. 
the  administratrix  of  an  estate,  a 
citation  was  issued  by  the  surrogate, 
on  the  petition  of  IL,  to  the  persons 
interested  in  the  estate,  to  attend 
the  final  settlement  of  the  accounts 
of  H.  as  administrator.  C.  was  pres- 
ent during  the  proceedings,  and  took 
part  in  the  accounting,  and  all  the 
parties  interested  were  represented, 
before  the  surrogate.  II.  was  the 
acting  administrator,  and  was  held 
accountable,  by  -the  surrogate,  for 
the  whole  estate  of  the  deceased. 
Held  that  the  accounting  was  to  be 
deemed  a  final  settlement  of  the 
whole  estate — an  entire  proceed- 
ing— and  not  a  partial  settlement  of 
the  accounts  of  one  of  its  represent- 
atives. And  that  it  was  not  neces- 
sary that  both  the  administrators 
should  make  an  application  for  a 
final  account.    People  y,  Townsend, 

2.  When  a  citation  has  been  issued 
against  both  the  administrators  of 
an  estate,  to  render  an  account,  upon 
its  return  one  or  both  of  them  has 
a  right  to  ask  for  a  citation  to  the 
persons  interested  in  the  estate  to 
attend  the  final  settlement  of  the  ac- 
counts of  the  administrator  or  admin- 
istrators applying,  which  will  bring 
in  and  conclude  all  the  parties.      i6 

8.  So  long  as  there  is  authority  on  the 
part  of  a  sun-ogate  to  call  an  ad- 
ministrator to  account,  and  his  de- 
cree made  upon  such  accounting 
does  not  indicate  a  corrupt  intent, 
or  show  upon  its  face  that  the  court 
has  been  perverted  to  accomplish  a 
fraudulent  and  an  illegal  purpose, 
and  the  decree  remains  unrevoked, 
it  cannot  be  pronounce<l  fraudulent 
and  void,  io  a  collateral  proceeding, 
however  mistaken  the  surrogate 
may  have  been  in  his  view  of  the 
facts,  or  the  law.  i& 

4.  An  action  upon  an  administrator's 
bond  should  l^  brought  in  the  name 
of  the  people.  ib 

6.  Where,  in  an  action  upon  an  admin- 
istrator's bond,  against  the  surety, 
the  plaintiff  introduces  testimony  to 
show  that  certain  claims  against  the 
principal  in  the  bond,  allowed  by 
the  surrogate  in  his  decree  made  ou 


the  final  acconntiDg  of  the  admSuis- 
trator,  were  fair  and  honest  de- 
mands, the  defendant  should  be 
allowed  to  show,  by  rebutting  evi- 
dence, that  the  claims  so  allowed 
by  the  surrogate  were  not  fair  and 
honest ;  that  the  {parties  to  the  ac- 
counting did  not  act  in  good  faith ; 
and  that  the  decree  of  the  surrogate 
against  him  was  procured  by  fraud 
and  collusion.  ib 

6.  Creditors  of  a  decedent's  estate  have 
a  right  to  require  the  executor  or 
administrator  to  file  an  inventory 
of  the  estate;  and  an  application 
to  the  surrogate,  for  an  order  for 
that  purpose,  is  rarely,  if  ever,  re- 
fused, if  made  within  a  reasonable 
time.    Forsyth  v.  Jiurrj  640 

7.  It  is  no  answer  to  an  application 
for  an  order  compelling  the  filing 
of  an  inventory,  that  the  executor 
has  assets  to  a  large  amount  over 
and  above  all  debts  against  the  es- 
tate, and  otfers  to  deposit  security 
sufficient  to  pay  any  debt  which  may 
be  recovered  against  him  or  the 
estate;  or  that  it  would  be  trouble- 
some and  expensive  to  make  an  in- 
ventory ;  or  to  allege  that  the  cred- 
itor, in  asking  for  an  inventory,  ia 
actuated  by  curiosity,  and  a  design 
to  abuse  the  process  of  the  courL  ib 

8.  Although  an  inventory  filed  by  au 
executor  is,  on  an  accounting,  prima 
facie  evidence  against  him  of  what 
the  assets  consist  of  and  of  their 
value,  still  it  is  not  conclusive.  The 
executor  has  a  right  to  show  that 
property  not  belonging  to  the  estate 
was  inventoried,  and  may  also  show 
that  the  projierty  belonging  to  the 
estate  was  of  less  value  than  the 
amount  at  which  it  was  inventoried. 
Ilasbrouck  v.  Hasbrouck,  679 

9.  The  fact  that  an  administrator,  un- 
der the  supposition  that  he  could 
turn  over  securities  taken  by  him 
on  the  sale  of  his  intestate's  interest 
in  a  copartnership,  filed  an  inven- 
tory And  an  account  fixing  the  value 
of  the  intestate's  interest  in  the  firm 
at  a  particular  sum,  should  not  pre- 
clude him,  when  he  is  sought  to 
be  personally  charged  with  that 
amount,  from  showing  the  actual 
▼alue  of  the  interest  if  it  had  been 
■old  for  cash,  or  if  the  partnership 
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htd  been  wound  up  in  the  nsual 
manner.  Inqraham^P.  J.  dissent- 
ed. %b 

See  MoBTOAOB,  4,  5,  6. 

RbF£B£B,  1. 


FIBE. 
See  Landlobd  abd  Tbbant,  2,  8. 


FRAUDULENT   REPRESENTA- 
TIONS. 

See  Tbbdob  abd  Pubchasbb,  4,  6. 


FREIGHT. 
See  CoxxoB  Cabbxbbb,  4,  5,  6. 


a 


GUARDIAN  AND  WARD. 

1.  The  provisions  of  the  revised  stat^ 
ul^s  relative  to  the  rendering  of  an- 
nual acconntM,  by  cuardians,  do  not 
contemplate  the  e'eWetnent  of  those 
accounta.    Diaper  v.  Anderson^  168 

2.  They  are  intended  to  inform  the 
ward  and  the  court  of  the  manner 
in  which  the  s:uardian  is  discharging 
his  trust.  The  ward,  or  the  court, 
may  act  upon  the  information  thus 
obtained,  to  remove  the  guardian, 
or  to  obtain  further  security  for  the 
performance  of  his  duties.  But 
there  is  no  provision  in  the  statute 
for  a  Judicial  examination  and  set- 
tlement of  the  guardian's  accounts, 
either  at  the  instance  of  the  ward  or 
the  guardian,  while  the  guardian- 
ship still  continues  and  is  intended 
to  continue.  ib 

8.  If  the  guardian  has  failed  to  render 
his  annual  accounts,  he  may  be 
cited  to  do  so ;  but  in  a  proceeding 
for  that  purpose,  where  there  is  no 
prayer  for  the  supersession  or  re- 
moval of  the  guardian,  and  the  ward 
is  not  yet  of  age,  the  surrogate  has 
no  jurisdiction  to  make  a  decree  for 
the  final  settlement  of  the  account. 

ib 


HIGHWAYa 

1.  A  way  may  be  dedicated  by  the 
owner  of  land  as  a  public  highway, 
by  an  immediate  act  of  dedication, 
and  it  will  become  a  legal  highway 
whenever  it  is  laid  out  aa  such  by 
the  couMtituted  authorities,  who  are 
charged  with  the  duty  of  laying  out 
highways.  Trustees  of  the  Village 
of  Jordan  v.  (Xw,  60 

2.  But  in  this  state  the  responsibility 
of  making  highways  is  devolved 
upon  the  commissioners  of  high- 
ways ;  and  a  road  opened  by  an  in- 
dividual and  used  by  the  public  less 
than  twenty  years,  is  not  a  highway 
within  the  meaning  of  the  highway 
acts,  until  it  has  been  laid  out  aa 
such  by  the  commissioners  of  high- 
ways or  other  public  authorities 
upon  whom  the  duties  of  commis- 
sioners of  highways  are  devolved 
by  law.  ib 

8.  Repairs  made  upon  such  a  road,  by 
an  overseer  of  highways,  do  not 
constitute  a  valid  acceptance,  for 
want  of  authority  In  him  to  bind 
the  town.  ib 

4.  Whether  the  owner  can  recall  the 
dedication,  before  it  is  authorita- 
tively accepted  1    Quare.  ib 

5.  A  mere  encroachment  on  a  public 
highway,  by  a  fence,  will  not  au- 
thori;^  the  removal  of  the  fence  by 
an  inoividual,  unless  it  hinders,  im- 
pedes or  obstructs  the  use  of  the 
road  by  the  public.  Morgan,  J. 
dissented.    Earrower  v.  Riteon,  801 

6.  An  encroachment  of  a  fence  upon 
the  highway  is  not  a  public  nui- 
sance, so  as  to  authorize  an  individ- 
ual to  abate  it,  unless  it  interferes 
with  the  use  of  the  road  by  the 
public.  ib 

7.  His  justification  will  be  limited  by 
the  necessity  of  the  case;  and  if 
the  use  of  the  road  is  not  interfered 
with  by  the  fence,  he  will  be  a  tres- 
passer, in  removing  it.  %b 

8.  It  may  be  stated  as  a  well  settled 
American  doctrine,  that  the  state 
legislatures  have  unlimited  power 
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over  pnblic  rights  in  a  highway; 
and  can  obstruct,  modify,  impair  or 
extinguish  them,  as  to  any  high- 
way, or  portion  of  a  highway,  ex- 
cept so  far  as  the  state  power  is 
qualified  by  the  commercial  clause 
in  the  constitution  of  the  United 
States,  without  making  any  com- 
pensation to  individuals  for  result- 
ing or  consequential  damages.  Per 
SuTHBBLAND,  J.  71i€  People  ▼. 
Kerr,  867 

See  NuiSARCB,  8,  ^ 


HUSBAND  AND  WIFE. 

1.  Where  a  husband  receives  from  his 
wife  a  sum  of  money  belonging  to 
her  absolutely,  upon  a  parol  promise 
to  pay  the  same,  he  not  bein;^  in- 
debted at  the  time,  such  parol  prom- 
ise, though  void  at  law,  is  good  in 
equity ;  and  the  receipt  of  the  mon- 
ey forms  an  equitable  consideration 
for  the  repayment  thereof, .or  for  a 
settlement  of  real  estate  of  equiva- 
lent value,  and  for  a  post-nuptial 
contract  carrj'ing  such  an  arrange- 
ment into  effect.  Schaffner  v.  Reu- 
ier,  44 

2.  Where  a  conveyance,  made  by  a 
husband  to  his  wife,  was  no  more 
than  a  just  equivalent  for  the  money 
borrowed  by  him  of  her,  and  was 
apparently  free  from  actual  fraud ; 
Held  that  such  conveyance,  al- 
though executed  after  a  debt  had 
been  incurred  by  the  hnsband,  was 
supported  by  the  antecedent  equita- 
ble obligation  and  consideration, 
and  in  legal  effect  related  back  to 
that  period.  ib 

See  Witness,  1. 


INJUNCTION. 

1.  To  entitle  a  court  of  equity  to  in- 
terfere to  restrain  the  collection  of 
a  judgment  obtained  without  fraud 
or  mistake,  upon  issue  joined,  it 
must  appear,  1.  That  to  allow  the 
judgment  to  be  executed  would  be 
contrary  to  equity  and  good  con- 
science ;  and  2.  That  the  facts  which 
render  it  thus  inequitable  were  not 
available  as  a  defense  in  the  action 


in  which   the  jadsment   was   re- 
covered,    Cluie  V.  Potter^  199 

.  Where,  in  a  suit  brought  by  P. 
against  G.  for  a  settlement  of  their 
partnership  affkirs,  a  promissory 
note  previously  given  by  P.  to  C. 
was  treated  by  the  referee  and  the 
court  as  valid,  and  was  allowed  to 
P.,  on  the  ground  that  it  %vas  in  the 
hands  of  a  bona  fide  holder,  to 
whom  he  was  bound  to  pay  it ;  Held 
that  if  the  allowance  of  the  note  to 
P.  in  that  action  was  erroneous,  the 
error  should  have  been  there  cor- 
rected ;  and  that,  upon  the  recovery 
of  the  jndgment,  C.  had  an  ample 
remedy  by  a  prosecution  of  the  note, 
at  law,  after  it  had  been  re-trans- 
ferred to  him.  And  that  if  he  had 
waited  until  thai  remedy  was  barred 
by  the  statute  o£  limitations,  he  was 
not  entitled  to  relief  in  equity,  by 
an  action  to  restrain  the  collection 
of  the  judgment,  on  the  ground  that 
the  note  was  given  under  a  mistake. 
Gould,  J.  dissented.  ti 

.  Held,  also,  that  if  the  statute  of 
limitations  had  not  run,  against  the 
note,  or  if,  by  reason  of  the  allow- 
ance of  the  note  by  the  referee,  and 
the  adoption  of  his  report  by  P.,  a 
new  cause  of  action  from  that  time 
arose,  in  favor  of  C,  against  P., 
then  the  note  must  be  prosecuted, 
or  that  cause  of  action  enforced,   ib 


INSURANCE  (FIRE.) 

1.  A  clause  in  a  policy  of  insuracce 
providing  that  the  interest  of  the 
assured  in  the  policy,  or  in  the  prop- 
erty insured,  is  not  assignable  with- 
out the  consent  of  the  insurers,  in 
writing ;  and  that  in  case  of  any 
transfer  or  termination  of  such  in- 
terest without  such  consent,  the 
policy  shall  thenceforth  be  void  and 
of  no  effect,  is  to  be  regarded  as  a 
provision  made  for  the  exclusive 
benefit  of  the  company,  and  to  be 
practically  exercised  by  them  or 
not,  at  their  option.    Jlyati  v.  TFaiY, 

29 

2.  If,  after  the  assured  has  transferred 
his  interest  in  the  policy  and  in  the 
property  insured,  without  the  writ- 
ten consent  of  the  company,  the 
company  choose  to  ratify  the  trans- 
fer, and,  notwithstanding  the  trana- 
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fer,  to  coutinue  the  insurance,  the 
policy  will  not  be  absolutely  void. 
MiLLBB,  J.  dissented.  ib 

8.  And  if,  after  notice  of  such  trans- 
fer, they  treat  the  assignee  as  a 
member  of  the  company,  tboy  will 
be  estopped  from  denying  such  rati- 
fication and  approval.  ib 

4.  Whether  a  policy  of  insurance  be 
regarded  as  originally  void,  or  only 
voidable,  in  consequence  of  an  unau- 
thorized transfer,  it  is  nevertheless 
conditionally  susceptible  of  ratifica- 
tion and  confirmation.  ii 

6.  Notwithstanding  a  policy  be  regard- 
ed as  absolutely  void,  by  reason  of 
an  unauthorized-  transfer,  so  far  as 
to  prevent  an  action  for  a  loss  by 
the  assured,  against  the  company, 
the  former  is  not  released  from  the 
obligations  of  his  deposit  or  premi- 
um note  until  he  has  complied  with 
a  condition  of  the  policy  and  char- 
ter, requiring  "  the  payment  of  bis 
proportion  of  all  losses  and  expenses 
that  may  have  accrued  prior  to  the 
surrender"  of  the  policy,  or  aliena- 
tion of  the  property.  %b 

6.  The  assured  will  remain  liable  upon 
his  deposit  note,  as  well  for  losses 
occurring  after  as  before  the  aliena- 
tion, until  all  assessments  are  paid. 
MiLLEB,  J.  dissented.  ib 

7.  For  a  proper  understanding  of  the 
rights  and  obligations  of  the  parties, 
the  charter  of  a  mutual  insurance 
company,  a  policy  issued  by  the 
company,  and  the  conditions  an- 
nexed thereto,  must  be  read  togeth- 
er. The  result  will  be,  1.  That  a 
sale  cannot  take  place  without  the 
consent  of  the  company.  2.  That 
the  assured  cannot  tenninate  his 
membership  in  the  company,  nor  be 
released  from  the  obligations  of  the 
premium  note,  without  paying  up 
all  arrears  of  assessments  for  losses 
previously  incurred.  3.  That  the 
purchaser  must  be  one  whose  pur- 
chase has  been  made  with  the  con- 
sent of  the  company,  or  has  been 
ratified  and  approved  by  them. 
4.  That  the  purchaser  must  be  a 
difierent  person  from  the  parties  in- 
sured, or  either  of  them.  In  other 
words,  the  sale  must  be  to  a  third 
person  and  not  to  one  of  the  assured. 
The  entire  interest  must  be  trans- 


ferred to  some  one  who  was  not  in- 
terested in  it  previously.  ib 

8.  Notwithstanding  a  clause  In  the 
charter  of  a  mutual  insurance  com- 
pany, declaring  that  all  persons  who 
shall  insure  with  the  company,  and 
their  heirs,  &c.,  "  so  long  as  they 
shaXl  he  insured  in  said  company, 
shall  be  and  continue  menib^s 
thereof,  and  no  longer"  persons  in- 
sured are  still  members  of  the  com- 
pany, and  liable  to  contribute  for 
the  losses  sustained,  although  they 
have  alienated  the  property  without 
the  written  consent  of  the  company. 

ib 

9.  Upon  a  recovery  on  a  premium 
note,  for  the  non-payment  of  assess- 
ments, the  plaintiff  is  entitled  to  in- 
terest, from  the  time  when  the  as- 
sessments were  payable.  ib 

10.  In  an  action  by  the  receiver  of  an 
insurance  company,  upon  a  premium 
note,  as  between  the  company  and 
one  of  its  members,  the  existence 
of  the  corporation  is  to  be  deemed 
sufficiently  established.  Hyatt  v. 
Whipple,  696  ' 

11.  It  is  not  a  valid  objection  to  an  ex- 
tended charter,  authorized  by  the 
act  of  1849,  that  it  makes  a  sub- 
stantial change  in  the  corporate 
powers  originally  possessed  by  the 
company.  The  right  to  alter,  amend 
or  repeal  being  reserved  in  the  acts 
of  1886  and  1849,  is  substantially  in 
all  charters  subsequently  granted, 
and  is  a  part  of  the  contract  on  both 
sides,  assented  to  by  each  member. 

ih 

12.  An  insurance  company,  chartered 
in  1886,  was  authorized  by  its  char- 
ter to  insure  at  such  rates  and  upon 
such  proportion  of  premium  notes 
and  of  cash  premium  as  the  direct- 
ors should  determine.  And  the 
board  of  directors  was  required, 
from  time  to  time,  to  fix  and  de- 
termine the  rates  of  insurance,  the 
sum  to  be  insured,  and  the  amount 
of  premium  notes  and  money  to  be 
paid  for  any  insurance.  In  1851  the 
company  extended  its  charter,  un- 
der the  act  of  1849,  and  changed  its 
corporate  name.  The  act  of  June 
25,  1853,  relative  to  the  incorpora- 
tion of  insurance  companies,  pro- 
vides that  all  companies  incorpo- 
rated or  extended  under  the  act  of 
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1849,  "  are  hereby  brought  under 
the  provisions  of  this  act,  except 
that  their  capital  may  continae  of 
the  amonnt  named  in  their  char- 
ters, &c.,  and  are  also  entitled  to 
aU  the  privilaes  granted  by  said 
charters."  Held  that  the  right  of 
the  directors,  granted  by  the  char- 
ter of  the  company,  to  determine 
the  amount  of  cash  premium  to  be 
paid  at  the  time  of  the  insurance, 
was  a  "  privilege  granted  "  by  the 
charter,  and  was  therefore  expressly 
excepted  by  the  act  of  1853  from 
the  operation  of  its  provisions.      ib 

18.  Accordingly  held,  that  the  direct- 
ors having,  by  virtue  of  the  charter, 
fixed  and  determined  the  rates  of 
insurance,  the  sum  to  be  insured, 
and  the  amount  of  premium  notes 
and  money  to  be  paid  for  every  in- 
surance, and  having  issued  a  policy 
of  insurance  to  the  defendant,  after 
the  charter  of  the  company  was  ex- 
tended, and  taken  his  note  for  a 
portion  of  the  premium,  the  validity 
of  such  note  was  not  afiected  by  the 
provision  of  the  act  of  1853,  declar- 
ing that  no  premium  note  shall  be 
for  more  than  five  times  the  whole 
amount  of  the  cash  premium.        ti 

14.  The  fact  that  an  assessment,  made 
upon  a  premium  note,  includes  ten 
per  cent  for  ezperues,  besides  losses, 
does  not  render  the  assessment  ir- 
regular and  void.    BycUi  v.  Esmond, 

601 

16.  One  who  has  contracted  with  an 
insurance  company  as  an  existing 
corporation,  and  has  executed  a 
promissory  note  to  it,  and  received 
a  policy  of  insurance  fVom  it,  of 
which  he  has  ei\joyed  the  benefit 
and  protection,  is  not  in  a  condition 
to  object  to  the  regularity  and  va- 
lidity of  the  organization  of  the 
company.  ib 

16.  Where  an  insurance  company, 
whether  in  strictness  of  law  legally 
constituted  or  not,  was  ushered  into 
existence  under  the  act  of  1849,  and 
certificates  from  the  proper  officers, 
authorizing  it  to  commence  doing 
business,  were  delivered,  furnishing, 
if  regular,  a  prima  facie  authority 
for  its  action ;  and  there  was  a  pro- 
fessed compliance  by  the  corpora- 
tion with  the  law  of  its  organization, 
and  a  user  and  exercise  of  corpo- 
rate powers  for  several  years,  un- 


disturbed by  the  sovereign  power 
or  any  private  citizen;  Hdd  that 
these  were  sufficient  marks  and 
manifestations  of  a  corporation  de 
facto  to  entitle  it  to  be  treated  as  a 
legal  body,  and  that  they  were  prac- 
tically conclusive  upon  one  who  had 
dealt  with  it  as  a  valid  corporation 
by  taking  a  policy  of  insurance  from 
it,  and  giving  his  note  for  the  pre- 
mium, tb 

17.  If  an  insurance  company  uses  pre- 
mium notes  previously  given,  as  the 
bayis  for  an  extension  of  its  charter 
under  the  act  of  1849,  without  the 
consent  of  the  makers,  this  cannot 
be  considered  a  diversion  of  the 
notes  from  the  purpose  for  which 
they  were  given,  until  they  are  put 
to  some  use,  prejvdiciaUy  to  the 
makers,  difierent  from  the  use  for 
which  they  were  intended.  ib 

18.  Although  such  notes  be  counted 
in,  to  make  the  necessary  amonnt 
of  capital  indispensable  to  the  crea- 
tion or  continuance  of  the  company, 
under  its  extended  charter,  it  teems 
this  will  not  operate  to  the  preju- 
dice of  the  makers.  ib 

19.  Yet  if  such  notes  are  attempted  to 
be  enforced  without  the  occurrence 
of  losses,  or  an  assessment  fur  them ; 
or  if  the  assessment  is  shown  to  be 
for  losses  of  a  character  to  which 
the  notes  are  not  liable  to  contrib- 
ute, such  facta  will  constitute  a  total 
or  a  partial  defense,  it  seems.        ib 

20.  Conceding  that  premium  notes  held 
by  an  Insurance  company  previous 
to  the  act  of  1849,  are  hot  such  cap- 
ital premiums  or  engagements  as 
are  required  by  sections  5  and  11  of 
that  act,  and  therefore  that  a  com- 
pany renewed  or  extended  by  virtue 
of  that  act  has  not  the  proper  or 
necessary  capital  indispensable  to 
its  authority  to  do  business  under 
the  amended  charter,  yet  iti  is  nev- 
ertheless a  corporation  de  facto,  hav- 
ing a  nominal  if  not  a  rightful 
existence,  under  its  old  charter,  and 
in  the  actual  exercise  of  corporate 
powers.  And  one  who  has  contract- 
ed with  and  treated  it  as  a  valid  cor- 
poration, cannot  raise  the  objection 
that  it  has  not  the  necessary  capital. 

ib 

21.  It  is  not  a  valid  objection  to  an  ex- 
tended charter  authorised  by  the 
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act  of  1849,  that  it  makes  a  sub- 
stantial change  in  the  corporate 
powers.^  The  right  to  alter,  amend 
or  repeal  being  reserved  in  the  acts 
of  1886  and  1849,  the  exercise  of 
that  i>ower  by  the  legislature  cannot 
be  objected  to.  It  becomes  a  pro- 
vision of  the  contract,  and  a  condi- 
tion upon  which  the  acceptance  of 
the  benefits  of  the  law  or  the  char- 
ter is  based.  ib 

22.  Notwithstanding  the  termination 
of  the  period  for  which  an  insurance 
is  made,  a  qualified  membership  still 
continues.  The  premium  note  is 
liable  to  assessment  for  losses,  and 
if  the  assessment  is  not  paid,  within 
the  time  prescribed  by  law,  the  ma- 
ker is  liable  for  the  whole  amount 
of  the  premium  note.  ib 

23.  In  an  action  to  recover  an  assess- 
ment on  a  premium  note  given  on 
effecting  an  insurance,  the  plaintiff* 
is  not  entitled  to  interest  on  the 
amount  of  the  note.  Bangs  v. 
Bailey,  630 

24.  A1thou«;h  the  basis  of  all  assess- 
ments, so  long  as  the  right  to  make 
them  remains,  continues  to  be  "  the 
original  amount  of  the  deposit  note," 
yet  the  fund  which  secures  them, 
whether  in  notes  or  money,  is  only 
the  amount  remaining  after  crediting 
assessments  already  paid.  Hence, 
"  the  whole  amount  of  the  deposit 
note"  which  the  directors,  in  case  of 
default,  are  authorized  by  the  stat- 
ute to  sue  for  and  recover,  should 
be  held  to  be  the  actual  amount  for 
which  the  note  continues  to  stand  as 
security.  %b 


INTEREST. 
See  Ijtbubancb,  (Fire.)  9,  28. 

INVENTORY. 

See  EzBCUTOBB  amd  Adminibtratobb, 
6,  7,  8,  9. 


JUDGMENT. 

1.  A  judgment  concludes  the  parties 
thereto  only  as  to  the  grounds  cov- 


ered by  it,  and  the  facts  necessary 
to  uphold  it.  In  order  to  make  a 
record  evidence  to  conclude  any 
matter,  it  should  appear  that  that 
matter  was  in  issue.  People  ex  rd. 
ReiUy  v.  Johnson,  502 

2.  An  action  was  brought  in  the  supe- 
rior court  of  New  York,  by  R., 
against  C,  J.  and  M.,  the  object  of 
which  was  to  have  a  deed,  given  to 
C.  and  J.,  declared  to  be  a  mortgage 
only  to  secure  the  repayment  to 
the'ra  of  the  sum  of  |5600  advanced 
by  them,  with  interest;  and  the 
only  question  in  issue  was  whether 
the  deed  was  held  by  J.  and  C.  as  a 
mortgage.  The  decree  of  the  supe- 
rior court,  dismissing  the  suit,  only 
ac^judged  the  fact  that  they  did  not 
hold  the  deed  as  a  mortgage,  and 
that  R.  was  not  entitled  to  a  decree 
declaring  the  deed  a  mortgage  to 
secure  the  payment  of  |5600.  Held 
that  the  fact  whether  R.  was  or  was 
not  the  tenant  of  J.  and  C.  not  being 
in  issue  in  that  suit,  and  the  fact 
being  wholly  immaterial  to  support 
the  judgment  given,  the  record  was 
not  evidence  to  establish  the  fact, 
in  summary  proceedings  instituted 
in  this  court  by  J.  and  M.  as  land- 
lords, against  R.  as  their  tenant,  to 
remove  him  from  the  possession  of 
certain  premises.  ib 

See  In  JUNCTioji. 

Principal  abd  Aobht,  8,  4. 


JUSTICE  OP  THE  PEACE. 

1.  An  individual,  in  order  to  justify 
his  arrest  and  imprisonment  of  an- 
other, by  virtue  of  his  authority  as 
a  justice  of  the  peace,  must  show 
himself  to  have  been,  at  the  time, 
not  only  de  facto  but  de  jure  a  jus- 
tice.   Kewman  v.  TV^man,         169 

2.  Where  a  defendant,  sued  for  an  ille- 
gal arrest  and  imprisonment,  justi- 
fied on  the  ground  of  his  being  a 
justice  of  the  peace,  in  the  lawful 
discharge  of  his  duties,  and  to  show 
that  he  was,  dejure,  a  justice  of  the 
peace,  gave  evidence  that  he  had 
taken  and  filed  the  oath  of  office, 
and  introduced  the  minutes  of  the 
proceedings  of  a  town  meeting, 
showing  the  number  of  votes  given 
for  each  of  the  several  persons  voted 
for,  at  that  election,  for  the  o£Sce  of 
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Jnatice  of  the  p^ce,  inclading  the 
defeadaDt,  but  not  showing  that  the 
defendant  had  received  the  highest 
number  of  votes,  or  that  more  than 
one  vacancy  in  the  office  existed,  or 
that  more  than  one  person  was  to  be 
chosen  to  flU  the  office;  but  the 
plaintiff  produced  a  certificate  of  the 
inspectors  and  town  clerk,  incorpo- 
rated in  the  minutes,  stating  that  at 
such  election  two  persons,  other 
than  the  defendant,  were  elected  to 
the  office  of  justice,  for  different 
terms ;  it  wu  held  that  there  was 
not  sufficient  evidence  of  the  right 
of  the  defendant  to  the  office  he  as- 
sumed to  ezercise,  to  Justify  the  ar- 
rest, ib 


LANDLORD  AND  TENANT. 

1.  The  statute  of  QAnne^  eh.  8,  as  al- 
tered and  re-enacted  by  14  Oeo,  III., 
which  provides  that  no  action,  suit 
or  process  shall  be  had  against  any 
person  in  whose  house,  chamber, 
stable,  barn  or  other  building,  or  on 
whose  estate  any  fire  shall  accident- 
ally begin,  nor  shall  any  recompense 
be  made  by  such  person  for  any 
damage  done  thereby,  is  a  part  of 
the  common  law  of  New  York,  hav- 
ing been  introduced  into  the  colony 
by  the  colonists,  and  not  having  since 
expired,  or  been  repealed  or  altered. 
Laming  v.  jSfoite,  15 

2.  Where  a  lessor,  having  at  least  an 
implied  license  to  go  into  a  chamber 
of  the  demised  tenement,  with  a 
lighted  candle,  after  property  he  is 
allowed  to  keep  there,  thus  enters, 
and  soon  after,  the  house  takes  fire 
and  is  consumed,  with  its  contents, 
no  action  will  lie  against  the  lessor, 
by  the  tenant,  to  recover  the  value 
of  his  goods  destroyed,  without 
proof  of  negligence  or  carelessness 
on  the  part  of  the  lessor,  causing 
the  fire.  ib 

8.  There  can  be  no  presumption,  in 
such  a  case,  that  the  lessor  did  not 
exercise  ordinary  care.  The  pre- 
sumption, without  proof  to  the  con- 
trary, is  that  he  did  use  ordinary 
care.  ib 


4.  Upon  a  letting  of  realty,  lands  or 
tenements,  there  is  no  implied  war- 
ranty that  they  are  fit  for  the  use 
for  which  the  lessee  requires  them. 
McGlashan  v.  Tallmadge,  818 

5.  The  maxim  of  caveat  emptor  applies 
to  the  contract  of  hiring  of  real  prop- 
erty, as  it  does  to  the  transfer  of  all 
property,  real,  personal  or  mixed, 
with  one  or  two  recognized  excep- 
tions. t& 

6.  In  the  absence  of  any  fraudulent  re- 
presentations or  concealment  by  the 
lessor,  as  to  the  state  and  condition 
of  the  premises  let  and  their  fltnesa 
for  the  purpose  for  which  they  are 
hired,  it  is  no  defense  to  an  action 
for  the  rent,  thai  the  premises  were, 
and  continued  to  be.  unhealthy,  noi- 
some and  offensive,  and  unsuitable 
for  a  dwelling.  Baco2(,  J.  dissent- 
ed, ib 

See  JnooMBNT,  2. 


LEASE. 

1.  A  lease,  granting  the  privilege  of 
turning  a  stream  of  water  from  its 
course,  and  using  the  same,  execu- 
ted long  after  the  lessor  has  convey- 
ed all  his  interest  in  the  land,  by 
warranty  deed  with  full  covenants, 
is  absolutely  void  as  against  the 
grantee  of  tlie  land,  and  those  claim- 
ing under  him  ;  and  will  not  create 
the  relation  of  landlord  and  tenant, 
as  between  a  subsequent  grantee  of 
the  land  and  an  assignee  of  the  lease. 
WUklow  V.  Lane,  244 

2.  Such  a  lease  will  not  constitute  or 
confer  any  title  or  right  of  posses- 
sion ;  otherwise  than  as  the  founda- 
tion of,  or  connected  with,  an  ad- 
verse possession.  ib 

3.  It  is  adverse  to  the  title  of  the  gran- 
tee of  the  land ;  and  by  making  it, 
the  lessor  asserts  a  right  to  the  thing 
granted;  which  assertion  or  claim 
will  pass  from  him  to  the  lessee, 
and  thence  to  an  assignee  of  the 
lease,  and  if  accompanied  by  actual 
eqjoyment,  is  as  effectual,  as  an  ad- 
verse claim  on  the  part  of  the  as- 
signee, as  though  it  embraced  the 
entire  estate  in  the  land.  %b 

4.  And  if  the  grantee  of  the  land,  and 
those  claimmg  under  him,  acquieioe 
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in  inch  ftdTene  claim,  or  in  an  ad- 
▼eree  poesessioD  origioating  prior  to 
the  execQtion  of  the  lease,  for  more 
than  twenty  years,  they  will  be  bar- 
red by  it.  ib 


LEGACY. 

1.  Where  a  testator  gare  the  plain tiflf 
a  legacy  of  $200,  to  be  paid  in  one 
year  after  bis  decease,  upon  the  ex- 
press condition  that  the  plaintiff 
should,  at  the  .time,  be,  in  the  judg- 
ment of  the  testator's  wife,  worthy 
of  that  token  of  his  remembrance ; 
Held  that  the  legacy  was  given  up- 
on a  condition  precedent,  and  that 
the  lescatee  took  no  vested  interest 
therein,  upon  the  will  bocomin<r  op- 
erative.   Bums  v.  Clark,  496 

2.  Ileld,  aisOf  that  the  legacy  not  hav- 
ing been  given  over  to  any  one  else, 
and  a  compliance  with  the  condi- 
tion heino  impossible,  in  consequence 
of  the  insanity  of  the  testator's  wife 
renderinsT  her  incapable  of  acting, 
it  was  sufficient  that  it  was  complied 
with  as  nearly  as  practicable,  or  cy 
pres.  And  that,  upon  showing  that 
she  had,  so  far  as  lay  in  her  power, 
complied  with  the  requirement  of 
the  condition  by  so  conducting  her- 
self as  to  become  entitled  to  be 
adjudged  worthy  of  the  testator's 
bounty,  she  could  take  the  legacy. 

ib 

LEGISLATURE. 

1.  The  legislature  had  the  constitution- 
al power  to  authorize  the  grantees 
mentioned  in  the  act  of  April  17, 
1860,  to  construct  and  operate  the 
rail  road  therein  mentioned,  as  to 
the  public,  and  also  as  to  abutting 
lot  owners,  without  making  any  com- 
pensation to  them  for  consequential 
damages.    People  v,  Kerr,  857 

2.  It  also  had  the  constitutional  power 
to  authorize  the  grantees  to  con- 
struct and  -operate  the  rail  road, 
through  or  upon  the  streets  of  the 
city,  without  the  consent  of  the  city 
corporation.  t6 

8.  The  legislature  has  full  power  over 
*  the  governmental  or  political  fran- 
chises of  the  city  of  New  York. 
Per  SuTHXBLAirD,  J.  tb 


LIEN. 

See  Common  Cabbibbs,  4. 

LIMITATIONS,  STATUTE  OP. 
See  Injun CTiOH,  8. 


M 


MANDAMUS. 

.  As  an  award  of  arbitrators  appoint- 
ed under  the  act  of  April  10,  1860, 
for  the  purpose  of  adjusting  and  de- 
termining the  damages  of  the  con- 
tractors to  whom  certain  gate  booses 
and  aqueducts  were  awarded  by  the 
Croton  aqueduct  board  can  be  en- 
forced by  an  action  thereon,  if  the 
same  is  valid,  the  writ  of  mandam- 
us will  not  be  granted,  against  the 
comptroller  of  the  city  of  New  York, 
to  compel  the  payment  of  such 
award.  People  ex  reL  Baldwin  v. 
Haws,  440 

I.  It  seems  that  a  mandamus  should 
also  be  refused  on  the  grounds  that 
the  moneys  in  the  city  treasury  can 
only  be  used  for  the  specific  pur- 
poses to  which  they  are  appropri- 
ated ;  that  other  oflHcers  besides  the 
comptroller  must  unite  with  him  in 
the  payment  of  moneys  belonging 
to  the  corporation  ;  and  that  the  va- 
lidity of  the  statute  is  at  least  doubt- 
ful, ib 


MONEY  HAD  AND  RECEIVED. 

See  EviDBRCB,  6. 

MORTGAGE. 

.  A  condition,  in  a  mortgage,  that 
upon  default  in  the  payment  of  in- 
terest for  twenty  days  after  the  time 
limited  for  the  payment  thereof,  the 
principal  sum,  together  with  all  ar- 
rears of  interest,  shall,  at  the  option 
of  the  mortgagee,  beNcrome  and  be 
due  and  payable  immediately,  is  not 
in  the  nature  of  a  forfeiture,  to  be 
relieved  against  by  a  court  of  equity, 
or  which  a  court  of  equity  will  not 
enforce.  Vaiejiiine  v.  Van  Wag- 
ner, 60 
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2.  It  is  an  afrreement  which  the  parties 
have  a  right  to  make,  and  the  ex- 
teDsion  of  credit  is  lawfully  made 
dependent  npon  the  panctoal  pay- 
ment of  interest.  ib 

8.  Upon  the  failure  of  the  mortgagor 
to  perform  the  condition,  the  prin- 
cipal'becomes  due  and  payable,  by 
the  terms  of  his  contract  And,  in 
the  absence  of  fraud,  this,  like  any 
other  contract,  will  be  enforced  by 
a  court  of  equity.  A 

4.  Where  a  mortgage  is  made  to  exec- 
utors, as  such,  and  the  money  is  pay- 
able to  them  and  their  survivors  and 
successors,  one  of  such  executors 
may  receive  payment  and  satisfy  the 
mortgage,  on  the  record,  as  well  as 
all ;  and  it  is  the  duty  of  the  regis- 
ter, in  such  a  case,  to  file  and  enter 
the  satisfaction.  And  upon  his  re- 
fusal, a  mandamus  will  lie.  People 
ex  rel  Son  v.  Miner,  466 

6.  In  case  of  a  mortgagee  executed  in 
that  form,  there  can  be  no  pre- 
tense that  the  mortgas^ees  hold  in 
a  personal  capacity.  They  are  es- 
topped from  making  such  a  claim. 

ib 

6.  The  register  has  no  right  to  require 
the  person  producing  the  satisfac- 
tion to  prove  a  negative ;  viz.  that 
the  mortgagees  are  not  trustees  of 
an  express  trust,  by  producing  and 
filing  a  certified  copy  of  the  will 
under  which  the  autliority  is  claim- 
ed for  one  executor  to  acknowledge 
satisfaction  of  such  mortgage.  Per 
Leonard,  J.  ib 

7.  A  mortgage,  and  the  bond  accom- 
panying the  same,  on  their  face, 
purported  to  secure  the  payment  of 
$4000  with  interest.  But  by  an  in- 
strument executed  by  the  mortga- 
gee on  the  delivery  of  the  bond  and 
mortgage,  it  was  recited  that  the 
mortgagors  had  agreed  to  accept 
from  the  mortgagee  only  $2000  at 
that  time,  and  the  balance  of  the 
$4000  on  the  completion  of  a 
bouse,  upon  the  mortgaged  premi- 
ses. The  $2000  advanced  was  to 
bear  interest  from  the  date  of  the 
loan,  and  the  other  |2000  not  until  it 
should  be  advanced.  Beld^  that  as 
between  the  parties  to  the  bond  and 
mortgage  the  mortgagee  could  not 
enforce  the  payment  upon  it  of  any 


greater  som  ihan  the  |2000  loaned, 
at  the  date  thereof,  with  interest, 
until  it  had  advanced  the  remaining 
sum  of  12000.    Freeman  y.  Auld, 

687 

8.  Eddt  also,  that  every  assignee  of 
the  bond  and  mortgage  took  them 
subject  to  the  equities  existing  be- 
tween the  original  parties  \  and  that 
one  taking  an  assignment  of  such 
bond  and  mortgage  with  full  knowl- 
edge that  only  $2000  had  been 
loaned  upon  them,  he  paying  only 
that  sum  to  the  mortgagee,  for  the 
assignment,  had  no  right  to  fore- 
close the  mortgage  for  a  greater 
sum.    Leonard,  J.  dissented.       i& 

See  Debtor  and  Creditor,  2. 


MUNICIPAL  CORPORATIONS. 

1.  Althongh  DO  action  will  lie,  against 
a  municipal  corporation,  for  a  re- 
fusal or  omission  of  the  common 
council  to  construct  a  sewer,  yet,  the 
corporation  having  made  any  of  the 
improvements,  or  undertaken  any 
of  the  public  works,  authoriised  by 
the  charter,  the  duty  is  imperativo 
to  construct  them  in  a  proper  man- 
ner, and  keep  them  in  proper  re- 
pair. Barton  v.  The  City  of  Syra- 
cuse, 292 

2.  The  act  of  construction,  and  the 
duty  of  keeping  in  repair  after  the 
same  are  complete,  are  ministerial 
in  their  nature ;  and  for  any  neglect 
or  omission  of  the  duty  an  action 
lies,  at  the  suit  of  any  party  spe- 
cially iivjured.  ib 

8.  Where  the  charter  of  a  city,  in  the 
section  conferring  authority  to  make 
and  repair  streets,  sewers,  &c.,  in 
terms  declares  it  to  be  the  "duty 
of  the  mayor  and  common  council " 
to  do  the  acts  mentioned,  when  they 
shall  deem  them  proper,  and  they 
have  a(\judged  a  sewer  to  be  proper 
and  necessary^  and  have  at  the  ex- 
pense of  the  property  benefited, 
caused  it  to  be  built  as  a  "  local  im- 
provement," and  paid  for  by  a  "  local 
assessment,"  in  pursuance  of  their 
charter,  the  duty  of  keeping  it  in 
repair  is  one  of  public  concern,  re- 
lating to  the  public  welfare,  and  is 
to  be  regarded  as  imperative  and 
peremptory.  The  corporation  can- 
not negligently  omit,  or  arbitrarily 


INDEX. 


699 


refhse,  to  exercise  the  power  vested 
in  it,  to  keep  the  sewer  in  repair,  tfr 

4.  Sewers  are  not  .the  esclasive  prop- 
erty of  the  city,  nor  to  be  used  only 
for  the  carrying  off  the  water  from 
the  street.  They  are  constructed 
not  necessarily  as  a  part  of  or  inci- 
dental to  a  street,  or  under  the 
streetrmaking  power.  ib 

6.  Sewers  are  constructed  mainly  in 
reference  to  a  more  thorough  drain- 
age than  can  be  chained  in  any 
other  way,  not  only  of  the  streets, 
but  of  the  adjoining  lots,  and  with 
a  view  to  health,  as  well  as  the  more 
convenient  enjoyment  of  the  prem- 
ises drained.  And  if  the  public  can- 
not use  them  for  the  purpose  of 
drainage,  they  will  not  accomplish 
the  end  for  which  they  were  de- 
signed, ib 

6.  There  is  something  very  like  a  con- 
tract to  be  implied  from  the  con- 
struction of  a  sewer  at  the  expense 
of  the  adjacent  property,  that  it  may 
be  used  to  drain  the  property  thas 
charged  with  its  construction.       ib 

7.  A  city  ordinance,  providing  that 
each  and  every  person  who  shall  dig 
in  any  street,  for  any  purpose,  either 
to  connect  with  a  sewer,  or  water 
or  gas  pipes,  shall  first  serve  a  no- 
tice in  writing  on  the  clerk  of  the 
city,  that  the  clerk  may  keep  a  reg- 
ister of  the  same,  implies  the  right 
of  property  holders  to  connect  their 
drains  with  the  common  sewers,    ib 

8.  The  act  of  connection  is  not  prohib- 
ited, and  fs  not  therefore  classed 
among  the  acts  which,  bein^  pro- 
hibited and  therefore  unlawful,  can- 
not give  or  lay  the  foundation  of  an 
action  in  behalf  of  the  wrongdoer,  ib 

9.  A  property  owner,  in  connecting 
his  drain  with  a  public  sewer,  is  not 
bound  to  guard  against  the  negli- 
gence of  the  city  corporation,  and 
its  want  of  care  in  preserving  the 
sewer  in  repair.  As  he  cannot  fore- 
see the  negligence  of  the  corpora- 
tion, he  is  not  called  apon  to  guard 
against  it.  He  is  at  liberty  to  as- 
sume that  the  sewer  will  be  kept  in 
repair  t6 

10.  The  negligence  of  the  city  corpo- 
ration, in  such  a  case,  does  not  de- 


pend upon  notice  to  them  that  the 
sewer  is  out  of  repair.  tb 

11.  If  an  obstruction  in  a  sewer  is  the 
necessary  and  ordinary  result  of  the 
flow  of  water  and  filth  into  the  sew- 
er and  an  omission  to  guard  against 
or  remove  it,  this  is  in  itself  negli- 
gent. It  is  a  neglect  of  duty  not  to 
ascertain  that  the  sewer  has  become 
obstructed;  and  if,  in  consequence 
of  such  obstruction,  water  is  set 
back,  through  the  underdrain  of  an 
individual,  into  his  cellar,  the  city 
is  liable  to  him  for  the  damages. 
MoBOAir,  J.  dissented.  tb 


N 


NEGLIGENCE. 

See  Landlord  and  Tenant. 

Municipal  Cobpobatiohs,  2,  8,9, 
10,  11 


NEW  YORK  (CITT  OP.) 
See  Rail  Roads. 

NUISANCE. 

1.  A  building  below  low  water  mark 
is  not  in  itself  a  nuisance.  Whether 
it  be  so  or  not  depends  upon  its 
effect  upon  the  channel  or  the  navi- 
gation of  the  stream,  and  is  always 
a  question  of  fact.  Wetmore  v.  The 
AUantic  White  Lead  Company^    70 

2.  One  aggrieved  by  a  private  nui- 
sance may  have  his  action,  or  he 
may  abate  the  nuisance.  A  party 
sustaining  a  special  injury  from  a 
public  or  common  nuisance  may  also 
have  his  action,  and  in  the  like  case 
he  may  abate  the  nuisance.  liar- 
rower  v.  Riieon^  801 

8.  If  there  be  a  nuisance  in  a  public 
highway,  a  private  individual  can- 
not of  his  own  authority  abate  it, 
unless  it  does  him  a  special  ii\)nry ; 
and  he  can  only  interfere  with  it  so 
far  as  is  necessary  to  exercise  his 
right  of  passing  along  the  highway, 
doing  no  unnecessary  damage.      ib 

4.  If  one  can,  with  reasonable  care, 
notwithstanding  the  act  complained 
of,  ei^oy  the  right  or  franchise  be- 
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longing  to  him,  he  is  not  at  liberty 
to  destroy  or  interfere  with  the 
property  of  the  wrongdoer.  ib 

See  Bbookltv,  (City  of,)  6. 

HlGBWATS,  6,  7. 


OPINIONS  OF  WITNESSES. 

1.  The  opinions  of  witnesses,  properly 
qualified  to  speak  upon  the  subject, 
are  competent  evidence  to  aid  in 
establishing  how  much  or  what  pro- 
portion of  the  grain  was  left  upon 
the  straw,  by  a  tenant,  after  thresh- 
ine:  buckwheat  Harpending  v. 
Shoemaker,  270 

2.  Thus  where,  in  an  action  by  a  land- 
lord, against  his  tenant,  to  whom  he 
had  leased  a  farm  on  shares,  to  re- 
cover damages  for  a  waste  of  crops, 
dtc.,  the  issue  was  whether  the  de- 
fendant, in  securing  and  threshing 
the  crops,  had  performed  the  labor 
in  such  a  negligent,  unskillful  and 
unworkmanlike  manner  that  such 
crops,  or  a  portion  thereof,  had  been 
lost,  a  witness,  after  having  stated 
that  he  had  owned  a  farm,  and  had 
been  a  farmer;  that  there  were  126 
bushels  of  buckwheat  after  it  was 
threshed  ;  that  he  had  examined 
the  straw,  and  that  he  thought 
it  was  not  threshed  clean,  &c.,  was 
asked,  "  How  much  less  buckwheat 
was  there,  than  there  would  have 
been  if  the  same  had  been  properly 
threshed  1"  H  was  held  that  the 
question  was  proper,  and  that  the 
answer  to  it  was  impro})erly  ex- 
cluded. i5 

8.  Mere  speculative  opinions  are  not 
competent  evidence,  unless  in  the 
case  of  experts.  ib 

4.  In  respect  to  unprofessional  persons, 
opinions,  to  be  competent  evidence, 
must  be  such  as  to  constitute,  in 
some  degree,  knowledge  of  existing 
facts.  ib 


P 

PARTITION. 

1.  Whether  a  partition  of  real  proper- 
ty can  now  be  effected  in  proceed- 


ings instituted  by  petiUon  f  Quart. 
Maiter  of  Cacanagh,  22 

2.  There  seems  so  much  doubt  wheth- 
er that  form  of  remedy  is  not  abol- 
ished by  the  code,  that  the  court 
will  not  compel  a  purchaser  at  a  sale 
in  proceedings  for  parUtion  thus 
commenced,  to  complete  his  pur- 
chase, ib 

8.  On  proceedings  under  the  "  Act  for 
the  partition  of  lands,"  passed 
March  16,  1786,  all  three  of  the 
commissioners  named  in  the  act 
must  attend  upon  and  superintend 
the  balloting  for  the  lots.  If  only 
two  are  present,  the  proceedings 
will  be  irregular  and  void.  Schuy- 
ler V.  Marsh,  850 


PILOTS. 
See  CsaxioaABi. 

PLEADING. 

1.  Complaint, 

1.  Where,  in  an  action  against  the  in- 
dorser  of  two  promissory  notes  pay- 
able at  a  particular  place,  the  com- 
plaint avened  that  at  maturity  the 
notes  were  duly  presented  for  pay- 
ment, to  the  makers,  it  was  held,  on 
demurrer,  that  this  was  a  suiScient 
averment  of  a  presentment  at  the 
place  specified  in  the  notes.  Iv- 
ORAHAM,  J.  dissented.  FenMer  t. 
WiUiafM,  9 

2.  The  provision  to  pay  at  a  particular 
place  relates  only  to  the  mode  in 
which  the  contract  shall  be  exe- 
cuted, as  far  as  the  maker  is  con- 
cerned ;  but  with  regard  to  the  in- 
dorser,  it  constitutes  a  condiiion 
precedent,  on  which  his  liability  de- 
pends, ib 

3.  But  under  the  162d  section  of  the 
code,  an  averment  of  the  facts  which 
constitute  a  performance  of  .such  a 
condition  precedent,  is  unnecessary. 

ib 

4.  The  language  of  that  section,  pro- 
viding that  the  performance  of  a 
condition  precedent  may  be  stated 
generally — ^that  the  party  didy  per- 
formed the  conditioD,  dtc. — ^may  be 


fairly  applied  to  all  conditions  pre- 
'    cedent ;  none  being  excepted.        ib 

6.  A  complaint  alleged  that  the  plain- 
tifft  liaving  executed  a  raortsfage 
upon  lands,  and  the  morto^age  hav- 
ing been  foreclosed,  a  jndgment  of 
sale  obtained,  and  the  property  sold 
to  D.,  and  the  plaintiffs  being  about 
to  make  application  to  set  aside  tlie 
sale,  on  the  ground  of  irregularity, 
the  defendant  proposed  to  purchase 
the  property  of  D.  and  to  pay  to  the 
plaintiffs  |oOO  if  they  would  refrain 
from  making  the  application  to  set 
aside  the  sale.  That  this  proposi- 
tion was  accepted  by  the  plaintiffs, 
and  the  defendant  purchased  the 
premises  of  D.  and  paid  tlie  plain- 
tiffs a  part  of  the  $500  ntipulated ; 
leaving  a  balance  unpaid,  for  which 
the  action  was  brought.  Heldj  on 
demurrer,  that  the  complaint  was 
defective,  in  not  alleging  that  there 
was  some  doubt  or  dispute  as  to  the 
regularity  or  validity  of  the  judg- 
ment in  the  foreclosure  suit,  upon 
which  the  defendants  therein  might 
have  founded  a  proceeding  to  va- 
cate it.    Dolcher  v.  Fry,  152 

2.  Answer f  and  demurrer. 

6.  The  code  permits  a  demurrer  to  an 
answer  only  where  it  contains  new 
matter.  A  simple  denial  of  the  al- 
legations of  the  complaint  is  not 
within  the  provision.  Lund  ▼.  The 
Seamen^ s  Bank  for  Savings ^      129 

7.  A  denial  may  be  sham,  frivolous  or 
immaterial.  In  such  a  case  the 
plaintiff  may  bring  the  question  be- 
fore the  court  summarily  by  motion, 
but  it  is  not  a  ground  of  demurrer. 

ib 
See  Ratl  Road  Companies,  5,  6. 


PRACTICE. 

1.  Where  a  party  seeks,  not  to  review 
a  decision  made  at  a  special  term,  on 
the  merits,  but  to  have  it  set  aside 
or  revoked,  on  the  ground  of  irregu- 
larity, his  remedy  is  not  by  appeal 
to  reverse  the  order,  but  by  moiion 
to  set  it  aside  for  irregularity,  or  to 
declare  it  void  as  a  nullity.  Bar- 
nard, J.  dissented.  Pitt  v.  Davi- 
son, 97 

2.  In  the  absence  of  any  request  to  the 
judge  to  submit  any  question  to  the 
Jury,  he  has  the  right  to  substitute 
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himself  for  the  Jar}%  and  decide  the 
case  upon  the  evidence.  WxUdoio  v. 
Lane,  244 

See  Contempt. 
Repbrbb. 

Specific  Pirfobmarcb. 
Verdict. 

PREMIUM  NOTE. 

See  Ihbitrancb,  (Fire,)  6,  6,  7,  9, 10,. 
12  to  20,  23,  24. 

PRINCIPAL  AND  AGENT. 

1.  Where  an  agent,  without  authority 
from  his  principal,  submits  to  arbi- 
tration, in  his  own  name,  controver- 
sies existing  between  the  principal 
and  another,  and  after  an  award  is 
made  in  favor  of  the  agent,  the  prin- 
cipal takes  an  assignment  of  it,  and 
then  assigns  it  to  a  stranger,  this  is 
an  adoption  and  ratification  by  the 
principal  of  the  unauthorized  act  of 
the  agent  in  making  the  submission. 
Lowenstein  v.  Mcintosh^  251 

2.  The  accepting  an  assignment  of 
the  award,  and  then  assigning  it  to 
another,  are  emphatic  acts  of  adop- 
tion and  Vatification ;  and  are  as 
conclusive  upon  the  principal  as  if 
he  had  himself  been  personally  a 
party  to  the  submission  and  had 
subscribed  the  same.  ih 

8.  An  action  brought  upon  such  award, 
by  the  assignee,  and  a  recovery  and 
judgment  thereon  by  the  plaintiff, 
will  establish  the  validity  of  the 
award,  as  effectually  as  if  the  action 
had  been  brought  by  the  principaf, 
before  assigning  it.  ih 

4.  Until  such  judgment  is  reversed,  it 
binds  all  the  parties  and  privies,  as 
to  every  thing  necessarily  adjudica- 
ted thereby,  and  bars  an  action  by 
the^rincipal  for  any  of  the  matters 
embraced  in  the  submission  ;  he  be- 
ing in  privity  with  the  plaintiff  in 
such  judgment,  in  respect  thereto, 
and  every  thing  which  it  necessarily 
adjudicates.  %b 

PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION. 

1.  The  proper  construction  of  section 
292  of  the  code,  authorizing  an  ex- 
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ftmination  of  a  Jadfi^ment  debtor 
wbcti  an  execation  issued  to  the 
sheriff  of  the  coaoty  "where  he  re- 
sides" is  retoroed  nosatisfled,  is  to 
apply  the  residence  to  the  time  of 
issoins^  the  ezecction.  The  debtor 
cannot,  by  his  act  of  chanizing  bis 
place  of  residence,  afterwards,  de- 
prive the  creditor  of  the  right  to  an 
order  for  his  examination.  Bing- 
ham y.  Diibrow,  24 

2.  The  order  most  require  the  debtor*s 
appearance  in  the  county  *'  to  which 
the  execution  bad  lieen  issued  ;*'  but 
so  far  as  the  jurisdiction  of  a  jadc^e 
of  the  supreme  court  to  make  the  I 
order  is  involved,  the  residence  of  j 
the  debtor,  at  the  time  of  issuing  the  I 
order,  is  immaterial.    The  |»oweni| 
of  the  judt^e  being  coextensive  with  ' 
the  state,  bis  authority  to  make  the  , 
order  extends  throughout  the  state, 
irrespective  of    the    debtor's  resi- 
dence, ib 

8.  He  has  power  to  direct  the  examin- 
ation to  be  before  a  referee,  under 
section  300  of  the  code.  ib 

4.  Where  a  Judgment  debtor  appears 
before  a  referee,  and  submits  to  an 
examination  without  oiyection,  this 
will  amount  to  a  waiver  of  any  ir- 
regulariiy ;  and  an  order  for  the 
appointment  of  a  receiver  founded 
on  such  voluntary  appearance  and 
waiver  will  be  valid,  and  cannot  be 
affected  by  an  objection  to  the  ju- 
risdiction, in  an  action  brought  by 
the  receiver.  ib 

See  CoiTTBHPT,  10,  11,  12. 


PROMISSORY  NOTES. 

1.  If  the  holder  of  a  note,  or  his  agent, 
on  the  occasion  of  the  sale  and  trans- 
fer thereof,  and  before  it  is  consum- 
mated, represents  to  the  purchaser 
that  it  was  given  for  a  valuably  con- 
sideration, or,  in  other  words,  that 
it  is  a  valid  business  note,  and  the 
purchaser  takes  it,  upon  the  faith  of 
such  representation,  and  in  igno- 
rance of  the  fact  that  it  has  never 
had  a  legal  existence  as  a  note,  both 
the  holder  and  his  agent  will  be  es- 
topped from  alleging  the  contrary 
of  such  representations,  or  from 
availing  themselves  of  the  defense 
of  usury.    ParshdU  v.  Lamoreattx, 

189 


2.  But  a  mere  accommodation  goaraiK 
tor  of  a  note,  making  no  representa* 
tions  in  regard  to  the  chuacter  of 
the  paper,  or  the  circumstanoes  un- 
der which  it  was  given,  may  set  up 
the  defense  of  usury,  equally  as  if 
he  were  a  simple  indorser  of  the 
note.  it 

3.  A  holder  can  claim  protection  from 
the  defense  of  a  party  whose  note 
or  other  negotiable  mercanUle  obli- 
gation has  been  obtained  by  fraud, 
only  in  case  he  has  {>arted  with  some 
value,  or  suffered  some  injury,  upon 
the  faith  of  it.     CardwtH  v.  Hiekt, 

458 

4.  Where  the  holder  will  lose  no  right 
of  which  he  was  possessed  when 
he  obtained  the  note,  and  will  be 
fully  reinstated  if  he  fails  to  recov- 
er, he  is  not  a  holder  for  value,  and 
the  equities  of  the  party  whose  note 
has  been  obtained  by  fraud  will  be 
preferred.  ib 

6.  One  who  purchases  a  promissory 
note,  made  by  another,  and  pays 
for  it  partly  in  cash  and  partly  bj 
discharging  a  precedent  debt  due  to 
him  from  the  person  of  whom  he 
buys  it,  is  a  bona  fide  holder,  to  the 
extent  of  the  money  paid  by  him ; 
and  may  recover  that  sum  of  the 
maker.  But  if  the  jury  finds  that 
the  note  was  fraudulently  obtain- 
ed, this  will  constitute  a  valid  de-. 
fense  to  the  action,  to  the  amount 
of  the  debt  discharged.  iNoaARax, 
P.  J.  dissented,  on  the  gi-ound  that 
a  precedent  debt,  canceled  by  the 
party  receiving  the  note,  was  a  good 
consideration.  ib 

6.  The  intermarriage  of  the  maker 
with  the  payee  and  holder  of  a  note 
operates  to  discharge  the  note,  and 
all  liability  thereon  on  the  part  of 
the  maker.     Curtis  v.  BrookSf    476 

7.  Where  the  plaintiff  purchased  of 
the  defendant  a  note  made  by  the 
defendant's  wife,  with  knowledge 
that  it  was  made  by  her  while  she 
was  sole,  and  that  she  had  intermar- 
ried with  the  defendant  while  he 
was  the  owner  and  holder  thereof, 
t^  was  held  that  there  was  no  im- 
plied warranty  in  respect  to  the  va- 
lidity of  the  note.  ib 

8.  Held,  also,  that  there  was  no  im- 
plied warranty  that  the  law,  upon 


the  facts  disclosed,  did  not  declare 
the  note  discharged,  by  the  ioter- 
marrlage  of  the  maker  and  the 
payee.  ib 

Premium  Notes — See  Insusamce, 
(Fire.) 

See  Debtor  and  Cbbditor,  8,  4, 5,  6. 
eviobrcb,  12. 
Injunction,  2,  8. 
Plbadino,  1,  2. 


R 


RAIL  ROADS. 

1.  The  act  of  the  legislature,  passed 
April  17,  1860,  to  authorize  the  con- 
struction of  a  rail  road  in  the  sev- 
enth avenue,  and  in  certain  other 
streets  and  avenues  in  the  city  of 
New  York,  is  not  to  bo  construed  as 
granting  the  use  of  the  streets,  &^. 
only  after  compensation  made  to,  or 
ai^reed  upon  with,  all  owners  of  any 
interest  in  the  lands  forming  the 
streets,  and  as  not  establish! ncr  such 
right  absolutely  and  unconditional- 
ly.   People  V.  Kerr,  357 

2.  It  is  apparent  from  the  whole  scope 
and  tenor  of  the  act  that  the  legis- 
lature, in  passing  it,  assumed  the 

*  right  to  grant  the  franchise  abso- 
lutely and  unconditionally,  so  far  as 
the  occupation  of  the  streets  and  av- 
enues mentioned,  for  the  purposes 
of  the  rail  road,  was  involved.        ib 

8.  The  act  is  not  void  as  being  repug- 
nant to  the  constitutional  prohibition 
against  the  taking  of  private  proper- 
ty for  public  use,  without  compensa- 
tion, for  the  reason  that  it  omits 
making  any  provision  for  compensa- 
tion to  the  corporation  of  the  city 
of  New  York,  or  to  property  owners, 
for  the  franchise  granted.  ib 

4.  The  fee.  of  the  streets  and  avenues 
resides  in  the  corporation  of  the 
city  of  New  York,  in  trust,  to  keep 
them  open  forever  as  streets  for  the 
use  of  the  public.  Leonard,  J.  dis- 
sented, ib 

6.  The  tnist  vested  in  the  corporation 
proceeded  from  the  sovereign  power, 
either  of  the  crown  of  Qreat  Britain, 
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or  of  the  state  of  New  York,  or  flrom 
both;  and  exists  for  the  use  and 
benefit  of  all  the  people  of  the  state, 
who  are  the  beneficiaries  or  eeeiuis 
que  trust  for  whom  the  trust  was 
created,  and  by  whom,  through 
their  legislature,  it  is  sustained  and 
continued.  ib 

6.  The  power  to  exempt  the  grantees 
from  the  payment  of  any  damages 
or  compensation  for  the  franchise 
granted  by  the  act  of  April  17, 1860, 
was  clearly  within  the  scope  of  legis- 
lative authority.  ib 


7.  The  occupation  of  the  streets  for  the 
purpose  of  constructing  and  operat- 
ing the  rail  road  authorized  by  that 
act,  does  not  involve  the  taking  of 
property,  in  such  a  sense  as  to  come 
within  the  prohibition  of  the  consti- 
tution ;  which  implies  first,  a  private 
owner ;  second,  a  taking  from  him  ; 
and  third,  the  property  or  thing  U- 
ken  having  the  legal  qualities  of 
property,  and  the  owner's  interest  in 
which  is  capable  of  legal  estimate. 

ib 

8.  The  streets  are  not  in  the  hands  of 
private  owners,  and  whatever  is  au- 
thorized ty  the  act  to  be  taken  is 
not  private  property.  The  grant  in 
the  statute  is  of  a  franchise.  And 
the  act  authorizing  the  grantees  to 
construct  and  operate  the  rail  road, 
with  its  turnouts  and  switches,  is 
a  mere  legislative  license  to  do  so. 

ib 

9.  The  act  of  April  17,  1860,  does  not 
transfer  any  property  to  the  gran- 
tees of  the  franchise.  It  only  grants 
to  tliem  the  liberty  to  use — not  to 
take — public  property  for  public 
use,  without  excluding  other  persons 
from  the  use  thereof.  ib 

10.  That  act  does  not  contravene  sec- 
tion 9  of  article  1  of  the  constitu- 
tion, by  appropriating  the  public 
property  for  a  private  purpose,  in 
surrendering  to  the  grantees  a  por- 
tion of  the  public  easement  in  the 
streets,  without  having  been  passed 
by  a  two-thirds  vote.  ib 

11.  If  the  legislature  had  the  power  to 
authorize  the  grantees  to  construct 
and  operate  the  rail  road  mentioned 
in  the  act,  without  the  consent  of 
the  owner  or  owners  of  the  fee  of 
the  streets  and   avenues  upon  or 
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through  which  it  was  to  he  con- 
structed, whether  such  fee  he  in  the 
city  corporation  or  the  abutting  lot 
owners,  and  without  making  any 
compensation  to  such  owner  or  own- 
ers, the  act  ^ves  them,  and  was  in- 
tended to  give  them,  such  authority. 
Ptr  SCthbrland,  J.  i6 

12.  Whether  the  streets  of  the  city  of 
New  York  have  been  opened  and 
deroted  to  public  use  under  the 
street  acts,  or  hare  come  by  grant, 
dedication  or  usage,  they  are  public 
highways.  tb 

18.  And  if  the  privilege  conferred  on 
the  grantees,  of  using  the  streets  for 
the  construction  and  operating  of 
their  rail  road  is  consistent  with  the 
public  use  as  highways  for  which 
the  streets  were  so  opened,  dedi- 
cated or  appropriated,  it  is  imma- 
terial where  the  fee  of  the  streets 
is ;  for  then  such  use  of  the  streets, 
though  it  may  be  a  new  mode  of 
using  them  for  public  travel,  is 
within  the  purpose  for  which  they 
were  devoted  to  public  use;  and 
such  new  mode  of  using  them  can- 
not be  said  to  deprive  the  owner  or 
owners  of  the  fee,  of  any  private 
pi*operty,  or  private  possessory  right, 
in,  or  to  the  streets.  Per  Suthbb- 
LA2ID,  J.  ib 

14.  Neither  the  people  of  the  state,  nor 
individuals  owning  property  abut- 
ting upon  the  streets,  can  maintain 
an  action  against  the  grantees  men- 
tioned in  the  act  of  April  17,  1860, 
and  the  corporation  of  New  York, 
to  restrain  such  grantees  from  con- 
structing the  rail  road  authorized 
by  that  act,  and  the  corporation 
from  giving  its  assent  to  the  con- 
struction of  such  rail  road;  none 
of  the  plaintiffs  having  any  legal 
ground  of  complaint,  or  any  legal 
standing  in  court.  ib 


RAIL  ROAD  COMPANIES. 

1.  Liability  for  damages  done  to  cat- 
tle, ic 

1.  Rail  road  corporations,  in  order  to 
secure  the  protection  afforded  by  the 
44th  section  of  the  general  rail  road 
act,  from  liability  for  damages  done 
to  cattle,  horses  or  other  animals, 
on  the  track,  where  they  shall  erect 
and   maintain    fences   and   cattle- 


guards  of  the  description  therein 
mentioned,  must  keep  their  fences 
and  cattle-guards  up  and  in  good 
repair,  so  that  at  all  times  and  in  all 
places  they  shall  be  of  the  descrip- 
tion and  in  the  condition  required, 
and  sufficient  to  answer  the  purpose 
intended.  McDowell  v.  N.  Y.  Cenr 
tral  Rail  Road  Company,  195 

2.  They  must  not  only  erect,  but  nam- 
tain  the  proper  fences  and  cattle- 
guards.  If  these  are  suffered  to  go 
to  decay,  or  by  accident  are  broken 
down  so  as  to  allow  the  passage  of 
cattle  &c.  through  or  over  them, 
and  are  not  repaired  within  a  rea- 
sonable time ;  or  if  they  are  opened, 
and  are  allowed  to  remain  open  un- 
necessarily, the  corporation  is  liable 
in  damages  to  the  owner  of  cattio 
straying  upon  this  track  through  the 
opening  and  there  killed.  «fr 

3.  The  statute  protects  corporations 
from  liability  for  damages  after  the 
fences  and  cattle-guards  are  duly 
made  and  maintained,  only  where 
the  damages  are  not  done  negli- 
gently or  willfully.  If  damages  are 
caufteid  either  by  the  negligence  or 
willfulness  of  a  rail  road  company, 
or  its  agents,  the  liability  is  the 
same  as  if  there  bad  been  an  entire 
omission  to  make  fences  and  cattle- 
guards.  t& 

4.  One  who  voluntarily  suffers  his  cow 
to  go  at  large  in  the  public  street  of 
a  city,  with  no  one  to  take  charge 
of  her,  and  to  stray  upon  a  rail  rocui 
track  therein,  at  a  time  when  cars 
are  passing,  is  guilty  of  carelessness, 
and  hence  cannot  recover  for  inju- 
ries to  the  cow,  happening  through 
the  negligence  of  the  rail  road  com- 
pany, not  amounting  to  gross  neg- 
ligence. JSoufman  v.  7h-oy  and  Bos- 
ton Rail  Road  Company,  516 

2.  Actions  against  stockholders. 

5.  In  an  action  brought  under  the  10th 
section  of  the  general  rail  road  act 
of  1850,  against  a  stockholder  in  a 
rail  road  company,  to  recover  for 
services  performed  for  the  corpora- 
tion, it  is  essential  that  the  com- 
plaint should  expressly  show  that 
the  cause  of  action  prosecuted  is 
due  to  or  owing  to  a  laborer  or 
sertani  of  the  corporation,  for  serv- 
ices performed  for  the  corporation. 
BoutweU  y.  Towjisend,  206 


6.  Where  tne  allegation  was,  that  the 
corporation  was  indebted  to  S.  &  S. 
(under  whom  the  plaintiff  claimed) 
i6r  work,  labor  and  services  per- 
formed by  them,  who  were  copart- 
ners, "  doing  the  business  of  con- 
treutors"  with  the  corporation,  for 
the  construction  of  some  part  of  its 
rail  road  track ;  Bdd,  on  demurrer, 
that  the  complaint  was  defective  in 
falling  to  show  that  8.  &  S.  belonged 
to  the  class  of  "  laborers  and  serv- 
ants" who  are  authorized  by  the 
statute  to  sue  the  stockholders,  for 
services  performed  for  the  corpora- 
tion, ib 

8.  MigcUion  to  h%iM  or  compUte  road. 


7.  It  seems  that  no  positive  obligation 
to  build  a  rail  road,  either  in  whole 
or  in  part,  rests  upon  the  company 
fh>m  its  having  obtained  a  charter 
for  that  purpose.  Nor  can  any  clear 
and  imperative  obligation  to  com- 
plete the  entire  route  of  a  road  be 
deduced  from  the  fact  that  the  com- 
pany has  completed  a  portion  of  it 
People  v.  Albany  and  Vermoni  Bail 
Road  Company^  216 

4.  Right  to  abandon  road. 

8.  The  question  of  abandonment  is 
somewhat  different  firom  that  of 
construction.  The  right  to  abandon 
does  not  inevitably  result  ftDm  the 
right  not  to  build.  People  v.  Albc^- 
ny  and  Vermont  RaU  Road  Com- 
pany,  216 

9.  It  may  be  that  a  rail  road  company, 
having  accepted  a  charter,  obtained 
subscriptions  to  the  stock,  acquired 
the  right  of  eminent  domain,  pro- 
cured an  assessment  of  damages  on 
the  fkith  of  completing  the  road, 
finished  the  road,  put  it  in  opersp 
tion,  exacted  tolls  and  fares,  divert- 
ed travel,  and  assumed  to  bec<yne 
common  carriers  of  passengers  and 
merchandise,  has  also  incurred  some 
obligations  to  the  public  which  it  is 
bound  to  fblflll.  The  public  must 
have  some  rights.  PstHogbboom,!. 

ib 
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tion  of  an  unbroken  line  of  rail 
road  communication,  if  it  exists,  is 
not  absolute  and  unrestricted,  but 
may,  in  a  proper  case,  be  interfered 
with  or  controlled.  «6 

5.  Remedies  against. 

12.  Although,  in  ordinary  cases,  an 
appeal  to  the  legislature,  to  take 
away  the  charter,  or  to  the  courts  to 
forfeit  it  for  nonuser.may  be  the  more 
pertinent  and  available  remedy,  yet 
in  extreme  and  urgent  circumstances 
where  sudden  and  serious  injurious 
consequences  are  likely  to  ensue, 
the  remedy  by  injunction,  to  pre- 
vent the  taJcing  up  of  the  track,  or 
other  dismantlmg  of  the  road,  or  by 
mandamus,  to  compel  its  restora- 
tion, may  be  had.  PeopHe  v.  Albcm/y 
and  Vermont  RaU  Road  Company , 

BECSIVEB. 

1.  A  receiver  being  an  officer  of  the 
court,  and  subject  to  its  direction, 
and  being  charged  with  responsible 
and  often  embarrassing  duties,  it  is 
proper  that  he  should,  on  suitable 
occasions,  apply  to  the  court  for  in- 
structions.   Matter  of  Van  AUen, 

2.  The  receiver  of  an  insolvent  money- 
ed corporation  has  all  the  powers 
and  authority  conferred  by  law  upon 
the  trustees  of  insolvent  debtors, 
and  is  subject  to  all  the  duties  and 
obligations  imposed  upon  them,    ib 


10.  Tet  it  is  not  by  any  means  clear 
that  a  rail  road  company  has  not  the 
right  to  abandon  its  whole  road,  if  it 
elects  to  do  so.    Per  Hogbboom ,  J. 

ib 

11.  But  the  right  to  abandon  a  part 
of  a  road  necessary  to  the  pieserva- 

VoL.  XXXVII.  45 


8.  Bights  and  duties  of  the  receiver  of 
an  insolvent  bank,  in  cases  of  mu- 
tual claims  between  the  bank  and 
parties  dealing  with  it;  l.Where,at 
the  time  of  the  appointment  of  the 
receiver,  debts  exist  owing  to,  and 
owing  by  the  bank,  and  both  due ; 
2.  Where  such  debts  exist,  but  on 
the  one  side  or  the  other  the  debt 
has  not  become  due,  and  particu- 
larly where  the  debt  IWnn  the  dealer 
or  customer,  to  the  bank,  has  not 
matured ;  8.  Where  the  demand  is 
unliquidated;  4.  Where  the  debt 
due  to  the  Iwnk  is  firom  a  firm,  or 
fh>m  several  persons  Jointly,  and  the 
debt  due  from  the  bank  is  owing  to 
only  one  or  more  of  such  persons, 
and  not  to  all.  Herein  of  the  right 
ofset-oC  t6 
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RBFEBBE. 


1.  B  seemt  there  are  only  two  ways  in 
which  the  report  of  a  referee  can 
be  reviewed,  upon  a  reference  to 
settle  claims  made  against  execu- 
tors and  administrators.  One  is  by 
an  appeal  to  the  general  term  di- 
rectly from  theja<^[ment  on  the  re- 
port of  the  referee,  and  upon  a  case, 
or  case  and  exceptions  making  a 
part  of  the  record.  The  other  is  by 
a  motion  for  a  new  trial,  at  the  spe- 
cial term,  by  way  of  opposing  the 
motion  made  to  confirm  the  report 
Coe  v.  Ooe,  282 

2.  A  Judgment  given  at  a  special  term, 
upon  a  motion  made  to  confirm  the 
report  of  a  referee,  in  snch  a  case, 
setting  the  report  aside  -and  direct- 
ing the  payment  of  costs  by  the 
claimant,  is  erroneous  and  unauthor- 
ized by  Ut.  •& 

8.  A  judgment,  under  the  statute, 
.  when  given,  must  be  upon  the 
report  of  the  referee  confirmed  by 
the  court.  The  court  cannot,  upon 
Betting  aside  the  report,  entirely 
displace  the  referee  by  itself  pro- 
nouncing the  Judgment  which  the 
refbree  should  have  given.  ib 


BEFEBENCB. 
See  BmBXB. 

SPBCinO  PlBFOBXAirOB. 


BIVEBS. 
Bee  Bbooelth  (Oitt  ov.) 


S 

8AVm08  BANKS. 

[.  In  an  action  against  a  savings  bank, 
by  the  assignee  of  a  depositor  to  re- 
cover the  sum  deposited,  the  defend- 
ant cannot  set  up,  as  a  defense,  that 
the  deposit  is  the  proceeds  of  secu- 
rities belonging  to  third  parties, 
which  the  depositor  obtained  and 
fraudulently  converted,  and  that 
such  third  parties  have  notified  the 
defendant  of  those  facts,  and  that 
they  claim  the  deposit  as  their  prop- 
erty. Lund  ▼•  2%«  Seamm'e  Sank 
for  Samnge,  129 


2.  A  debtor  cannot  be  permitted,  by 
plea  or  answer,  to  volunteer  the  pro- 
tection of  the  daims  of  those  with 
whom  he  has  had  no  dealings,  to 
defeat  his  liability  for  the  perform- 
ance of  his  contract.  ib 


SET-OFF. 
See  Ebceiybb,  8. 

SEWERS. 
See  MuvECiPAL  Cobpobatiobb. 


SHERIFF. 

1.  It  is  not  necessary,  in  order  to  ren- 
der a  sheriff'  liable  for  the  acts  of 
his  deputy,  that  he  should  be  sued 
in  his  official  capacity  as  sheriff,  and 
fiActs  sufficient  to  charge  him  by 
virtue  of  that  relation  be  set  out  in 
the  complaint    Cfurtie  v.  Fay^     64 

2.  The  sheriff'*s  liability  for  the  acta 
of  his  deputy  in  the  execution  of 
process,  rests  upon  the  doctrine  of 
principal  and  agent ;  and  in  all  snch 
cases,  it  is  essential  to  prove  the 
agency,  upon  the  trial,  if  the  ^t  is 
denied  by  the  answer.  ib 

8.  The  authority  of  the  deputy  to  act 
as  the  agent  of  the  sheriff,  and  to 
bind  him  by  his  acts,  can  only  be 
proved  by  the  production  of  his  ap- 
pointment as  deputy,  by  the  sheriff, 
in  writing,  under  his  hand  and  seal. 
It  cannot  be  proved  by  a  certified 
copy  of  such  appointment ;  nor  by 
evidence  that  the  deputy  acted  as 
such  %b 

4.  The  general  principle  that  the  acts 
of  officers  de  facto  are  as  valid  and 
efibctual,  «when  they  concern  the 
public  or  the  rights  of  third  persons, 
as  though  they  were  officers  dejure, 
does  not  embrace  such  a  case.  Nor 
can  it  be  applied  to  establish  the 
liability  of  a  sheriff  for  the  wrcmg- 
tal  acts  of  another,  claiming  to  act 
as  his  depiity>  «& 

See  BoBD,  2,  8,  i. 


SHIPS  AND  SHIP  OWNEEa 

1.  Where  the  owner  of  a  vessel  char- 
ters the  same  to  the  master,  for  a 
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oertein  p«riod,  the  latter,  eofenant- 
in^  to  yictnal  and  man  her  at  his 
own  cost,  is  to  be  deemed  the  owner 
pro  hoc  vue^  and  like  any  other 
charterer,  is  alone  responsible  for 
8iq>plies  Aimished  for  the  intended 
▼oyage.    Kenzd  y.  Kirk^  118 

2.  Bat  where  the  transaction  is  not  a 
posiUve  chartering,  bnt  a  letting  of 
the  yessel  to  the  master  on  shares, 
he  agreeing  with  the  owners  to  pro- 
Tide  the  supplies  at  his  own  cost, 
persons  Ainiishing  the  Tessel.with 
supplies  may  recover  of  the  owners, 
unless  it  appears  they  had  knowl- 
edge, or  reasonabIe«neans  of  knowl- 
edge, of  the  terms  of  the  arrange- 
ment, ib 

8.  The  master,  in  making  his  pur- 
chases, is  not  restricted  to  the  port 
where  the  vessel  lies.  He  has  .a 
discretion  to  purchase  in  a  neigh- 
boring port,  if  he  thinks  proper,   ib 


SPECIFIC  PERFORMANCE. 

1.  When  it  appears,  or  is  conceded,  on 
the  trial,  at  a  special  term,  of  an 
action  for  the  specific  performance 
of  an  agreement  to  sell  and  convey 
real  estate,  that  the  defendant  is 
not,  and  never  has  been,  able  spe- 
cifically to  perform,  the  Judge  should 
decline  to  proceed  with  the  trial, 

*  and  should  send  the  action  to  the 
circuit,  for  triaL  Stevenson  v.  Bux- 
ton, 18 

2.  The  defendant,  in  such  a  case,  has 
a  right  to  have  the  question  of  dam- 
ages tried  by  a  Jury ;  of  which  right 
the  justice  at  special  term  cannot 
deprive  him,  by  a  eompuhory  ref- 
erence to  a  referee;  particularly 
where  the  fact  that  the  defendant 
never  had  title,  and  was  not  and 
never  had  been  able  to  specifically 
perform,  is  set  up  in  the  answer. 

ib 


BTATUTB8. 

See  Bbookltk,  (Citt  of,)  1,  2,  8. 
Rail  Roads,  1  to  14. 
Taxes  and  Taxation. 


STOCKS. 
See  Taxis  asd  Taxatiov. 


STREETS. 
Se$  Rail  Roads. 

SURROGATE. 
See  QcTAaDiAx  ahd  Waxd. 

T 


TAXES  AND  TAXATION. 

1.  Stocks  and  bonds  of  the  United 
Sutes,  owned  by  a  resident  of  this 
state,  may  be  taxed,  with  other  per- 
sonal estate.  PecvU  e»  rd.  The 
Hamoomr  Bank  v.  Comers  ef  Taae$, 

2.  The  act  of  congress  of  February  25, 
1862,  exempting  such  stocks  from 
taxation,  is  valid,  so  far  as  it  relates 
to  all  stocks,  bonds,  and  other  se- 
curities issued  by  the  United  States 
after  the  passage  of  the  act         ib 

8.  Such  securities  are  not  subject  to 
taxation  under  the  state  laws. 
ClBBKB,  J.  dissented.  t^ 

4.  Congress  has  no  power,  by  retro- . 
spective  legislation,  to  withdraw 
ff om  state  taxation  stocks  and  other 
like  securities,  issued  by  the  United 
States,  already  subject  to  such  tax- 
ation ;  and  the  act  of  February  26, 
1862,  so  far  as  it  exempts  fh)m  state 
taxation  United  States  securities 
previously  issued,  is  extra-coQstitu- 
tional  and  inoperative.  ib 


TRUSTS  AND  TRUSTEES. 

1.  A  trustee,  who  holds  the  Utle  to 
property  by  conveyance  fh>m  a 
debtor  or  borrower  of  money,  in 
trust  to  secure  a  creditor  or  lender, 
where  no  compensation  is  provided 
in  the  conveyance,  and  no  service  is 
performed,  or  liability  incurred,  by 
the  trustee,  under  his  powers  in  the 
deed,  and  no  request  to  act  as  trus- 
tee is  made  by  the  borrower,  can 
have.no  recourse  to  the  borrower  or 
debtor  by  action  for  commissions 
or  compensation,  although  the  trus- 
tee accepted  the  trust,  if  the  orig- 
inal demand  so  secured  has  be«i 
voluntarily  paid  by  the  debtor,  with- 
out any  resort  to  the  security.  Wet" 
more  v.  Brown,  188 
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2.  In  caM  the  trustee  hu  adyertised 
the  property  for  sale,  and  incurred 
expenses  and  rendered  services  in 
respect  thereto,  by  the  direction  of 
the  creditor,  when  nothing  was  due 
or  payable  by  the  terms  of  the  con- 
Teyance,  the  trustee  must  look  to 
the  party  who  gave  him  his  instruc- 
tions, for  the  payment  of  such  ser- 
Tices  and  expenses,  and  not  to  the 
borrower.  ib 

3.  The  provisions  of  the  statute  for- 
bidding the  alienation  by  a  e^giui 
qu€  trust  of  his  interest  in  an  ex- 
press trust,  are  not  applicable  to 
trusts  or  estates  in  personal  prop- 
erty.   TUus  ▼.  Weski,  186 


U 

U8UBY. 
Sm  PaomssoaT  Kotbs,  2. 


VENDOB  AND  PURCHASEE. 

1.  Where  the  owner  voluntarily  de- 
livers the  possession  of  merchan- 
dise to  a  vendee,  subsequent  bona 
jide  purchasers  fh)m  such  vendee, 
and  those  incurring  liabilities  and 
making  advances  on  the  faith  of 
such  possession,  or  standing  in  the 
relation  of  homa  jide  purchasers,  are 
entitled  to  protection  against  the 
claims  of  the  former  owner,  al- 
though the  sale  be  conditional  and 
the  purchase  price  has  not  been 
paid.  Wutem  Transportation  Co. 
T.  MdrskaU,  509 

2.  So,  also,  evidence  or  indicia  of  the 
ownership  of  merchandise,  in  writ- 
ing, transferred  by  assignment  or 
delivery,  as  the  nature  of  the  in- 
strument or  usage  may  require,  may 
be  sufficient  e^dence  of  the  sale 
and  delivery  of  merchandise.        %b 

3.  A  quantity  of  grain  was  delivered 
by  the  plainUlb,  fh)m  a  canal  boat, 
on  board  a  vessel,  at  the  port  of 
New  Tork,  for  the  account  of  M. 
&  B.  as  purchasers,  to  be  paid  for 
by  them  in  cash,  on  delivery.  A 
measuring    officer    measured    the 


grain  as  it  was  put  on  board  the 
vessel.  The  plaintiffi'  agent,  on  re- 
ceiving from  the  measurer  his  cer- 
tificate of  quantity,  and  the  "  half 
bill  **  for  measuring  the  grain,  sent 
them,  together  with  the  plaintifb* 
own  bill  for  the  price  of  the  grain, 
to  the  purchasers,  M.  &  R.,  who  sent 
back  their  check  for  the  amount, 
which  was  not  paid.  A  custom  ex- 
isted in  the  city  of  New  York,  at 
the  time,  whereby  the  holder  of  the 
"  half  bill  '*  of  the  measurer  of  grain 
shipped  for  transportation  is  enti- 
tled to  a  bill  of  lading  for  the  grain 
mentioned  therein,  on  the  produc- 
tion of  such«"ha]f  bill"  to  the 
agent  or  owner  of  the  vessel.  Bf. 
d&  B.  presented  the  measurer's  "  haJf 
bill"  to  the  owners  of  the  vessel, 
and  obtained  a  bill  of  lading,  in 
their  own  names,  which  they  ae- 
jBigned  to  M.  d&  Sons,  as  collateral 
security  for  an  advance  of  money. 
BM  that  there  was  a  voluntary  de- 
livery of  the  grain,  by  the  vendors, 
to  M.  &  B.,  although  the  price  had 
not  been  paid ;  and  that  M.  A,  R. 
became  the  possessors  thereof  in 
such  a  manner  that  all  persons  deed- 
ing with  them  respecting  the  grain, 
in  good  fkith,  were  entitled  to  be 
protected.  ib 

4.  To  Justify  a  vendor  in  treating  a 
sale  of  personal  property  as  void, 
and  in  retaking  the  property,  on  the 
ground  of  Uiae  and  fhiudulent  rep- 
resentations, such  representations 
must  be  made  to  Acm,  or  made  for 
the  purpose  of  being  communicated 
to  him,  and  with  the  design  of  influ- 
encing his  conduct.  Van  KUsck  ▼. 
LeBoy,  644 

6.  False  statements  made  to  a  stranger, 
without  any  intent  to  influence  the 
conduct  of  the  plaintiff,  cannot  be 
made  the  pretext  for  avoiding  a 
sale  made  by  the  plaintiff  himself. 
PacKHJLM,  J.  dissented.  ib 

6.  The  plaintiffs  sold  to  B.  a  quantity 
of  spirits  of  turpentine,  to  be  paid 
for  in  cash  on  delivery,  and  B.  sold 
the  same  to  W.  The  plaintiffk,  by 
order  of  B.,  caused  the  proper^  to 
be  shipped  on  board  a  vessel  c^ 
which  the  defendant  C.  was  maste. 
taldng  receipts  therefor,  which  thpv 
continued  to  hold.  W.,  without  ha^ 
ing  paid  for  the  property,  and  with- 
out any  actual  poaaession  or  indicia 
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of  owD0r8hip,  procured  from  the 
agoDt  of  the  vessel  a  bill  of  lading 
as  owner  and  shipper  of  the  goods, 
and  indorsed  the  same  to  parties 
adrancing  money  upon  it  It  being 
proved  that  a  custom  had  long  pre- 
vailed at  the  port  of  shipment  to 
deliver  bills  of  lading  for  merchan- 
dise shipped  for  transportation  only 
to  the  party  holding  the  receipt  of 
the  master  or  agent  of  the  vessel ; 
it  was  Md  that  the  UUe  and  right 
to  the  possession  of  the  property 
was  in  the  plaintiifii,  and  the  owners 
of  the  vessel  having  no  authority  to 
deliver  a  bill  of  lading  to  a  party 
not  having  the  usual  evidence  upon 
which  bills  of  lading  are  customa- 
rily delivered,  the  plainti£b  were 
entitled  to  recover  the  possession  of 
the  property,  in  an  action  against 
G.  and  W.    Blouatn  v.  Champion^ 

554 

7.  BMf  aiiOf  that  the  vendors  had  not 
•   loet  their  title  by  omitting  to  notify 

the  master  or  owners  of  the  vessel 
of  the  terms  upon  which  the  prop- 
erty was  agreed  to  be  sold,  and  that 
the  price  ^id  not  been  paid.         %b 

8.  HM,  further,  that  the  custom  was 
not  unreasonable,  but  tended  to  the 
protection  of  the  shipper  as  well  as 
the  ship  owner ;  and  that  there  was 
no  error  in  adnUtting  evidence  of  it. 

ib 

9.  AUo  KM  that  the  defendants  hav- 
ing  denied  the  plaintiflb'  title  to  the 
g<KKls,  they  had  no  legal  right  to 
demand,  by  way  of  counter-claim, 
freight,  damages  for  breach  of  any 
freight  contract,  or  for  the  delaying 
of  Sie  vessel,  or  for  the  reasonable 
expenses  to  which  the  vessel  or  hor 
owners  were  subjected  by  the  plain- 
tiflb  4n  recovering  the  possession  of 
their  merchandise  ui\justly  with- 
held, ib 

10.  And  the  sum  of  |2000,  part  of  the 
advance  obtained  by  W.  on  the  bills 
of  lading  having  been  afterwards 
paid  to  other  parties  on  general  ac- 
count, and  by  them  paid  to  the 
plaintiflb  without  knowledge  of  the 
source  from  whence  it  was  obtained, 
and  the  same  having  been  by  the 
plaintifib  applied  on  account  of 
other  indebtedness ;  it  was  held  that 

,.  C.  wa»  not  entitled  to  the  benefit  of 
_^^  that  payment.  ib 

S$€  Bill  op  LAnnra. 
Pabtitiojt,  2. 


VSBDICT. 


1.  Where  the  main  question  before  a 
jury  was  whether  a  decree  was  pro- 
cured by  fraud  and  collusion,  and 
they,  after  hearing  evidence  on  both 
sides,  have  decid^  the  question  in 
fiivor  of  one  of  the  parties,  there  is 
no  rule  of  law  which  allows  the 
court  to  interfere  with,  or  disturb, 
their  verdict.    PeqpZa  v.  Tounuend, 

520 

2.  Neither  will  a  new  trial  be  granted 
where  the  testimony  is  contradicto- 
ry, and  the  character  and  credit  of 
the  witnesses  questioned,  on  the 
ground  that  the  verdict  is  against 
the  weight  of  evidence.  t^ 


w 


WAIVES. 

S$e  EviDBvcB,  6. 

pBOCBBDIirGS  BUFFLBMBlTTiLBT  TO 
EXBCUTION. 

WABEANTY. 

1.  Where  the  facts  are  known  to  the 
parties,  there  is  never  any  implied 
warranty  that  the  law  upon  thoee 
facts  is  or  is  not  as  the  parties  may 
think  or  desire  it  to  be.  Curtie  v. 
Brooke,  476 

2.  It  is  a  maxim  of  the  law  that  par- 
ties are  presumed  to  know  the  law 
upon  the  undisputed  facts  of  the 
case.  Hence  a  warranty  that  the 
law  is  different  from  what  it  is,  and 
from  what  it  is  presumed  the  par- 
ties know  it  to  be,  cannot  be  im- 
plied by  operation  of  law.  ib 

See  Ljlndlobd  and  Tbvabt,  4,  5,  6. 

WILL. 

1.  Consiruction  and  vaHdiiy  in  par" 
tieuiar  cases.  See  Titus  v.  Weeks, 
186. 

2.  Execution  of. 

1.  It  is  not  an  insuperable  objection  to 
the  valid  execution  of  a  will  that 
one  of  the  subscribing  witnesses 
makes  his  nuirk,  instead  of  writing 
his  name.  It  is  still  a  signing  of 
his  name,  or  subscription,  within 
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the  metning  of  the  statnie  in  to- 
gtrdtotheaxeciitioQof  wiOs.  Jfor- 
ftf  T.  JDh^,  886 

2.  But  saeh  an  atlettatlon  may  raider 
tbe  ettabliahment  of  the  will  mora 
difflcvlt,  in  caae  of  the  death  of  the 
witoeM ;  for  the  difliciilty  or  impoe- 
■ihility  of  authenticating  tlie  wuirk, 
might  detract  much  trm.  the  pre- 
tnmption  of  doe  exeention  which 
ariMt  from  an  apparent  compliance 
wiUi  tbe  sutote,  evidenced  by  the 
will  itself,  by  an  attestation  danse 
in  doe  form  reciting  a  compliance 
with  the  statute  formalities,  and  the 
signatures  of  the  testator  and  the 
subscribing  witnesses  in  their  appro- 
priate place  upon  the  instrument  it- 

■eu:  ib 

8.  Whera  a  witness  who  had  attested 
the  execution  of  a  will  by  making 
his  mark,  was  examined  at  the  trial, 
(the  other  attesting  witness  being 
dead,)  and  although  his  recollec- 
tion was  Tery  imperfect  and  he  failed 
to  make  out  a  due  execution  of  the 
will,  yet  he  stated  nothing  inconsist- 
ent with  the  theory  of  a  due  execu- 
tion of  it,  but  much  in  its  favor,  and 
the  other  evidence,  in  connection 
with  his,  led  strongly  if  not  irresisti- 
bly to  the  conclusion  that  the  will 
was  duly  executed  in  all  the  partic- 
ulars required  by  law;  Held,  that 
adding  to  this  the  lesal  presumption 
of  the  observance  of  those  formali- 
ties, which  would  have  been  supplied 
by  the  evidence  of  the  deceased  wit- 
ness, and  which  arose  from  his  death 
and  apparently  due  attestation  of 
the  will,  it  was  a  case  manifestly 
proper  to  be  submitted  to  the  jury, 
and  fit  for  their  consideration*      ib 


i.  AU  also,  thai  this  waaacaaa  in 
which  the  Judge  shoukl,  for  the  pmr- 
pose  of  pneenting  tlie  quettioD  of 
due  execution  to  the  Jury,  have  per- 
mitted the  paper  to  be  read  in  evi- 
denoe,  or  read  before  the  jury,  and 
then  have  submitted  the  question  of 
doe  execution,  to  them,  upon  the 
Diets  of  the  caae.  ib 

WITNESS. 

1.  When  husband  and  wife  aie  co-de- 
fendants, and  their  interests  are  not 
conflicting,  slie  is  a  competent  wit- 
ness in  her  own  behalf,  and  may  be 
examined  as  to  an  agreement  made 
by  lier  with  her  husband ;  not  being 
required  to  disclose  any  communi- 
cation made  by  her  to  her  husband, 
or  by  her  husband  to  her.  Sehaf- 
ntr  ▼.  RmtUft  44 

2.  One  having  no  personal  knowledge 
of  the  character  of  a  witness,  but 
deriving  tiis  information  solely  from 
others,  whom  he  does  not  know,  is 
not  qualified  to  testify  in  relation 
to  the  witness'  character  or  reputa- 
tiop.    CuritM  T.  FMf,  64 

8.  An  impeaching  or  sustaining  wit- 
ness is  not  to  speak  of  the  reputation 
of  the  witnees  whose  veracity  is  in 
question,  unless  he  knows  it ;  and 
such  knowledge  must  be  founded 
upon  an  acquaintance  and  inter- 
course with  the  neighbors  and  ac- 
quaintances of  the  witness  sought 
to  be  impeached,  sufficient  to  ena- 
ble him  to  gather  the  general  esti- 
mation in  which  such  witness  is  held 
in  the  community  where  he  resides. 

ib 
See  Etidencs,  1,  2. 
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